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Introduction
In the ~áfi~-~Iäiiddivorce..”detenationsabouttheresidencyandcontact
arrangementsis pivotal in supportingthepositiveresolutionofdevelopmentaltasksfor children
andyoungpeople.Theneedsandwishesofchildrenarethefoundationfor anysuchdecision-
makingby theFamily Court. However,anoverlayofotherconsiderationsbecomeafocusof
concernwhenabuseandfamily violenceareallegedandsubstantiated.In this submission,we
makeacasefor cementingevenmoreexplicitly a frameworkbasedon therightsofchildrenas
thekeystoneofdecisionmakingby theFamily Court.

About Australians Against Child Abuse
AustraliansAgainstChildAbuseisan independentchildren’scharitythatprovidesspecialist
counsellingprogramsto childrenwho areaffectedby abuseandfamily violence.It alsoruns
parentingseminars,researchandpreventionprograms.More than300childrenperyearreceive
counsellingfor thetraumaassociatedwith experiencesofabuse,neglectandfamily violence.
Overthepasttwo years,morethan4000parentshaveattendedparentingeducations~emi~nai~
throughoutmetropolitanandregionalVictoria andTasmania.The issuesraisedin this -~—&~;~.

submissionarebasedon thefeedbackandexperiencesfrom childrenandparentswlioha~ ~
participatedin theseprograms.

The case supporting the centrality of children’s rights and needs
• It is clearthatchildrenachievethebestdevelopmentaloutcomesin relationship~ ..‘~, /

environmentswhicharenurturingoftheircapacitiesandacknowledgingoftheir
vulnerabilities.Thedisruptiveimpactofparentalseparationon children’sdevelopnieñtis
minimisedwhenparentsavoidconflictandareableto maintainrespectfulmechanismsfor
communication.Strategieswhich encourageajoint appreciationbybothparentsoftheir
children’sneedsareessential.

U It hasbeenthe experienceof otr organisationthatasharedresidencyarrangement~isonly
effectiveif thefollowing conditionsaremet:

o Bothparentsresidewithin reasonablegeographicalproximity to eachother.This factor
ensuresthatthesameeducational,socialandotherimportantnetworksfor childrencan
bemaintainedbetweenhouseholds.

0 Bothparentsdemonstratetheir ability and commitmentto reasonablenegotiationabout
meetingtheneedsoftheir children.In suchcircumstances,conflict is minimal and
importantissuescanbediscussedandmutuallyresolved.

o Thereis abasicsimilarity in parentingstylesand approaches.Without similarparenting
orientations,children canfeel confusedandcompromised.

o The child is old enoughnot to beadverselyaffectedby disruptionin theirattachment
experienceswith eitherparents.Theyoungertheinfant, themoresignificanttheobstacles
facedby thechild in establishingaprimaryattachmentwith eitherparent.



o The child experiencesnurtureandsupportwith both parents.

0 Bothparentsarecommittedto thesuccessofthesharedresidencystrategy.

• It cannotbe assumedthatparentswill indeedinterpretthe needsoftheirchildrenin
complimentaryorsimilar ways.In thesecircumstances,it is clearfrom ourexperiencethat
thefocusofthedecisionmakingoftheFamily Courtshouldbe tailoredto what thecourt
believesbestmeetstheneedsofindividual children.

U Thepresumptionof sharedresidencybetweenachild andboth his/herparentsmovesthe
focus awayfrom individualchildren’sneedsandappliesanadultcentricideologyto the
Court’s consideration.Thatis, it is theparents’needsto sharein thecareoftheir children
whichisgivena priority overestablishingaresidencyarrangementwhich is basedon the
specificdevelopmentalneedsofan individual child.

• The Courtshouldhavethe freedomto makedecisionswhichit believesaretailoredto the
needsofindividual children.Undercurrentlegislation, it is alreadyanoptionfor thecourtto
makesharedcontact/residencyarrangementsif it believesthat it is in thebestinterestsofthe
child to do so.

• In theeventthatchildrenhavebeenabusedorneglectedbyoneparent,thepresumptionof
joint residencyincreasesthevulnerabilityofchildrento furtherabuse.Thepresumption
introducesthenotionofa testbeingappliedin orderfor joint residencynot to be considered
aviablealternative.In this context, it is clearthat suchapresumptioncreatesanunnecessary
hurdlein ensuringthechild’s safetyandprotectionfrom furtherharm. Within achildren’s
rights framework,thepresumptionofjoint residencyis simply thewrongstartingpointto
effectivelymeetchildren’sneeds.

Conclusion

Childrenreachtheirpotentialwithin thecontextofsupportiveandnurturingfamilial
environments.Followingparentalseparationanddivorce,thestrengthofrelationshipsbetween
parents,theirchildrenandotherfamilymemberscanbesignificantlycompromised.
Consequently,children’semotional,psychologicalandphysicaldevelopmentmaybe impaired.
Childrenarefurtherharmedwhentheseparationis highly conflictualand/orwhentheyhave
experiencedabuseandfamily violenceby oneoreither oftheparents.It hasbeenour
experiencethatin thecourseofparentaldisputation,children’sneedsandrightsareoften
minimisedby parents. .. .

The introductionofthepresumptionofjoint custodyinto family courtdecisionmaking
substitutesthecurrentfocus on children’sneedswith a frameworkthatover-emphasisesparental
rights to sharein the careoftheirchild no mattertheindividual costto thatchild. In thecontext
ofhighconflict separation,it is our fearthat thispresumptionwill only furtherentrenchwarring
parentsinto arguingfor theirrights.In thecontextof childrenexperiencingabuseandfamily
violence,it isourbeliefthatthepresumptionintroducesan additionalobstacleto an already
complexfamily courtprocessthatat timesfails to protectchildrenfrom ongoingharmand
exploitation.

For thisreason,wewouldurgetheinquiry to considerrecommendingthestrengtheningof
principlesin family law that identify andaddresstheneedsofindividual childrenasthe
cornerstonefor decisionmakingaboutresidencyandcontactin theFamily Court.
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This submissionhasbeenpreparedby JoeTucci,CEOofAustraliansAgainstChildAbusein
conjunctionwith keystaffoftheorganisation.Additionalinformationcanbeprovidedby
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