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Castan Centre for Human Rights Law

Standing Committee on Family and Community Affairs: Child Custody
Arrangements Inquiry: August 2003

Why a Rebuttable Presumption of Equal Time Should
Not Be Implemented: A Research Informed Argument

By Becky Batagol

About the Castan Centre for Human Rights Law

The Castan Centre for Human Rights Law was established in 2000 to meet the need for
and interest in the study of human tGghts law, globally, regonally and in Australia. [t
secks to bring together the work of national and international human rights scholars,
practitioners and advocates from & wide range of disciplines in order to promote and
protect human rights, It does so by way of teaching, scholarly publications, public
education (lectures, seminars, conlercnces, speeches, media eic), spplied research,
collaboration and advice work, consultancies and advocacy.

Overview

This submission addresses the following terma of reference for the Inquiry:
() griven thar the best interests of the child are the poramount consideraiion:

(i} what other factond should be tnken inso sccount in deciding the respective time cach
parent should vpead with their children post separation, in particular whether there should
be a presumption thit children will spend equal time with cach pareni mnd, i o, in whst
circumsiances sich u presumpbion should be robuied;

This submissian is a plea for evidence-basod Iu.wshlwe reform. The proposed
mtroduction of & rebuttable presumption of equal time' has been termed “the maost

’ “Equal time™ in this submission refers o o farorly arngement whiers children live with both
parents, spending more o less equal tirne with cach parcm. Elsowhbere, this mmungement has been
e joint cesiody, joint residence, shared core, co-parenting, point physical cusiody, joint
residentind ousindy or duul-residence. L &
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extensive reform of the law relating to children since the introduction of the Family Law
Aet in 1975, Such reform must not be based upon ideology slone, but upon firm
empincal evidence that introducing such a legislative change would be in the best
interests of Australian children. There is enough clear empirical evidence 1o suggest that
o rebuitable presumption of equal time will not be in all children's best interests and
should therefore not be implemented. The evidence is outlined within this submission.

The specific concerns this submission raises about & rebuttable presumption of equal time
are;

# That an equal time arrangement will be unworkable in many families. and that a
presumption in favour of equal time will normalise a particalar model of post-
separation parenting which many families will be unable to implement;

» That a reburtable presumption of equal time is unlikely to lead 1o an increase in
the number of equal care arrangements;

s That o rebuttable presumption in favour of equal time may force some children
into a care arrangement that is not in their best interests, distracting attention sway
froum an important focus on quality of parenting relationships; and

e That a rebuttable presumption in favour of equal time may become a competing
standard to the best mterests pnnciple in children’s residency decision-making.

The equal care madel should not be presunied to apply to all separating families, even if
such a presumption is rebutinble, Equal time should instead be viewed a5 one model
amongst many of post-separation parenting that should be available to families. The need
for Mexibility in children's care armngements after separation or divoroe is emphasised.

‘This submission acknowledges that existing empirical research into equal time care
arrngements suggests that in many circumstances, equal time can be a beneficial
arrngement for children and their parents, It is accepled within this submission that the
manle] of equal time or near equal time can be @n ideal model of post-separation
children’s residency arrangements in some Australian families, and may be a successful
way of increasing some fathers” involvement in their children®s parenting after
separmtion.

All families must be reconstructed after separation or divorce, as patterns of family life
before separation or divorce cannot be carried over.” The question raised by this inguiry
is how families with children should be reconstructed after separation or divorce,
specifically whether an “equal time mode!™ of children’s residency armngements should
be the presumed starting point of all post-separation negotistions,

Bruce Smyvih, Cotherine Caruons & Anma Ferro (Australian institute of Family Siudies) *Some
Whens Hows and Whys of Shared Care: What Separsied Parents who Spend Equal Time with
Their Children Say About Parenting’ (Paper Presenied at the SPRC, Australian Socinl Policy
Conference. University of New South Walkes, Sydney, 9-11 July 2003} 3, svailable at
btrgrs wewewe . ma s gov.aurinstiuee puba o persamytha pi

. Eleanor Macoohy & Robert Mnookin, Ivding the Chilil: Social aod Legal Dilmmmary of Chisiody
(1992 ISA) 376




The Equal Time Proposal Will Be Unworkable in Many Families

Research into the operation of equal time arrangements is limited and little is known
about how these arrangements are structured and how well they work within families
who opt for this model of posi-separation children's residency armangements.”

The only research into the operation of equal time or near equal time arrangements in
Australia was conducted in 2003 by the Australian Institute of Family Studies.” The datn
for that study was collected through a senes of focus groups interviews with parents, and
the methodology used means that no claims can be made that the results are
representative of the general population of Australisn families implementing an equal
time model of posi-separation children's armangements. The study is, however, useful in
deseribing how some equal time fmilies have worked outl the “nuts and bolts™ of their
shared care arrangements and the family dynamics around these srrangements. The study
concluded that equal or near equal time arrengements could work, but that 8 pumber of
conditions had to be present for equal time 1o be a viable and successfil option for the
families interviewed (although not alf of the conditions had 1o be met). These were:

geogrunhicel progimity [of ihe parenis’ hosuses];
the ahility of porents to get along i terma of 8 bosimess-like working relationship s

pareiss,
s phild-focussed prrangements [with children kept “out of the middle”, pnd with children’s
sctivithes forming o imtegral part of the way in which the parenting schetule is
developed);
o cotimitenenl by cveryone o make shared cane work:
farmily-fricmdly work practipes- espectally for fathers;
n degree of financinl mdependence- especially for mothers; and
i depree of patemal competence

This research highlights parental co-operntion as the key to equal time arrangements, as
pimost all of the factors listed above depend upon the existence of o fair degree parental
collaboration. In the words of one of the focus group fathers interviewed, “Reasonable
relations make so moch possible.”’ Positive patterns of family dynamics were the norm,
although not uniform throogh the research group.

"

Other studies mto equal time care arangements 1n other countries have concluded that a
number of factors, in addition to those listed above are necessary for successful equal
ﬂmmm:'mprwﬂuﬁuﬂnﬁhmtﬁ:m of the parents and children,”

i Smyth, Cirvann & Ferm, note 2, above, 3 & 21
’ Smyth, Caruana & Ferro, note 2, above.

y Smyth, Caruang & Ferro, note 2, ahove, 21,

_ Semypih, Carusna & Ferro, note 2, above, 20,

. For & (lbreugh discussion of svailable empinesl reseach o equsl eure, see Smyth, Consana &
Fermn, mote 2, abave, 345,

2 Cirol S, Bren Neale & Amanids Wade The Chianging Experience of Childhocd: Famifivs omd
Divesrce (2001, LK) 129.




the need for duplication of some d.uil:.ll iternis such i furniture, clothes, toys and
mmnmdmmymplyﬁ:rﬂimnmuﬂmdmmafmmchﬂdummm
dwnmcnrnpml:lm frequent changeovers for very voung children. ' and fewer
number of children."’ An eximple or an equal time arrangement working well because of
good parental relations 15 recounted in a UK stody of children’s responses to equal time
arrangements. Tom, who is 12 years old, explains why the équal time arrangement has
worked so well for in:

TOM (11 It's worked ot really well. | don't think there could be any betler srmangement than
thes

£ S wber G it ponl fhiak makes i work o well?

TOM: | think it"s becaiese even though mum and dad don'f love esch mhuﬂrl}l’mmllm'y kind
1o ench other and they get on really well, even when we pwap over and things,

1t will be very difficult for many separating or divorced Austrulian families 1o meet these
conditions; or most of them. This suggests that equal care will be tnworkable and
therefore unachievable for many families. Afler separation, parents may be unable or
unwilling to live near each other, local emplovment may not be available, one or both
parents may find 1t difficult o obinin the flexible workplace practices required o look
afer children (especially young children), the need for flexibility at work may reduce the
likelihood of obtaining a job that pays well enough 10 support o household with children,
and families may find it hard to juggle the organisational obstacles to having children
moving between two houses, creating daily frictions in domestic life. All of these factors
depend on the attitudes and sbilitics of the individuals involved, and the people and social
conditions around them. For example, 8 9 year old girl in an equal time arrangement,
commented in an interview for & UK study:

NICOLA (9 Right at the moment, dod’s got all of my clean trousers thene and these are too small
for mee, 1 got them when | wes 3, so that geis quiiie snnowving.

£ How come qll of your cleaa fravsers are dver there!

NICOLA: Bocause | stayed o woek with dad and so | wook quite & lot of elothes over there [and]
oz of thern came hock. And yesterday | wore some leggings and | just spilled bean jusee on
them and a0 ve got to weer these amd the other ance e really oo small snd feel uncomfortabls
O i o feenve yorure Shings o dad T a0 he conoll wiaeh them o T

"' Carol Smnet, Bren Neale & Amands Wade The Charging Ecperience of Childhood: Families and
Diveoroe (2001, UK) 12549,

- Carcl Smman, Bren Neale & Amanda Wade The Changing Experience of Childhood: Families and
Divewrce (2001, UK) 131,

2. Eleanor Maccoby & Robert Mnookin, Dividing thee Child! Secial and Legal Dilemwnas of Custoady
(1992, USA) 276 US child peychologist and President of the Californss Dispute Resolution
Institue, Dir Joun Kelly, o supponier of shared misdency, was quoted a8 saying, “Nother lawyers
nor judges understand sitnchoment issees i infants aad wddlers amd preschoolers. They reguine
nhorter visity, 1o aveld sépanstion snsicty, and thesefore, ironically, more trensitions.™ Lan Munro,
*50.-57) joint custody challenged”, The Age (Melbourne), 12 July 2003, 3.

. Eleanor Maccoly & Robert Muoakin, Dividing the Child: Social and Legal Dilewmas of Custody
(1992, LISA) 276

a Carol Smart, Bren Neale & Amanda Wade The Changing Experience of Childhood: Familles and
Diwaree (2001, TK] 131.




REOOLA; Well no, [jtllmld:nnﬁsh]i:.“

Carol Smart is a British sociologist who has writien extensively about children's
expericnces of divorce, With collcagues Bren Neale and Amanda Wade she conducted
three landmark studies interviewing children about thetr experiences after their parents'
separation or divoree in the UK. in the 1990s."" One of these studies (the ESRC Study)
involved 65 children, all of whom were “co-parented™ (which is defined as apportioning
children’s time between parents on a 5(0v50 basis) and another study, (the Nuffield Study)
involved 12 out of 52 children who were co-parented.’” Although not focussing
exclusively on children in equal ime amangements, these are the only studies known to
interview children (mther than parents or professionals) involved in equal time
arrangements. These studies provide a unigue glimpse into children’s views of equal care
arrangements after their parenis” separation or divorce and form an important plank in
our knowledge of how children cope with such ammangements and in determining what
may be in their best interests, To date, there has been no equivalent Australian study,

Smart, Neale and Wade suggest that the successful outcomes of equal time parenting that
thetr study noted, “may depend far more upon the characters, personalities, resources and
values ﬂfﬂupnmﬂ:mddnl&rm involved than in one particular form of post-divorce
parenting.”™ * For some families, the equal time model will be unworkable, as they find
they are not able w achieve the conditions that the research suggests are importan! for the
successful implementation of this parenting arrangement. For these fomilies. a different
model of post-separating parenting will be necessary.

Even o rebuttsble presumption of equal time normalises s model of post-separation
family life which the research suggests is difficult 1o achieve. The model may be
rebuttable, but it is still preferred 1o others, putting implicit pressure upon families 1o
adopt this stme-sanctioned model, Familics who attempt to implement the equal timé
medel but find it unworkable may find that it puts undue stress upon all family members
when care armangements resch a crisis and are then changed. Parents, and perhaps
children who have attemptod the equal care model but find it impracticable may
experience a sense of fallure as they have not lived op to & model of family life that is
presented as “the norm'. This would be an unacceptable consequence of implementing a
rebuttable presumption of equal care.

i Carol Sman, Bren Neale & Amands Wade The Changing Exporience of Chitdhood: Families and
Biverce (2001, UK) 128:9.

M Tg of these shudies, the “MNufficld Study™ and the "ESRC Shshy™ which Smart conducted with
colleagues sre writien up 10 Carol Smart, Bren Medle & Amands 'Wade The Changing Experiance
of Chilathond! Families and Divaree (2001, UK) and the thind is in Amands Waode & Carol Smart,
Faving Family Change, Childron s Circumatonces, Stralegies arnd Resvunces, Joseph Rownires
Foundatacn | 2002 ) avaifable sl bitpswww jrf oo uk'bookahop/eBooka | B4263084%, podf. Soe also
Carol Smart, ‘From Children’y $hoes o Children's Voldees® (2002) 40 Family Court Reviow 307

W Ser Carcl Sman, Bren Neale & Amands Wade The Chungiing Experience of Childhopd: Familles
and Divoroe (2001, UK) 127,

- Carol Simart, Hren Neale & Amanda Wade 7he Changing Experience of Childhood: Familles amd
Divarce (2001, 1K) 132




Additionally, unnecessary engagement with the legal system or ¢even litigation may result
from the introduction of the presumption. [f the equal ime arrangement becomes
unworkable within a family, parents will be forced 1o rebut the presumption and amend
their parenting plan by consent or, if there is disagreement between the parents, in Coun
through litigation if one parent or a child feels that the equal time srrangement is
unsatisfactory, Any increase in the incidence of litigation IS contrary to the principles
expressed recently in the Gavermment Response to the Family Law Pathways Advisory
Group Report “promoting the need for earlier conflict resolution and agreement in
separating families and less adversarial behaviour. ™"

A Rebuttable Presumption of Equal Time is Unlikely to Lead to
an Increase in the Number of Equal Care Arrangements

In 1997, 3% of Australian children with & natural parent living elsewhere, lived under an
equal time or near equal time care arrangement.”” A presumption of equal time will be
unlikely to lead 1o more families schicving the necessary conditions for successful equal
time care arrangements for children,

The chief factors identified in the AIFS study for successful equal time parenting are a
co-operative “husiness-like working relationship™ between the parents. & shared
commitment to equal time parenting and an ability to focas on the children when making
care arrangements. Parents who (it these criteria are likely 1o be able to agree to an equal
or near equal time arrengement without the need for a presumption, given appropriate
encouragement. This is becausc the qualities which the research suggests will lead to
successful equal time arangements arc similar to the qualities which permit parents io
agree to their own post-separation children s arrangements.

The present legislative framework provides adequate tools for encouragement of equal
time or near equal time arangements. Section G0B(2 ) a) of the Family Law Acr 1975
stutes that “children hove o right to know and be cared for by both parents.” Section
&60B(2)(c) states that “parents share duties and responsibilities concemning the care,
welfure and development of their children,™ Section 61C( 1) states that each parent has
“parental responsibility™ for a child, meaning each has the “'duties, powers,
responsibilities and ﬂﬂhﬂl’ilﬂl’"fﬂflhﬁrdﬂtﬁmn Parents must be made more aware of
these provigions.

id Commonwenith of Amstralin, Govermeiens Bexpone o the Family Dow Prihwoye Aivisory Grop
Repaorr [MWay 2003 10

- Apstralion Boreay of Statistics, Family Charpeteristics Servey dustralio [997 Cat, Mo, 44470
(199E) 7, Thiv report refiers 1o “shared care™ miber than equal time. Shared care, in the ABS repor,
is where each naturl parent looks affer the child{rén} af lezsd 30%% of the time.

- S 618 Sy Laow Aot (975,
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Parents who are capable of a business-like working relationship, with appropriale
encouragement, can be assisted 1o reach an equal time or near equal time residency
agreement under the present family law regime. It is in these families that such
agreements are mast likely to succeed. There is no need for the introduction of an
sdditional presumption of equal time to encourage those parents who are most likely o
succosd af equal time care, 1o make such agreements.

The introduction of a rebuttable presumption of equal tme will not assist those familics
to reach an equal time smmangement where both parents are unable or unwilling o attain o
business-like working relationship, a shared commitment (o equal time parenting nor an
sbility 1o focus on their children's interests when making residency amangements. I is
unlikely these parents will be able to freely agree to an equal time armngement, because a
leck of these factors sugpésts that conflict levels will be high. Janet Johnston s research
suggests that hlghly:ﬂnﬂlﬁudpmhwapmrpmmmfwhammmgm-npmm?
parents on an equal time basis,™ IT these snme families are pressured or forced to
implement an equal time arrngemient through a rebuttable presumption. the research
suggests that the equal care armangement 15 unlikely to be successful, bocause many of the
basic conditions have not been met. Johnston recommends that an equal time
arrangement is generally inappropriate for highly conflictual parents.™ In such a
situntion, one or both parents may simply (relapply to the Court to have the presemption
rebutted or will agree between themselves 10 a more suitable parenting armangemenl.

An Equal Care Arrangement May Not be in the Best Interests of
Children

The parmmount consideration, under the current Family Law Act when determining care
arrangements for children is the best interests of the children. The best interests standard
must remain the overriding considerntion when determimng post separation children’s
arrangements. Spending equal time with each parent will not be in all children's best
interests. [t is submitted that the single most important determinant of whether a post-
Separation care arrangement i3 in the best interests of a child is the quality of
relattonships within the family, rather than the amount of time the child spends with both

parents.
There is clear evidence to suggest that a focus on apportioning equal time with both

parenis may not be in the best interesis of many children, particularly where the
children"s time becomes invested with heavy emotional significance within a family,

" Janet Johmsion, *Resesrch Update! Children®s Adjustment in Sole Custody Compared (o Joint
Custody Deciston Making® (1995) 33 Family and Concillation Courty Review 415, 413,

. Janet Johnston, ‘Research Update! Children®s Adjustment m Sole Custody Companed (o Joimt
Clasinedy Diocision Making' (1995) 33 Faily aod Conclilmblon Codrm Rirvima' 415, 437




Carol Smart explmns the need to hear children’s voices in making decisions about the
allocation of their time:

[ Al present, in policy 1erma, chilidren are regarded &s the objects of thenr parents” concerms and
dexdres. Thin moars that the just apportonment of the child (or the ciald"s time) 8 acen s the
solutiom o conflict between parents, But once the child himself or herself becomes & speaking
participas in the process, the idea of spportionment mpidly appears jo be less than cthical &5 &
solition. This medns that inchisding fhe perspectives of children wnll alier the llhulnpmu:."

After lstening to the voices of the children in the study, Smar argues that the majority of
children whose parents share their care know how important the apportionment of their
time is for their parents. However for some children, 8 requirement that they spend equal
time with both parents can become “uniquely oppressive”™,™ By dividing the child's time
equally into two shares, Smart and her found that the child’s time became
heavily invested with emotional significance.™ Children in this situstion who were
sensitive to their parenis’ wishes, were reluctant to ask for a change mn the care
arrangements when they became unsuitable. Such children, “found that they had 1o ke o
stand ngainst o powerful philosophy, which insists that equal shares arc fair, and also
against the emotional strain of upsetting the balance between their parents.™ The
following exchange between an interviewer and Matt, who is 15 years old and has been
n an equal time arrungement with hostile parents for 5 years, illustrates his situation:

MATT {15} 1" just & drag really for me.

£ Whar ‘s bhe worst thimg alout {67

MATT: Jusi pot beang abie b setile down in one place for longer than one might . . . I1's just my
roo. Really it doesn’s ever-feel lived in e it would iF' | was in one limuse all the time, that's really

£ I you had & complefely fred cholee, whad woild you fike o do?

MATT: I'd like 1o stay in one plece. [When mum und ded were together] it wis more sentled, {1
just soemed morg calm and pesceful . .

£ Mionae dis vierda vk fyoisr msiing and dad] woadld reser if vous satd "Cirs wee bry something
aifferemn

MATT: 1 dbon’t know, they'd probably go mental about the smount of time | was speniding a2 each
howse . ., [ just feel under predsune not to sy anything . . They'd fght over every day .. . They
wrgus aver, like, whoever bl had Bk one fong day or somethang, 108 just nelentiess, [wish they
wiould stop it 1 suppose,™

. Cirol Smart, "From' Children's Shoes fo Children's Voices" (2002) 40 Family Cowrt Revime 307,
3,

= Carol Smmrt. “From Children's Shoen o Children™s Vaices™ (20070 40 Foeeily Cour? Reidew 307,
Jl4.

"' Carel Smart, *From Children's Shoes 1o Children's Valoes® (2003 40 Family Cowrs Beview 307,
Ji4.

i Canol Smart, "From Children's Shoes to Childeen's Valees® (2002) 40 Family Courf Reviee 307,
14

- Carol Smart, Bren Neale & Amunda Wade The Changtng Experience of Childhood: Familier and
Divorce (2001, UK) 133,




If soomie ¢hildren living under an equal care arrangement find that as they grow up, they
would like to change their living arrangements but cnnnot express this wish, then an
equal care arrangement is not in thelr best inlerests. Matt's living arrangements seem 1o
he more about his parents interests than his. In such cases, Smeart, Neale and Wade srgue
“co-parenting [an equal time split] can be just as debilitating for children as those cases
where one parent refuses to allow children to see the other parent or to spend meanimgful
time with them."

This does not mean thut an equal time armangement will silence all children, just those
who feel that they cannot negotiate the emotional consequences of the lime préssures i
created by therr parents. And that depends upon the kind of pressures created by parents |
for their children and upon the personality of each child. For children in this pressured
situation, a law which establishes a presumption of equal time creates an additional

prevailing societal expectation of being a son or daughter by carefully measured equality, |
Defving such an expectation is a burden too grest for some children o shoulder, who will |
scquicsce quictly and unhappily, as Mait has done.

Even if equal time is merely used a5 a starting point for negotiating posi-separation
parenting arrangements, Smart's rescarch sugpests that some children may be refuctant 1o
express their wish to nlter this srangement- to rebut the presumption— for fear of
upsedting their parents. One of the factors the Family Court of Australis must presently
consider when determining the bests interests of a child is “any wishes expressed by the
child.™ Any care arrangement which inhibits children from expressing their wishes risks
decision-making which is not in a child's best interests. This suggests that & presumption
of equal time, even when rebuttable, may not be in the best interests of children or whom
this armngement inhibits them from speaking their minds.

Even il a child in equal time care is able to articulute his or her desire (o shifi |
armangements but the parents are unable to agree betwoen themselves to the change, the 1
costs of litigating in the Family Court or Federal Magisirutes® Service w rebut the |
presumption may be prohibitive, leaving the child in a situation which is clesrly not in his
of her best interests,

Smart, Neale and Wade's research establishes that it is the quality of parenting that
matiers when determining whether particular care arrangements are in the best interests
of children, not whether children spend equal lim:withmhme”"[ﬂh:t:yﬂ:mmi
of success was ot equal time but the equal caring. ™™ The way that parents sustained and
muanaged their relationship with cach other and with their children was crucial to

- Curol Sman; Bren Meale & Amands Wade The Changing Experience of Childbood: Families and
Divaree (2001, UK) 133,

- 5. 6RF Fomily Lavw dos {078

L Carnl Smort, *From Children's Shoes in Chilidren’s Voices® (2002) 40 Fowity Cours Reviow 317, i
37
l

o Corol Smart, “From Children’s Shoes to Children®s Viosces” (2002) 40 Famrily Conrt Review 307,
i A
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outcomes for children through the family transitions caused by separation and divorce.
For Tom, quoted nbove, his care arrangement was positive because his parents visibly
maintained a “kind™ relationship with each other, but Matt endures an unsatisfactory
armangement because he doesn't wish 1o inflame a relationship where his porents already
argue relentlessly. The fact that hmhbnjrshﬂcaquﬂnm:weamngmnmmmun
predictor of whether their best interests were maintained. It was the quality of family
relationships that matiered.

Mandating u particular srmangement of post-separation parenting defined by time is not
going to guarantee that parenting arrangements are in the best interests of children— it
simply misses the point that it is guality of parenting that counts when it comes 1o
upholding children's best interests. Smurt, Neale and Wade conclude:

We found thal ¢o-parenting |an equal fime split], from the perspective of children and young
people, wis nof infrinsically betier or wiorse than Hving with ong pareni and secing ihe other
regularly, cocasionally or never. What mattered ks themn was the quality of their refutionships ™

If thie best interests of the child standard is to remnin the touchsione of decision-making
regarding residency of children of separated parents, then a vardety of flexible care |
nrrangemenis must be svalable for parents and decision-makers to choose from. As
every family is difTerent and every child within it, $o care arrengements must be flexible
to cater Tor the best interests of those children. By establishing a presumption of equal
time, carc arrnngements may be implemented in individual families which are not in the
best inferests of children, even if the presumption is rebuttable.

Equal Time May Become a Competing Principle to the Best
Interests Standard l

There 15 & danger that equal time will become 8 competing consideration to the best
intereats of the child standard in making decisions about the care of children.

What research we have into ¢hildren's well-being through scparation and divorce
suggests that what matters for them is not an equal apportionment of time but & high '
quality relationship with both parents and between their parents. A standard of equal 1'
time, then, has the danger of misleading parents, judges and rogistrars— those who make
decisions about the care of children— away from a focus on quality of parenting snd
toward a focus of eguality of time. US Psychologist Sanford Braver, a strong advocate for
[thers” increased involvernent in their children’s parenting, argues that an egual time

= Amunds Wade & Carol Smart, Facing Family Chonge: Children s Cirowmsances, Straregies and
Respurces, Yoseph Rowniree Foundaiion (20025, 44 gvpilable at
hatp weana i org uk/bookshop/eBooks! | B4 2630849 pdE

. Carol Sman, Dren Neale & Amanda Wade The Chamging Experience of Chiidbood: Fumilies and
Difrrce (2001, UK)Y 12T,

|
|
|
|
|
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arrangement (known in the US as “joint physical custody™ or “joint residential custody™)
is not necessary 1o facilitate fathers® involvement in their children's lives.

While it recommended that the children hve: substaminal contuct-wiih both parenis; which
includes time at bome, time driving to and from as well o5 sharipg the child's extracurricular
sctivities, ume feeding and clothing the child, time mopitonng homework, snd tme spent with the
child and luis oo her friends, it s nol necessary that dain e be split exncily down jhe mdddie . A&
pmutﬂlywmudunlhﬂmchﬂdnmﬂy the siirie amouit i HBe us bis ex-spouse
hecomes mere of an accountant than a parent.

The use of an equality presumption risks eclipsing the best interests standard when
making some child residency decisions, because parents can use the equality principle as
a focus for any contlict between them surrounding the end of their relstionship, The equal
time presumption involves measurement of the child’s time and invites comparison
between the portions received by each parent. Such messurement moves far sway from
the real issues behind ensuring that children's best interests are met— the quality of time
n child spends with each parent and the quality of the relationship established and
muntained through spending time together. Smart comments that, “sometimes the
insistence on an exactly equal division of Hime between parents seems a long way sway
from the best interests of their children.™

A focus on eguality of time is more often about the parents® interests rather than
children's. Equality of children’s time is a principle which can become the focus (if not a
source] of parental conflict becavse it entails measurement and companson between
parents of a precious matter— a continuing relationship with the children. Alastair
Nicholson, Chief Justice of the Family Court of Australin argues that an equal time
presumption, “is parent-focussed, not child-focussed, and could be seen s placating o
parent (of either gender) rmther than advancing the welfare of the child.™"’

Conclusion

Equal time is not a one-size-fiis-all model for post-scparation children’s residency
arrangements. Different fumilies require different models st different times in their
children’s lives. Above all, legislative policy in relation to care of children after divorce
amd separation must suppaort flexibility in children®s care armangements. A rebuttable
presumption of equal care will not provide such Aexibility.
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Smart, Neale and Wade argue in their conclusion 1o their UK study of children’s views of
“go-parenting” (their word for equal time or 50/30 care):

IT we start ko think of co-parenting as one cxample of n family pmctice, rather than as rhe
prescriplion of formula for "proper’ or desirbie posi-divorce fumily life, then it may be able io
take (s place alongaide the full mnge of family practices that family members might deploy. It
would be unfortunate if, because of the highly politicised content in which resetrch on Family life
is comducied m Britmn, children®s complex and varied expenences of co-parenting were preased
into the service of & narrow oampaign to force all parents and children iio & perticelar moded of
posi-divorce fmily fife ™
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