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Introduction
The Public Interest Advocacy Centre
The PublicInterestAdvocacyCentre(PIAC) is an independent,non-profitlegal andpolicy centre
locatedin Sydney.Its charteris:

To undertakestrategiclegalandpolicy interventionsin public interestmattersin orderto foster
a fair, justand democraticsocietyand empowercitizens,consumersand communities.

Establishedin July 1982 asan initiative oftheLawFoundationofNew SouthWales,PIAC wasthe
first, andremainstheonly, broadlybasedpublic interestlegal centrein Australia.Although located
in New SouthWales,thework PIAC doesis oftenof nationalinterestor importanceorhas
consequencesbeyondstateboundaries.

PIAC‘ s work extendsbeyondthe interestsandrightsofindividuals; it specialisesin working on
issuesthathavesystemicimpact.PIAC’s clientsandconstituenciesareprimarily thosewith least
accessto economic,socialandlegalresourcesandopportunities.PIAC providesits servicesfor free
oratminimal cost.

PIAC’s key areas of work
PIAC ‘5 work currentlyencompasses:

• Accountablegovernment,including ensuringtheeffectivenessoftheelectoralprocess,
encouragingcommunityparticipationin governmentprocesses,andpromotingawarenessof
how Australia’ssystemofgovernmentworks.

• Accessto Justice,includingpromotingmechanismsfor ensuringpeoplearenot disadvantaged
in gainingappropriatelegal services,nor in the legal systemitself.

• Detention,focusingonimmigrationdetention,standardsofcare,useofdetention,and
conditionsin detentionfacilities.

• Fair trade,focusingon ensuringthatbi-lateralandmulti-lateraltradeagreements,to which
Australiais aparty,appropriatelyreflecthumanrights, employmentstandardsand
environmentalprotection,aswell as socialandcommunityneeds.

• HumanRights, includingpromotinggreatercommunityawarenessofwhatis meantby ‘human
rights’, whatrights areprotectedandwhy, andhowprotectioncouldbe improved;aswell as
focusingon equalityrights, civil andpolitical rights.

• Indigenouscivil law, including equality,serviceprovision,addressinghistoric injustices,and
accessto utilities.

• Utilities, focusingon ensuringaccessto essentialservicesfor disadvantagedconsumers.
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PIAC interest in electoral issues and scope of this submission
PIAC hasmaintainedaninterestin civics educationandelectoralprocessesfor anumberof years.It
is particularlyconcernedto promotemeasuresthatstrengthendemocraticprocessesandthe
engagementof citizensin thoseprocesses.

To thisend,PIAC hasbeeninvolvedin severalcasesinvolving challengesto electionoutcomes,as
well asdevelopingacivicseducationcourse.

Theopportunityprovidedby thecurrentInquiry is welcomedby PIAC.

Ofparticularconcernto PIAC areissuesof:

• thedutyandright to voteandrequirementto do so;
• closingoftheelectoralrolls;
• postalandremotepolling;
• disenfranchisementof prisoners;
• preferentialvoting systems;
• electoralterms;and
• truth in campaigning.

Thesearetheissuescanvassedin this submission.

Duty and right to vote and the requirement to
doso
The duty to vote
At theoutsetit is usefulto repeattheoft-madeobservationthat theAustralianpeopledo notbearan
obligationto castaballot. ‘Compulsoryvoting’ is somethingofamisnomer.

The CommonwealthElectoralAct1918(‘the Act’) in section245(1),headed‘Compulsoryvoting’,

providesthat:

It shallbethe dutyof everyelectortovoteat eachelection.

Section245 furtherprovidesfor the impositionof financialpenaltieson thoseelectorswhofail to
castavoteunlesstheelectorfalls within oneofasmallnumberof exceptions.

An ‘elector’ is definedin section4 oftheAct as apersonwhosenameappearson theelectoralroll.
Section101(1),headed‘Compulsoryenrolmentandtransfer’,further imposesanobligationof
enrolmenton thosepersonswhoare ‘entitled’ to beincludedon therelevantelectoralroll.
Section93 detailsthe entitlementto vote,andexpresslyexcludescertainpersonsfrom this
entitlementincludingthosewith a lack ofcapacity.

TheAustralianParliamentalsohaschosento makeprovisionsoftheAct thatpreventthecastingof
votesby certaincategoriesofprisoners.Theendresult is that thereis no generalcompulsionon all
Australians—indeednotevenon all adult Australians—tocastavote.

Furthermore,theAct fails to provideadefinitionofwhatit meansto ‘vote at eachelection’.The
Act prescribesthe form of avotethatcanbe valid andcountedtowardstheelectionof candidates.
However,it doesnot requirean electorto casttheirballot only in this way.
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In otherwords,theoperationoftheAct andprovisionsaroundthemaintenanceoftheelectoralrolls
imposemerelytheobligationfor Australiansto whoaresoentitledorrequiredto enrollto vote,to
do so andto attendapolling placeon thedayofan election.

TheParliamenthasbeenverycautiousin dealingwith how Australianvotersbehavein relationto
theballot papersto which theyareentitled. Indeed,the1998amendmentsto theAct repealedthe
old section329A, which soughtto restrainpersonsfrom advertisingorpromotingthepossibilityof
an electorcastingan informal vote.Similarly, theParliamenthasnot soughtto limit theactionsof
electorsincidentalto thecastingof theirvotes.Forexample,theAct doesnot prohibit ‘write-on’
campaignswherebytheelectorateis encouragedto put specificslogansorexpressionsof opinion
on theirballotpaper,oftento signify theirdissatisfactionwith someparticularpolicy of
government.

To put it anotherway, theParliamenthasnotsoughtto dictateto electorstheway in which theyuse
theiropportunityto castavote. Individual choicedetermineshow avotercompletestheirballot or,
indeed,whethertheycompleteit at all. Indeed,theParliamenthasbeensufficiently concernedto
supportthepositivenatureoftheobligationson votersasto providefor specialmeasuresin relation
to someelectorsto facilitatetheirparticipationin elections.Thesemeasuresincludepostalvoting
(section183) andmobilepolling boothsfor patientsin hospitals(sections224 and225).

The right to vote
Unusually, for asystemofparliamentarydemocracy,is theabsencein Australiaofaconstitutional
right to vote.

Therearebothindirectanddirectreferencesto votingin theAustralianConstitution.The references
include:

CHAPTERI - THE PARLIAMENT

PART II- THE SENATE

8 Qualificationof electors
The qualificationof electorsofsenatorsshallbein eachStatethat which is prescribedby this
Constitution,or by the Parliament,asthe qualificationfor electorsofmembersofthe Houseof
Representatives;but in the choosingofsenatorseachelectorshallvoteonly once.

PART III - THE HOUSEOF REPRESENTATIVES

24 Constitutionof theHouseof Representatives
The Houseof Representativesshallbe composedof membersdirectlychosenby thepeopleof
theCommonwealth

30 Qualificationof electors
Until the Parliamentotherwiseprovides,the qualificationof electorsof membersof theHouse
ofRepresentativesshallbein eachStatethatwhichis prescribedby the law of the Stateasthe
qualificationofelectorsofthemorenumerousHouseofParliamentofthe State;but in the
choosingofmemberseachelectorshallvote only once.

PIAC Submission to EI.ection 2004 Inquiry • March 2004• 3



PART IV - BOTH HOUSESOF PARLIAMENT

41 Right of electorsof States
No adultpersonwhohasor acquiresa righttovoteatelectionsfor themorenumerousHouseof
the Parliamentofa Stateshall,while theright continues,bepreventedby anylawof the
Commonwealthfrom votingatelectionsforeitherHouseofthe Parliamentofthe
Commonwealth.

It is clearthat bothsections8 and30 providetheParliamenthasthepowerto makelaws
determining‘qualificationofelectors’,subjectin section8 to theConstitution.

Section24, throughthewords ‘directly chosenby thepeopleof theCommonwealth’,seemsto
providesomebasisfor anargumentthatall citizensof theCommonwealthofAustraliahavearight
to voteto choosethemembersoftheHouseofRepresentatives.However,this sectionhasbeen
consideredby theHigh Court ofAustraliaandfoundto provideno suchright containedin that
section:Attorney-General(Cth) (Ex rel McKinlay) vCommonwealth(1975) 135 CLR 1. In that
case,themajorityof theHigh Courtheldthat this section,in light ofthewordsof sections8 and30,
doesnotprovideaguaranteeofuniversaladult suffrage.

Thenotionof a‘right to voteatelections’is somewhatconfusingin section41, which providesthat
the ‘right to vote’ in a federalelectionrestson thepersonbeingan ‘adult’ with arightto votein
theirown statein thelargerofthatstate’shousesofparliament.However,that ‘right’ is determined
by the relevantstateparliamentor constitution.So, for example,theentitlementorqualificationto
vote is setout in anordinaryAct oftheNSWParliament,theParliamentaryElectoratesand
ElectionsAct1912(NSW) andis thereforesubjectto changethroughthenormalparliamentary
process.

Thus, section41 doesno morethatpreventtheCommonwealthfromexcludingapersonfrom
votingin afederalelectionif thatpersonhasaright to vote in astateelection.TheCommonwealth
Parliamentcan,however,provideanentitlementto voteto an adultwho isnot entitledto votein a
stateelection.

Forexample,therecentamendmentby thefederalParliamentto limit theentitlementto voteto
excludeprisonerswho are‘servingasentenceof3 yearsor longer” enablesprisonersin NSW
servinga sentenceof between12 monthsandthreeyearsto votein a federalelectiondespitetheir
exclusionfrom theentitlementto vote in aNSWelection.2

While, PIAC acknowledgesthatmoreprisonershaveanentitlementto vote in Federalelections
thando in NSWelections,it remainsofsignificantconcernthat asignificantnumberofprisoners
havebeendisenfranchisedfrom the federalelectoralprocessby the recentamendments.This issue
is discussedin furtherdetailbelow.

Despitehavingratified theInternational Covenanton Civil andPoliticalRights(ICCPR)3, andthe
absenceof anyConstitutionalright to vote, Australiahasfailed to legislateto giveeffect to
Article 25,whichprovides:

ElectoralandReferendumAmendment(Prisoner VotingandOtherMeasures)Act2004(Cth).

2 Section21(b)oftheParliamentaryElectoratesandElectionsAct1912 (NSW)disqualifiesfrom
electoralenrolmenta personwho is sentencedto imprisonmentof 12 monthsor morewhile theyare
in prisonservingthatsentence.

AustraliasignedtheICCPRin December1972andit cameinto force forAustraliain August1980.
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Eveiycitizenshallhavetheright andthe opportunity,without anyofthedistinctionsmentioned
in article2 andwithoutunreasonablerestrictions:... (b) Tovoteand to be electedat genuine
periodicelectionswhich shallbeby universalandequalsuffrageandshallbeheldby secret
ballot,guaranteeingthefreeexpressionofthe will oftheelectors

The requirement to vote
Proposalsto removetheobligationto voteareill conceivedbecausetheyfail to takeaccountofthe
positivenatureoftheobligationson electors;theyarebasedon aview ofvotingasaburdenrather
thanasan opportunityortheexpressionofafundamentalaspectofcitizenship.This reframingof
votingas aburdenor aninconveniencein itself representsaradicalchangein thenatureofelections
andtheexercisingofelectoralchoicebyAustralians.

Theargumentmostoftenheardin supportofvoluntaryvoting is that this is an appropriateresponse
to recentincreasesin the levelof informalvoting in Australianelections.Thishasbeenheardmost
recentlyfrom SenatorNick Minchin, Senatorfor SouthAustralia,whowasreportedin theSydney
MorningHeraldof 2 March2005assaying:

The rising informal vote suggeststherearethousandsofAustralianswhodo not wantto vote
but areforcedto.4

SenatorMinchin is reportedto havealsosaid that ‘onprinciple,peopleshouldnotbeforcedto
vote’. It is certainlynot clearto PIAC whattheprinciple is thatunderpinsthis view. Theprinciple
ofindividual freedom,which is sometimessaidto be theunderpinningprinciple,clearlyhasto be
subjectto restrictionsappropriateto ademocraticsociety.Therearemanythingsthatpeopledo not
wishto do andwhichtheywould not do if theywereableto exercise‘individual freedom’,but
whichparliamenthaslegislatedto require.Therole ofparliamentin aparliamentarydemocracy
includespassinglawsto ensuretheeffectivenessofthat democraticsystem.Indeed,it was
Parliamentthat introducedthecompulsionto votefollowing the1922 federalelection,atwhich the
levelofparticipationdroppedto 59.2%.

Thepushfor voluntaryvotingappearsto be basedon asuggestionthatelectoralreformshouldbe
basedon thewishesof asmallminority ofvoters;acaseofthetail waggingthedog.Moreover,
resortto levelsofinformalvotingatany givenelectionrisks misrepresentingthereasonswhy
voterscasttheirballot in thisway.Ratherthanaprotestagainstthe requirementto attendapolling
place,informalvotingcanbe attributedto acombinationofanynumberoffactors,including:

• Thecurrentlimits on votersexercisingtheir ownelectoralpreferences(embodiedin therules
aboutvoting ‘below theline’).

• Possibleconfusionaboutvotingbecauseofthedifferentsystemsthat operatein electionsfor the
threedifferenttiersofgovernmentin Australia,andbetweendifferentstatesandterritoriesat
that level of election.

• An expressionof dissatisfactionwith thepolitical partiesratherthantheelectoralprocess.

• Shortcomingsin ‘voter education’.

• Relativelyhigh levelsofrecentlyimmigrantpopulations,manyofwhomhaveEnglishasa
secondlanguageandmanyofwhom comefrom countrieswherevoting is notcompulsory(or
indeed,in somecountries,areal option).

~
voting/2005/03/Ol/l109546871382.html>accessed30 March2005.
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While somelevel ofinformalvotingmaybe attributedto anexpressionby thevoterofadesirenot
to be compelledto participatein theelectoralprocess,the factthat thevotercanexercisetheirvote
informally ensuresthat theindividualfreedomretainssomeprotection.Calls for voluntaryvoting
arerepresentedasan attemptto extendthenotionofindividual choicebeyondthecastingofa
ballot. In truth, whattheyseekis ashift in thepracticeofelectionsawayfrom anobligationon
governmentsin favourofan obligationon individualvoters.Thiswould benot only achangein the
natureof elections,but alsoamajorchangein thepracticeofdemocraticpolitics in Australia.It has
thepotentialto enableaspiringor incumbentgovernmentsto focustheirelectioncampaigningand
promiseson issuesrelevantto thosewho aredemonstrablymorelikely to voteandignorethose
whoarelesslikely to do so.

Suchachangerequiressubstantialcommunitydebateandcontemplation.This is not leastbecause
thecurrentsystemofpositiveobligationsaroundattendanceatapolling placehasbeenin placein
for Federalelectionssince1924(thoughcompulsoryenrolmentandattendancefor Aboriginal
peoplewasintroducedonly in 1984).ForanyGovernmentto moveto alterthis fundamental
characterof electionsin Australiawithout lengthydiscussionsandconsultationwith theAustralian
peoplewould beto risk actingin awaythatcouldbe seenasbeingessentiallyundemocratic.

It is notenoughevenfor apartyto seekcontroloftheParliamenton thebasisofaplatformthat
includestheintroductionof ‘voluntaryvoting’. Public supportfor ageneralraft ofpolicies
proposedby apolitical partyoughtnot to beseenasaclearendorsementof aspecificintentto
undertakeradicalelectoralreform.Again, suchchangesmustbe precededby widespread
communitydebateon thesingleissueof electoralreform. Thiswould be akinto aproposalbeing
submittedto referendum.

Closing of the electoral rolls
TheAct providesthat ‘[t]he datefixed for thecloseof theRolls shallbe 7 daysafterthedateofthe
writ.

Towardstheendofthe final Parliamentarysessionprior to the2004FederalElection,the
GovernmentintroducedtheElectoralandReferendumAmendment(EnrolmentIntegrityandOther
Measures)Bill 2004(Cth).This Bill sought,interalia, to amendtheAct to closetheelectoralrolls
on thedaytheElectoralWrits areissuedratherthansevendaysafter thedateofthewrit (‘closeof
rolls period’).Theamendmentswould havepreventednewenrolment,re-enrolmentor transferor
enrolment,effectivelyfreezingtheelectoralroll as it stoodatthedaytheElectionWrits were
issued.TheseprovisionsoftheBill weredefeated.

Otherprovisionsin theElectoralandReferendumAmendment(EnrolmentIntegrityandOther
Measures)Bill 2004(Cth) that furtherrestrict the franchiseofprisonersregrettablywerenot
defeated.PIAC referstheCommitteeto its commentsat sectionentitled ‘Disenfranchisementof
prisoners’.

Following thereturnoftheCoalitionto Government,SenatorMinchin, in his capacityas Special
MinisterofState,signaledan intentionon behalfoftheGovernmentto continueto seekaclosureof
theelectoralrolls on thedaythewrit for aFederalElectionis issued.

PIAC firmly rejectsany amendmentthat would closetheelectoralroll on thedaythataFederal
Electionis announced.

CommonwealthElectoralAct1918 (Cth),s 155.

I
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Theimpactof closingtheelectoralrolls immediatelyupontheannouncementofan electionis felt
disproportionatelyby young,first-time votersandothernewly enfranchisedcitizens(suchas
immigrants),who typically registerto vote in greatnumbersin thegraceperiodpermittedby
section155 oftheAct. TheCommittee’sreport,The2001 FederalElection(‘2001 Report’)6,
extractedAustralianElectoralCommission(‘AEC’) datathatshowedthat enrolmentby 1 8-year-
oldsaccountsfor approximately10%oftotal enrolmentsduringthecloseof rolls period.7

Thelastinstancein whichtheelectoralrolls wereclosedon thedaytheElectoralWrits wereissued
wasundertheFraserGovernmentin 1983.This effectively disenfranchised90,000voters.8

Today,thenumberof voterswhorisk beingdisenfranchisedby repeatingthe1983 decisionto close
the rolls earlyis far greater.Thenumberofenrolmentsprocessedin thecloseofrolls periodin 2004
is not yetavailable.However,during the2001FederalElection,373,732enrolments9were
processedin thecloseofrolls period.This representsanincreaseby 18,543enrolmentsfromthe
1998 election.’0Figuresfrom the1993-2001FederalElectionscollectedby theABC andsetoutby
theCommitteein the2001Report,showthat between2.94 and3.32%of eligible andregistered
voterswould potentiallybe disenfranchisedby acloseofrolls immediatelyuponan
announcement.’1Theremust, in PIAC’s submission,be anextremelycompellingreasonbeforethe
Parliamentmovesto actively seekto disenfranchisevoters.Thereis no suchreason.

Indeedthecost—thelossof theopportunityto vote—istoopreciousto denycitizens.Governments
shouldbe activelyseekingto keeptherolls openfor aslong asis logistically possibleprior to a
FederalElection.

Someproponentsofclosingtherolls on thedaytheelectionwrits areissuedclaim thatkeepingthe
electoralrolls openfor sevendaysmeansthattheAEC cannotverify enrolmentdetailsofnew
registrants,andthat asaresult,lastminuteenrolmentscanbe usedto stackvotesin marginalseats,
distorting theintegrity of theelectoralsystem.’2

The Committee,usingevidenceprovidedby theABC andtheDepartmentof theParliamentary
Library,’3 did notacceptthis argumentin 2001 andthereis no newcompellingevidencethat it

6 JointStandingCommitteeon ElectoralMatters,The2001FederalElection:ReportoftheInquiry

into theconductofthe2001 FederalElection,andmattersrelatingthereto(June2003),Canberra.

2001Report,Table2.4, p 57.

8 Mr Danby,Memberfor MelboumePorts,Hansard,HouseofRepresentatives,Thursday,27 May
2004,pp 29374-29375.

Thisfigure includesnewenrolments,re-enrolmentsandtransfersofenrolment.

10 2001 Report,p 56, footnote128 (AEC, SubmissionNo 147,p 20).

2001 Report,Table2.4, p 57.

12 Forexample,thesubmissionsto theInquiryinto theconductofthe2001FederalElection,and

mattersrelatingtheretofrom the HonourableC Gallus MP (No 162),p 1; The Councilfor the
National Interest(No 103),p 2; and TheFestivalof Light (No 71)notedin the2001 Report,p 59.

13 Seethesubmissiontothe Inquiryinto theconductofthe2001FederalElection,andmattersrelating

theretofrom theAEC (No 190),pp 32-73; andthe following ResearchPapersfrom theDepartment
oftheParliamentaryLibrary, ScottBennettand GerardNewman,CommonwealthElection2001,
ResearchPaperNo 11, 2001-2002,p 102; andScottBennett,AndrewKoprasand GerardNewman,
FederalElections1998,ResearchPaperNo 9, 1998-1999,p 64.
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shoulddo sonow.14In its 2001 Report,this Committeecomparedelectorateswith thehighestrates
of changesin 1998and2001 during thecloseofrolls periodwith themarginsby which theelected
representativewaselected.It demonstratedthat thereis no persistentpatternofhighenrolments
during thecloseof rolls periodin marginalseats.’5

Whilst PIAC supportsvotereducationprogramsandearlyregistration,it is unnecessarilypunitive
for aGovernmentto provideahardincentivefor votersto registerearlyby amendingtheAct to
closetheelectoralrolls upon theannouncementofa FederalElection.

Postal and remote polling
The2004Electionraisedparticularconcernsabouttheadequacyof postalvotingsystems,
particularlyin remoteandlargeelectorates.The ABC wascriticisedfor a lack ofco-ordinationand
for failing to respecttherights to privacyof electors.

PIAC notesthesubmissionsof anumberofmembersofParliamentbeforetheCommitteeand
echoestherecommendationsby theHonourableBruce ScottMP, MemberforMaranoa.The
HonourableMr ScottMP madethefollowingrecommendations:

Basethepostingoutofballot papersin eachDivisional ReturningOffice ofthe AEC.

Offer accessibletechnologyforpeopleto applyfor postalvotes,ie, havetheform onlineand
abletobe submittedby fax.

Conductpre-pollingin all majorcentresfor two tothreedaysprior to polling day.

Provideuniversalmobilepolling for all AgedCarefacilities.

Createmoreinterstatepolling booths,ie, at leastonein eachtown, particularlyin schoolholiday

periods.

Providemorepre-pollingopportunitiesin areasrenownedasbeingshift workertownships.

Takeinto considerationremotemining/industryoperationsandperhapsprovideadditional
postalservicesduringthe electionperiodor providemobileboothsto visit theseareas.

Implementa trackingsystemforcheckingtheprogressofvoters’postalvoteapplicationsand
ballot papers.’6

PIAC supportsthis localisedandcontextualisedapproachto ensuringthe franchiseis not deniedto
Australianelectorsby reasonofbureaucraticdelayalone.

PIAC furtherechoestheconcernsvoicedby Mr LaurieFergusonMP, Memberfor Reid,whenhe
wrote:

14 2001 Report,p 60.

2001Report,para2.161,p60.

16 The HonourableBruceScottMP, SubmissionNo 1, Inquiry into theconductofthe2004Federal

Electionandmattersrelatedthereto(2004Inquiry), p 3.
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Thepostalvoteform lackedproperprivacy...Conveniencefor the AEC in openingenvelopes
shouldnotbethe only criteria.Electorswerealso concernedaboutthepossibleuseofthis
materialfor fraud.17

PIAC callson theABC to reviseits postalvoteproceduresto addresstheconcernshighlightedby
theMembersofParliament,andechoedby PIAC.

Disenfranchisement of prisoners
As notedabove,PIAC is concernedabouttheimpactoftheamendmentsmadeto theAct by the
ElectoralandReferendumAmendment(PrisonerVotingandOtherMeasures)Act2004(Cth). Prior
to thatAct, aprisonerservingasentenceof lessthanfive yearswasentitledto votein federal
elections.However,asnotedabove,section41 oftheConstitutionpreventstheCommonwealth
from excludingapersonfrom votingin afederalelectionif thatpersonhasaright to votein astate
election.So theentitlementofaprisonerto enrollto andvotein federalelectionsdependsto some
degreeon theirentitlementunderstatelaw.

The following tablesetsoutwhat, if any, restrictionsareplacedon aprisoners’entitlementto enroll
andvote in stateelections:

State Legislation Provisions Effect
Queensland Electoral Act 1992 Section 64 Anyone entitled to vote in a federal election is

entitled to vote in state elections.

No specific exclusions in relation to prisoners.

South Australia Electoral Act 1985 Section 29 No exclusions in relation to prisoners.
Tasmania Electoral Act 1985 Sections 28 and

29
No exclusions in relation to prisoners.

Victoria Electoral Act 2002

Constitution Act 1975

Section 22

Section 48(2)(b)

No exclusions in relation to prisoners.

ExcLudes prisoners serving a sentence of five
years or more.

Western
Australia

Electoral Act 1907 Section 18 Excludes anyone:

• serving or due to serve sentence of one year
or more under Young Offenders Act 1994 or
Child Welfare Act 1947;

• serving an indefinite sentence under the
Sentencing Act 1995;

• subject to an order under sections 282(c)(iii)
(child found guilty of willful murder held at
the Governor’s pleasure), 282(d)(ii) (child
found guilty of murder held at the
Governor’s pleasure), 653 or 693(4) (having
committed an offence and found to be of
unsound mind).

BoththeNorthernTerritoryandtheAustralianCapitalTerritoryprovide,in theirelectorallaws,18thatentitlementto vote in the territoryelectionrelieson entitlementto votein afederalelection.

LaurieFergusonMIP, SubmissionNo 2, 2004Inquiry, p 1.

ElectoralAct 1992(ACT), s 72; ElectoralAct2004(NT), s 21(1)(a) referstoentitlementunderthe
NorthernTerritory (SelfGovernment)Act1978,which dealswith entitlementtovotein section14.
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Thismeansthat therestrictionon entitlementofprisonersto vote in federalelectionshasaflow-on
effectto prisonersin Queensland,theACT andtheNT in respectofvotingin local stateor territory
elections.

In relationto prisonersundersentencein SouthAustralia,Tasmania,Victoria andWestern
Australia,thefederalrestrictionoughtnot, dueto theoperationofsection41 oftheConstitution
apply.

Theendresultappearsto bethatprisonersin:

• SouthAustraliaandTasmaniaareentitledto votein federalelectionsno matterhowlong their
sentence;

• Victoria areentitledto votein federalelectionsif their sentenceis for lessthanfive years;
• Queensland,theNT, theACT andNSW areentitledto votein federalelectionsif theirsentence

is for lessthanthreeyears;
• WesternAustraliaareentitledto vote in federalelectionsolong astheprovisionsofsection18

oftheElectoralAct1907 (WA) do not applyto them.

This is anunacceptablesituationandonethat shouldbe resolvedto ensurethatenfranchisementof
prisonersdoesnot dependso significantly onwheretheyareimprisoned.

Furthermore,it is PIAC’s stronglyheldviewthat thedisenfranchisementofprisonersis a breachof
internationallaw andaninappropriateadditionalpenaltyimposedon prisonersimposedoutsideof
theproperjudicial process.

As notedabove,Article 25 ofthe ICCPRrequiresStatesPartyto theConvention—including
Australia—tolegislateto ensureequalanduniversalsuffrage.Clearly,the removalofthe right to
vote fromprisonersis inconsistentwith thisbasicobligation.

It is aprincipleofthedoctrineofthe separationofpowersthat thepenaltyto be imposedon a
personfor thecommissionof acriminal actis to be determinedby duly constitutedcourtoflaw.
PIAC submitsthatby legislatingattheCommonwealthlevel to disenfranchisecertainprisoners,
regardlessoftheeffectof Statelaw uponthem,theCommonwealthParliamentimposesafurther
punishmenton thatprisoner,in breachofthedoctrineofseparationofpowers.That is, the
Parliamentisunconstitutionallyexercisingjudicial powerto punish.19The impositionofthis
additionalpenaltyon prisonersis alsoretrospectivein effect and,as such,offendsagainstthebasic
principlethatpunishmentsshouldnotbe imposedretrospectively.

Preferential voting systems
Thepreferentialvotingsystemthatcurrentlyoperatesin FederalElectionslackstransparency.With
the introductionof an ‘abovethe line’ system,Senateelectorscanchooseeitherto indicatetheir
preferredorderfor everySenatecandidatebynumberingtheboxedbelow theline from 1 to
whateveris thenumberof candidates,or to simplyplacea ‘1’ in asinglebox abovethe line on the
Senateballotpaper.Votersareencouragedto ‘vote 1’, ‘abovethe line. By votingabovethe line,
voters abrogatethedirectionoftheirpreferencesto thepartyfor whomtheyvote ‘1’. Whilst it is
possibleto obtain theprecisedetailsofthepreferencedealsstruckbetweenpolitical parties,it is not
immediatelyavailableto votersprior to thepoll oratthepolling place.Theymustapproachthe

SeeChu KhengLim & Ors v Ministerfor Immigration,Local GovernmentandEthnicAffairs(1992)
176 CLR 1. In this case,the High Courtheldthat thepowerto punishapersonwasanexclusively
judicial powerand thatneitherthe Parliamentnorthe Executivecould actin a punitiveway.
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AEC orpoliticalpartyfor that information.This informationis sometimesdifficult to understand

evenif avoterobtainsit.

This is highlyundesirableandcompromisesthevalueofthevote.

PIAC recommendsthat abovetheline voting be abolishedand thatvotersberequiredto directtheir
ownpreferences.Whereavoterdoesnotpreferencetheentiretyoftheavailablecandidates,the
voter’svoteshouldbe exhaustedatthe lastnumberthevoterplaces.Thefollowing arethe
democraticbenefitsof this system.

• It will ensurethat everyvote is earnedby acandidate,in thatavoteractivelychoseto
preferencehimorher.

• It will makevotingmoretransparentby giving thevotercompletecontroloverhowtheir
preferencesaredirected.Evenwhereavoterfollows aparty ‘how to vote’ card,theywill be
ableto seeto whomthepartyoftheirchoiceis directingtheir votesin that electorate.

PIAC acknowledgesthat thiswill requiresignificantvotereducation,but to fail to implementthis
recommendationshowsalevel ofcontemptfor votersby maintainingasystemthatkeepsall butthe
mostdeterminedvotersignorantofwhattheirvotereallymeans.

An alternativewould be to introduceanabove-the-linepreferentialsystemwherebytheelector
indicateshis or herpreferencein oneormoreoftheboxesabovethe line. Theelector’svotewould
be exhaustedafterthe lastnumberindicated.This is lesspreferablethanabolishingabove-the-line
votingas it is likely to disadvantageindependentsastheyaregenerallyclusteredunderasinglebox
abovethe line.

Electoral terms
TheGovernmenthasrecentlypublicly supportedthe increasingthecurrentthree-yeartermsto four-
yeartermsfor theFederalHouseof Representatives.Notably,the Governmentis notwilling to
committo four-yearfixedtermsthat would meantheability to call ‘snapelections’is lost, subject
to a Constitutionalright ofdoubledissolution.

PIAC supportsfixed four-yeartermsto providepolitical certainty,to givethepartyorpartiesin
powertime to deliveron theirelectionpromises,andto removethe ability of incumbent
Governmentsto call electionsatpolitically opportunetimes.

PIAC opposesthe introductionoffour-yeartermsthat arenot fixed, asthisdoesnot providemuch
in theway ofgreatercertainty.

Truth in Campaigning
PIAC submitsthat thereshouldbe anindependentreviewof thecurrentrestrictionson campaign
advertisingin light oftheconcernsraisedby theReserveBankof Australiaaboutcertainpamphlets
circulatedduringthelastFederalElection.Thereareseriousindicationsthat thecurrentrestrictions
arenotas effectiveasis desirablein ademocracy,which relieson theelectorateto castan informed
vote.
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