
1 July 2003

The Secretary
Houseof Representatives
StandingCommitteeon Communications,InformationTechnologyandtheArts
ParliamentHouse
CanberraACT 2600

DearSir / Madam

Inquiry into the Future Opportunities for Australia’s Film, Animation, Special Effects
and Electronic Games Industries

ASTRA welcomestheopportunityto submitto this inquiry.

TheAustralianSubscriptionTelevisionandRadioAssociation(ASTRA) is thepeakindustrybody
for subscriptiontelevisionandnarrowcastradio.ASTRA wasformedin September1997when
industryassociationsrepresentingsubscription(multi-channel)TV andradioplatforms,
narrowcastersandprogramproviderscametogetherto underpinandpropelthenewerain
competitionandconsumerchoicethat thesenewserviceshavebroughtto broadcasting,
communicationsandentertainmentin Australia.

Subscriptionbroadcastingandopenandsubscriptionnarrowcastingserviceswerenewcategories
ofbroadcastingservicesintroducedby theBroadcastingServicesAct (BSA) in 1992.Thesenew
servicesaddedto themix ofexistingcategoriesof service,thosebeingthenationalbroadcasting
services,commercialbroadcastingservices(commercialTV andradio)andcommunity
broadcastingservices.

ASTRA’s membershipincludesthemajorsubscriptiontelevisionoperatorsaswell asthegreat
majority ofchannelsthatprovideprogrammingto theseplatforms.Othermembersinclude
narrowcasttelevisionandradiooperatorsandcommunicationscompaniessuchasOPTUSand
Telstra. A completelist ofASTRA memberscanbe foundatwww.astra.org.au/members.asp.

Features of subscription television

SubscriptiontelevisionservicesareprovidedacrossAustralia(bothin metropolitanandregional
areas)extendingaudiencechoicein termsoftherangeanddiversityof entertainmentand
informationprogramming.Subscriptiontelevisionservicesmaybedeliveredby anumberof
technologiesincluding:multipoint microwavedistributionsystems(MDS), broadcastdirectby
satelliteto thehome(DS orDTH) andbroadbandcablecommunicationssystems(CTV orCable).
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Servicesincludemoviechannels;newschannels(includingregionalnewsservicesanda
comprehensiveAustraliannewsservice);dedicatedchildren’schannels;documentary/education
channels;entertainment/dramachannels(including artschannels);sportschannels;musicchannels;
ethnic languagechannels(Greek,Arabic, Chinese,Cantonese,Lebanese,Japanese,andItalian
programming);localweatherchannelsandpayperview eventchannels,aswell asradioservicesand
interactivetelevisionservices.Channelsareownedby over30 differentmediacompanies,12 of
whichareAustralianownedorbased.As a result,ASTRA’s membersprovidediversityanddepthof
entertainmentandinformationservices,bothAustralianandforeignin content,to averybroadrange
oftheAustraliancommunity.

Throughits substantialcapitalinvestmentin infrastructure,investmentin servicesandproductions
andtheestablishmentof a loyal andgrowingcustomerbase,subscriptiontelevisionhasmadea
significantmarkupontheAustralianfilm andtelevisionindustryby substantiallyimpactingon the
wayAustralian’sexperienceentertainmentandinformationin thehome.

Subscriptiontelevisionis now in 1.5 million homesthroughoutthecountry,meaningover5 million
Australianswatchsubscriptiontelevisionservices.Marketpenetrationin Australiaremainsshortof
thepenetrationratein theworld’s mostmaturesubscriptiontelevisionmarketin theUSwhereup to
70 percentof homesareconnectedto cableor satellitesubscriptiontelevisionafter30 years. The
Australianexperienceis nonethelessimpressivegiventherisks andcostsinvolved in investingand
developingthe industryin aregulatoryenvironmentwhich continuesto presentobstaclesto the
growthof theindustry.

Economic, social and cultural benefits

Sinceits inception,over $A8 billion dollarshasbeeninvestedin infrastructure,capital,facilities,
productions,licencefeesandservicesin orderto establishthesubscriptiontelevisionindustry.
ASTRA’s membersareresponsibleforthebulk ofthis investmentwhich hasbeendistributed
throughoutmetropolitan,regionalandremotemarkets.Consequently,thesectorhascreatedan
enormousnumberofjobs, investment,infrastructureandproductioncontentthroughoutAustralia.

Theindustrycontinuesto investheavilyin its own growthandthegrowthof theAustralianfilm and
televisionbroadcastsectors— recentexamplesbeingthe$600million commitmentto digitisethe
FOXTEL cablenetwork,thedecisionto roll out newset topboxesby AUSTAR providing
improvedservicesfor consumersandthecontinuinginvestmentin programming,productionand
humanresourcesby theentiresector.

Content

ASTRA’s membersinvestmillions of dollarsandbroadcastthousandsofhourseachyearof
Australianfilm andtelevisionproductionsacrossall televisiongenres:factual, news,
documentaries,sport, children’s,generalentertainment,musicanddrama. As a
consequence,ASTRA’s membersareresponsiblefor:

promotingandmaking availableto Australianaudiencesadiverserangeof
broadcastingservicesthrougha varietyof genres;
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• facilitatingthedevelopmentoftheAustralianbroadcastingandproduction
industrythroughits own investmentandproductions(both ‘commissioned’and
‘in-house’);and

• continuingto developandreflecttheAustralianidentity, characterandthebroad
diversityof Australianculturelike no otherbroadcastmediumthroughits
targetednicheprogramming.

ASTRA membersarecommittedto producingnewAustralianprogrammingandrecognisethat
Australiancontenthasan importantroleto play in promotinganddevelopingasenseof Australian
identity, characterandculturaldiversity.

ASTRA membersalsoaim to providetheir subscriberswith new,innovativeandhighquality
programmingandavarietyofchoicesacrossthevastarrayof channels.

In so doingASTRA andits membersrecogniseequallythevalueto theAustralianpublic of
providingAustralianaswell asnon-Australiancontent. Languagespecificor focusedgenressuch
asUK TV or World Movies or evennewsservicessuchas CNN or BBC Worldcaterspecifically
for Australiansinterestedin receivingdifferent viewpointsandculturalexperiences.

ASTRA’s membersareregulatedby Division 2A oftheBSA which requires10%of adrama
channelprovider’sprogramexpenditureto be spenton NewAustralianDrama(as definedin the
BSA). ASTRA recentlycompleteda submissionto theAustraliaBroadcastingAuthority’s inquiry
ofthe operationofthis provisionaswell asprovidingadditionalinformationaboutAustralian
contenton subscriptiontelevisionservices.

ASTRA hasmadeanumberof recommendationsregardingtheoperationoftheprovisionin its
submission.Mostrelevantto this inquiry is ASTRA’s concernas to anarrowinterpretationplaced
uponwhat canbeconsideredeligible NewAustralianDramaundertheprovisions.

ASTRA notesthat Division 2A of theBSA was setup in orderto facilitatecontributionsto
production and to increasethe opportunity for export of Australian productions.The
regulationswerenot setup with a referencespecificallyto cultural importance.

This is illustrated in theExplanatoryMemorandumandthe SecondReadingspeechof the
BroadcastingServicesBill 1992in theSenate:

“It is intended that this licence condition will provide opportunities for the
Australiandramaproductionindustry toprovidenewmaterialfor theseservicesthat
peoplearewilling topay to watch”.’

“The Government~ aim in setting Australian contentregulationfor subscription
televisionsatelliteservicesis to senda signalto the industrythatit hasa role toplay
in thedevelopmentoftheAustralianfIlm andtelevisionindustry”.2

‘ExplanatoryMemorandum,BroadcastingServicesBill 1992

2 SecondReadingSpeechby thethenMinisterforTransportandCommunicationsfor theBroadcastingServicesBill

1992in theSenate
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The ‘industrial’ natureof the Scheme,to contribute to the Australian film and television
productionsector,andtherecognitionthat subscriptiontelevisionin Australiaoperatesin a
global marketis alsosupportedby theSecondReadingSpeechto theBSA which states:

“Our film andtelevisionproductionindustrywill also benefitfrom thenewdemand
forprogramming.AnAustraliancontentrequirementfor dramachannelson all
(satellite)broadcastingserviceshasbeenset ... Thiswill makea significant
contributionto thedevelopmentoftheAustralianproductionindustryin providing
jobsanddevelopingcreativeAustralianproduct,withpotentialfor export.” (emphasis
added)

It is clear that the then Government’sintention, asagreedto by Parliament,was that the
original section102 obligation should leadto new opportunitiesfor the Australiandrama
productionindustry.This is echoedin theintroductorycommentsfor theamendedobligation
underDivision 2A oftheBSA.

However,underthecurrentdefinitionofNewAustralianDramaandthesector’sneedto develop
productionsthatmeetthestrict requirementsofthis definition, ASTRA’ s membershaveat times
beenunableto developproductionsthatmeetall therequirementsof thedefinition. This hasbeen
problematicto thedevelopmentofthefilm andtelevisionsectorasa wholeandcertainlycreated
manylimitations for theindustry.

It is on this basisthatASTRA haspreviouslyarguedfor abroaderinterpretationgiven to the
meaningofNew AustralianDramain line with theoriginal intentof the legislation,so asto take
into considerationbroaderproductionopportunitiesandthatare currentlybeingfrustratedbutwhich
would be of considerablevalueto thefilm andtelevisionindustry. ASTRA’s currentsubmission
toucheson this andaddressestheneedfor otherflexibilities in the legislation.
Moreinformationaboutthe investmentin contentofAustralia’ssubscriptiontelevisionservicescan

be obtainedby referenceto this submission(availableatwww.astra.org.au).

Education and Training

Thesubscriptiontelevisionindustryemploysaverybroadmix ofindividuals includingcreative
producers,on air presenters,businessprofessionals(administrators,lawyersandaccountants),
engineers,technicalstaff(visionmixersandpresentationcontrollers)andproductionstaff(camera
orvideo tapeoperators)including thoseinvolved in interactivetelevisionproduction. In thecaseof
mediaspecificroles(suchasproductionor technicalpositions)thesectoris responsiblefor training
andprovidingavastquantityof Australia’sfuturemediaprofessionalswith their first media
positionsandexperiences.

ThousandsofAustraliansaredirectly employedby thesubscriptiontelevisionsector. Tensof
thousandsareemployedindirectly.

Incentivesto continueanddevelopthis training opportunitywould be welcomedby ASTRA andits
members.
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Digital Television

Thesubscriptiontelevisionindustryhasconsistentlybeena trail blazerin termsofpushingthe
envelopeof broadcasttechnologies.Themostrecentexampleofthis is in thedevelopmentand
growthof digital televisionservices— amassiveinvestmentandcommitmentbythesector.

Despitefreeto air broadcastersreceivinggovernmentassistancethroughextensivefunding and
provisionofspectrumto encouragedigital servicesoverthe lasttwo years,themostgenerous
estimateis that approximately50,000digital settop boxeshavebeenpurchasedbyAustralian
consumers.Currentlythis meansthat lessthan0.4%oftelevisionsareconnectedto digital
terrestrialservices.

Contrastingthis is thesubscriptiontelevisionindustrywhichhasandcontinuesto investsignificant
sumsto createto build digital televisionservices.This rangesfrom platform investmentin
infrastructureupgradesto channelprovider’sinvestmentin digital interactiveprogrammingand
application.

FOXTEL andAUSTAR currentlyprovidesubscribers(morethan500,000subscriberhomesin
total)with digital receptionthroughdigital satellitetelevision. Consequentlyapproximately1.5
million Australiansexperiencedigital televisionthroughthesubscriptiontelevisionsector. This
translatesinto sharperpictures,clearersounds,widescreen,extrachannelsandinteractiveservices.
Thecommitmentto digitise alsoresultsin theuseof scarcespectrumandbandwidthwith greater
technicalandeconomicefficiency. AUSTAR in particularhasbeenprovidinginteractivetelevision
servicessince2000.

Advancingthegrowthof digital is themuchanticipatedroll out of FOXTEL’s digital cableand
satelliteservicesin 2004. This will expandthedigital offering to manymoreAustralians.

Thegrowthand developmentofdigital televisionin Australiais a directproductofthe investment
andcommitmentof subscriptiontelevisionserviceproviders.

InteractiveServices

Currently,morethan300,000households- which equatesto morethan1 million viewers- in rural
andregionalAustraliaareiTV enabledusingAUSTAR’s digital satelliteplatform. Theseservices
enrichthecustomer’sviewing experience,increasingtheirchoiceofentertainment,informationand
servicesavailableoverthetelevisionandofferinggreaterconvenienceandchoice.

The rangeof additionalinteractivetelevisionservicesavailabletodayincludes;HOME which
providesagatewayto interactiveservices,ChannelEnhancements,specialprogramevents,
interactiveDigital Radio,Games,InteractiveTelevisionGuideandInteractiveAdvertising. The
offeringof interactiveapplicationswill increasewith thegrowthof digital services.
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Barriers to growth

Anti-Siphoning

It is well documentedthat asignificantdriver ofsubscriptiontelevisiontakeup (andtheresultant
industrygrowththat this entails)is thebroadcast(in particular,thelive broadcast)of sporting
eventson subscriptiontelevision. However,thecurrentanti-siphoningschemeimplementedunder
theBSA hasoperatedto impede,andunlessreformedon a sensiblebasis,will continueto impede
thegrowthpotentialofthesubscriptiontelevisionindustry.

Theschemewasostensiblyestablishedin 1994 to ensurethat awide rangeofsportingeventswould
be availableon free to air television. At thetimetherewerefearsthat sportingeventswouldbe
siphonedawayfrom freeto air televisionby subscriptiontelevisionoperators.Thewaythescheme
wasimplementedhowever,meantthat the free to air networkscouldeffectivelyrestrictthewayin
whichbroadcastrights wereacquiredandbroadcast,both on freeto air televisionandsubscription
television.

Thescopeof theanti-siphoningschemeis so broadthat it captureseventswhich are,orhavenot
beenpreviously,broadcastlive on free to air televisionaswell aseventswhich arenot, orhavenot
previouslybeen,broadcastatall on freeto air television. Recentresearchundertakenby oneof
ASTRA’s members:FOX SPORTS,confirmsthelimited coverageoflisted eventson free to air
television. This analysis,whichhasbeenindependentlyauditedandverifiedby theaccountingfirm
Ernst& Young,demonstratesthat of thehoursof sportprotectedundertheanti-siphoningscheme,
85%areneverbroadcastlive on free to air televisionand75%arenot broadcastatall on freeto air
television. This researchclearlyillustratesthat thereis no reasonfor thecurrentanti-siphoning
schemeto bemaintained.

As is well known,ASTRA andits membershavebeenseekingreformof theanti-siphoningscheme.
Without theanti-siphoningschemeor with a muchmoretightly definedscheme,theAustralian
subscriptiontelevisionindustrywouldbeableto offer morelive sportbutmoreimportantlymore
live sport to Australianconsumerson a nationalbasiswho arepresentlydeniedaccessbythefree to
air networksto muchofthesportingcoverageavailableto be shown. Reformingtheschemeis also
in theinterestsof sportingbodieswho wouldbe ableto receivethewiderexposureandthe
subsequentbenefitsthat this entails from thesubscriptiontelevisionindustrybeingableto provide
nationalcoverageof theirparticularsport.

Piracy

Signaltheft,otherwiseknownaspiracy,is theunauthorisedreceiptof asubscriptiontelevision
service.Unauthorisedmeansthat thepersonreceivingtheservicehasnotpaidthesubscription
televisionserviceproviderafee for receiptoftheservicebut is ableto watchtheservicefor free.

Subscriptiontelevisionservicesignalsareencryptedto ensurethatpeoplepay for theservice,so
that acustomerneedsa set-topbox whichincludesa decoderwhich is authorisedandprovidedby
thesubscriptiontelevisionserviceproviderin orderto decodetheencryptedsignalandreceivethe
service.Theencryptionmethodsarecomplexalgorithmsthat alterthesignal,which aredecodedby
appropriatesoftwarein thedecoderif thatdecoderis foundto be“authorised”whenthesignalis
sent. In orderto receiveaservicewithoutpayingthesubscriptiontelevisionproviderit is necessary
to haveequipmentthat duplicatesthefunctionsoftheSubscriptionTV provider’sdecoder.
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Piracyof subscriptiontelevisionservicesexistsin Australiain a numberofways:
• useof stolendecoderboxesor smartcards
• manufactureofan unauthoriseddecoderbox orsmartcard
• importationofan unauthoriseddecoderbox orsmartcard.

Evidencesuggeststhat eachoftheabovemethodsis currentlybeingusedin Australiafor the
unauthorisedreceiptof subscriptiontelevisionservices.

Subscriptiontelevisionpiracyresultsin significantlossofrevenuefor subscriptiontelevision
distributorsandin turn to subscriptiontelevisionchannelprovidersandcopyrightowners.Generally
subscriptiontelevisiondistributorspaythechannelproviderson thebasisof subscribernumbers.If
peopleareableto receivea servicewithout subscribingto thedistributor thenthereis a directloss
of revenuethat flows downthe supplychain. This in turn adverselyeffectsandunderminesthe
investmentof ASTRA’s membersin Australianfilm andtelevisionproductionandfacilities.

Currentlythereis inadequatelegislativeprotectionagainstsignalpiracyin Australia.Express
legislativeprovisionsneedto be enactedto makesignaltheft an offence,asis thecasein other
countriessuchastheUSA, theUK andNewZealand. ASTRA hasmadeanumberof submissions
to theDepartmentof Communications,InformationTechnologyandtheArts; theAttorney
General’sDepartmentandtheMinisterfor Communications,InformationTechnologyandtheArts
regardingpiracyofsubscriptiontelevisionservicessince2001 andseeksurgentlegislativereform
to assisttheindustryin its fight to preventthetheftof its services.

ASTRA andits membershavealsonotedtherecentcommentsby theUS TradeRepresentative’s
(USTR)RobertZoellick to theUS Congressandthepotentialfor theUS tradenegotiatorsto seek
strengtheningofAustraliancopyrightlawsin relationto thestricteranti-technologycircumvention
provisionsundertheUSDigital Millennium CopyrightAct.

TheUSTR’s latestannualreviewofNationalTradeEstimatesfor 2002with Australiaprovidesthe
following analysis:

“A relativelylow priority is assignedto intellectualpropertyenforcementat both theState
andFederallevels. TheAustralianCopyrightAct, its interpretationbyAustraliancourts in
certaininstances,andthepositiontakenby theAustralianFederalPolicenot topursue
criminalprosecutionwherecivil remediesare available,havecreatedcostlyand
burdensomeobstaclesto enforcement.Civil remedieshavenotprovenan effectivedeterrent
topiracy.”

Forthesubscriptiontelevisionindustry,time is of theessenceto enactlegislativeremediesasthe
largertheproblembecomestheharderit will beto contain

Hoardingof Digital Rights

ASTRA’s membershaverecentlynotedthepracticeby somefree to air broadcastersofhoarding
what is beingdescribedas a“digital right”, purportedlyexercisablein parallelwith freeto air and
subscriptionrightsto broadcastprogramming.Traditionallyandcommercially,rights within the
Entertainmentindustryhavebeendescribedin languagebasedon howtheconsumerreceivesthe
product(for example,“video” or“freeto air” or“subscription”).Theparametersof eachright are
well understoodby industryparticipants,providecertaintyfor bothproducersandbroadcasters,and
oftenunderpinfunding ofaproject.
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ASTRA indicatesthis attemptto carveout anew,technologicallybasedright is atoddswith the
developmentof existingandfuturetelevisionservices(regardlessoftechnology)andhasthe
potentialto underminethevalueableto be providedto underlyingrightsholders. Theability of
programproducersto distributeprogrammesacrossbothfreeandsubscriptiontelevisionplatforms
(andtherebymaximisereturns),is restrictedby assertionof this unclearanduncertain“right”. A
‘digital right’ will becomean absoluteright to all televisionservicesasall serviceswill be delivered
via digitalmeansin thefuture.

Legislatingnowto enforcerecognisedindustrypracticeasto managementof rights,will provide
certaintyandavoidongoingconfusionwhich hasthepotentialto inhibit futuregrowth.

The current and likely future infrastructure needs of these industries, including access to
bandwidth

ASTRA notesthat satelliteandcablebandwidthis a finite resourceandaccessto capacitycomesat
a cost.

ShouldASTRA be ableto assistfurtherpleasedo not hesitateto contactme.

Yourssincerely

DebraRichards
ExecutiveDirector

8


