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Foreword

On 28 November 2008 the House of Representatives standing Committee on
Climate Change, Water, Environment and the Arts was asked to examine the
Resale Royalty Right for Visual Artist Bill 2008 to see whether the Bill would achieve
the stated aims and objectives as outlined in the Minister’s second reading speech
and other supporting documentation.

The Committee found that there was widespread support for a resale royalty
scheme but these supporters feel that the current legislation would deliver very
little by way of royalties to artists at the commencement of the proposed scheme.
Many also felt that the proposed scheme was out of step with other schemes
already in place around the world.

However, there were others who believed any sort of royalty scheme would only
favour the already successful artists and the imposition of another levy on art
purchases may adversely affect the primary art market and future resales of
artwork may go offshore to be sold in markets where no such scheme exists.

The Committee was mindful of these competing views throughout its
deliberations and it has concluded that a number of matters need to be further
investigated before the Bill proceeds.

While there were a number of issues raised throughout the inquiry, the success or
otherwise of the scheme came down to two issues: whether existing artwork
should be included in the scheme from day one and whether individual artists
should be able to opt out completely and have the right to collect the royalty
themselves.

While it was not the stated aim of the Department of the Environment, Water,
Heritage and the Arts to put forward a scheme whereby the first resale of existing
artwork would be excluded from the royalty scheme at the commencement, it did
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so because it was advised that the inclusion of all resales from the outset would
render the scheme unconstitutional.

After considering all the submissions and taking evidence from a number of
witnesses, the Committee came to the view that there was conflicting legal advice
regarding the treatment of existing artwork and, considering the importance of
this matter, it has concluded that the Minister should seek further legal advice
before proceeding with the Bill. On the second matter, the Committee was very
mindful of the inalienable right pertaining to this scheme and that no-one should
be able to take that right away from the artists. However, it has concluded that this
right is not compromised by the decision to appoint a sole collecting society as
long as the artists can still choose to say no to the collection of that royalty owed to
them on a case by case basis.

I am very grateful to all my fellow Committee members who have had to work
their way through a number of very complex issues and have endorsed the
findings contained within this report. The task was not easy but the Committee
has concluded that, subject to the recommendations made in this report, the Bill
should proceed.

Jennie George
Chair
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Background to the inquiry

The Resale Royalty Right for Visual Artists Bill 2008

1.1 The Resale Royalty Right for Visual Artists Bill 2008 (the Bill) is intended to
give effect to the Australian Government’s election policy commitment to
introduce a resale royalty right for visual artists. A resale royalty, also
called a droit de suite, entitles an artist to receive a royalty payment from
subsequent sales of his or her artwork. The Bill is intended to create a
resale royalty right in Australia and establish a statutory scheme to
enforce the right and collect and distribute royalties.

1.2 The Bill is intended to give effect to article 14ter of the Berne Convention for
the Protection of Literary and Artistic Works (‘the Berne Convention’).

1.3 Australia acceded to the Berne Convention (as at Paris, 1971) on 28
November 1977, with entry into force on 1 March 1978. To date, 54
countries out of 164 contracting parties to the Berne Convention have
introduced a resale royalty right, including the United Kingdom and other
European Union member states.!

1.4 Article 14ter (‘Droit de suite” in works of art and manuscripts) of the Berne
Convention states:

(1) The author, or after his death the persons or institutions
authorized by national legislation, shall, with respect to
original works of art and original manuscripts of writers and
composers, enjoy the inalienable right to an interest in any sale

1 DEWHA, Submission No. 34, p. 1.



of the work subsequent to the first transfer by the author of
the work.

(2) The protection provided by the preceding paragraph may be
claimed in a country of the Union only if the legislation in the
country to which the author belongs so permits, and to the
extent permitted by the country where this protection is
claimed.

(3) The procedure for collection and the amounts shall be matters
for determination by national legislation.?

Recent history

1.5 A resale royalty for visual artists has been under consideration in
Australia for many years.

1.6 In 1989, the Australian Copyright Council produced a report entitled Droit
de Suite: the Art Resale Royalty and its Implication for Australia. It
recommended that the Copyright Act 1968 be amended to create a resale
royalty.3

1.7 In 2001, the Australian Government commissioned Rupert Myer to
undertake an inquiry into the contemporary visual arts and craft sector.
The inquiry received 190 submissions covering a range of issues, including
the establishment of a resale royalty scheme.

1.8 The Myer Inquiry reported in 2002. Its executive summary stated:

A major issue for the Inquiry was whether Australia should
introduce a droit de suite or resale royalty scheme that entitles
artists to royalties when a work of art is resold in the market. The
Inquiry assessed the potential benefits for visual artists, the
particular issues for Indigenous artists, and the likely impact the
measure would have upon the market for contemporary art and
craft in Australia, having regard to international experience and
local conditions. The Inquiry concluded that a resale royalty
arrangement should be introduced* (Recommendation 5).

1.9 In 2004, following the Myer Report, the then Department of
Communications, Information Technology and the Arts released a

2 Berne Convention for the Protection of Literary and Artistic Works, Article 14ter.
3 Bills Digest, No. 74, 2008-09, p. 2.
4 R Myer, Report of Contemporary Visual Arts and Craft Inquiry, 2002, p. 8 (Myer Report).
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1.10

1.11

1.12

1.13

1.14

discussion paper and sought submissions on whether Australia should
introduce such a scheme. This discussion paper also attracted many
submissions canvassing both the merits and concerns of establishing a
resale royalty scheme for visual artists.

At around the same time, Viscopy Ltd commissioned Access Economics to
undertake a study to evaluate the impact of an Australian resale royalty
on eligible visual artists. It concluded:

The impact of a RRR (resale royalty right) on the Australian art
market is difficult to determine because of a paucity of relevant
empirical data about relevant behavioural responses to its
introduction. While the size and distribution of RRR payments can
be estimated, the critical question of who bears the actual
economic cost of the royalty, and, most importantly whether
eligible artists would be net beneficiaries of such an arrangement
is not at all clear.5

The 2008 Federal budget provided for funding of $1.5 million over three
years to support the establishment of a resale royalty scheme in
accordance with the ALP 2007 election commitment.

Also, in May 2008, the Department of the Environment, Water, Heritage
and the Arts issued a discussion paper entitled Australian Resale Royalty
Scheme for Visual Artists — Framework and Parameters and sought responses
from stakeholders.

On 27 November 2008, the Minister for the Environment, Heritage and the
Arts, The Hon Peter Garrett AM, MP introduced a Bill for an act to create a
right to resale royalty in relation to artworks, and related purposes. In his
second reading speech the Minister stated:

The introduction of this Bill marks a landmark day for Australian
visual artists, whose right to an ongoing economic interest in the
value of their artistic works will be appropriately recognised in
Australia for the first time.®

Following the second reading speech and at the request of the Minister,
the House of Representatives resolved:

That the Resale Royalty Right for Visual Artists Bill 2008 be
referred to the Standing Committee on Climate Change, Water,
Environment and the Arts for consideration and an advisory
report by 20 February 2009.

5  Access Economics, The Impact of an Australian Resale Royalty on Eligible Visual Artists, October
2004, p. 1.

6  Minister’s second reading speech, 27 November 2008, p. 11644.
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The Committee received 40 submissions and held public hearings in
Canberra on 5 and 6 February 2009 (see appendix A). It took evidence
from 20 witnesses, representing a range of views from stakeholders across
the visual arts sector.

Overseas experience

1.16

1.17

1.18

1.19

1.20

1.21

A resale royalty scheme has been in place in a number of countries for
many years (see Appendix C). Estimates of the actual number of countries
that have introduced such a scheme range from 30 to over 50.7

These schemes vary in content and coverage. Some countries have opted
for a flat royalty rate (eg France and Germany) while others have chosen a
sliding scale (eg Belgium). A number of countries have introduced
thresholds before the rate takes effect (eg UK) while others have imposed
the royalty on the increased value (capital gain) of the artwork (eg Italy
and Brazil). Some schemes only cover living artists (eg UK) while others
cover the estates of artists up to 70 years after their death (eg 70 years
France, 50 years Luxembourg).

The administration of these schemes varies from state-run/ government-
owned collecting agencies (eg Belgium) to privately operated businesses
(eg France). Coverage can also vary. Some schemes only cover the resales
through auction houses and commercial galleries and art houses. Further,
some schemes allow artists to opt out, but in the majority of schemes there
is an inalienable right bestowed on artists and that right cannot be
transferred or waived. Coverage can also extend to foreign artists if
reciprocal arrangements have been entered into between countries.

Resale royalty rights are covered by the Berne Convention and signatories
to this convention can opt to enter into reciprocal arrangements where
similar resale royalty schemes are in place.

The legal underpinning of the royalty schemes ranges from stand alone
legislation, amendment to existing copyright legislation and statutory
regulation to voluntary schemes.

The European Union (EU), in 2001, issued a directive (Directive
2001/84/EC) in relation to resale royalty rights for visual artists in an
attempt to bring all member countries into line in order to minimise or
eliminate any likely market distortions between member countries:

7 Minister’s second reading speech, Hansard, 28 November 2008; Deutscher and Hackett,
Submission No. 17, p. 5; and Viscopy, Submission No. 36, p. 4.
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The fact that this international market exists, combined with a lack
of resale rights in several Member States and the current disparity
as regards national systems which recognise that right, make it
essential to lay down transitional provisions as regards both entry
into force and the substantive regulation of the right, which will
preserve the competitiveness of the European market.®

1.22  The directive sets minimum levels/conditions for a range of matters
relating to the establishment and administration of a resale royalty
scheme:

A minimum threshold may not under any circumstances exceed €3,000

A variable rate with a maximum royalty not exceeding €12,500
= 4% for the portion of the sale price up to €50,000

= 3% for the portion of sale price from €500,001 to €200,000

= 1% for the portion of the sale price from €200,001 to €350,000
= 0.5% for the portion of sale price from €350,001 to €500,000
= 0.25% for the portion of the sale price exceeding €500,000

(Member States have an option to apply 5% to the first level of sale and if
the threshold is less than €3,000 a rate of no less than 4% is to be applied to
that amount.)

The royalty is calculated on a sale price net of tax.

The royalty to continue during the life of the artist and for 70 years after
his/her death (Directive 93/98/EEC). This entitlement may not be
enforced until 2010 where a Member State has not introduced a resale
royalty at the time of the 2001 Directive. A further two year extension to
this requirement can be sought by a Member State subject to certain
conditions (eg the UK has just sought an extension claiming uncertain
economic conditions).

Method of collection to be left to the Member State to determine.

Third-country nationals to be entitled to receive royalties subject to
their home state offering similar rights. Subject to residency tests, non-
nationals residing in a member state are entitled to enjoy similar rights.

Art market professional must furnish all necessary information to
artists entitled to such a royalty for a period up to 3 years after a resale.

8  Directive 2001/84/EC of the European Parliament and of the Council, 27 September 2001,

para 8.
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1.24

m This directive came into force on 1 January 2006 (ie Member States had
to introduce a scheme into domestic law subject to the requirements
above). For example, the UK introduced the Artists Resale Right
Regulations in February 2006.

m Progress of the uptake of the scheme will be reported to the European
parliament no later then 1 January 2009 and every 4 years thereafter.

In May 2008, the New Zealand government introduced the Copyright
(Artist’s Resale Right) Amendment Bill. Consideration of this bill was
deferred due to the calling of an election in late 2008. The bill has been
reinstated for consideration by the 49th parliament.

The proposed NZ scheme has the following aspects:
= $NZ500 threshold

m 5% flat rate

m Single collection agency

m No upper limit

»  Will not apply to the first resale or transfer of artwork following the
introduction of the scheme

m Sales between private individuals will be excluded
m Right will continue until 50 years following the death of the artist

m Residency requirements and/or reciprocity must be met before royalty
can be claimed

m Resale right may not be alienated

Conclusion

1.25

1.26

There is no one guiding principle underpinning the various schemes in
operation around the world. Most have been established to help redress
the imbalance between the treatment of other artists (eg authors,
musicians) by recognising an ongoing relationship between the visual
artist and their work in accordance with article 14ter of the Berne
Convention.

The debate about the establishment of a similar scheme in Australia has
grown over the past decade. In particular, the pressure to have our artists
treated in a similar fashion to artists overseas and the ability of our artists
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1.27

1.28

to benefit from existing schemes through reciprocal agreements has been
central to this debate.

The income support argument has also been central when considering
Indigenous artists in Australia.

Ideally, if Australia is to introduce a scheme it should be primarily for the
direct benefit of Australian visual artists but at the same time it should be
similar in design and structure to those already in existence so as to
maximise these benefits through country to country reciprocity
agreements mandated through the Berne Convention.
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Matters raised in relation to the Bill

What is an artwork?

21 What is art? The Resale Royalty Right for Visual Artists Bill 2008 has
defined art as:

7(1) An artwork is an original work of graphic or plastic art
that is either:

(a) created by the artist or artists; or
(b) produced under authority of the artist or artists.
(2) Works of graphic or plastic art include pictures, collages,
paintings, drawings, engravings, prints, lithographs,
sculpture, tapestries, ceramics, glassware and photographs.

22 The Explanatory Memorandum notes that the above is a non-
exhaustive list and may include other items such as batiks, weaving,
or other form of fine art textiles, installations, fine art jewellery,
artist’s books and wood carvings. The definition would also cover
new media art forms such as digital and video art, and expand to
cover new forms of visual artistic expression as they evolve in the
future. In essence, clause 7(1) is intended to cover works of art from
which artists have limited ability to earn money by exploiting their
copyright through reproductions, public performances and
broadcasts.!

1 Resale Royalty Right for Visual Artists Bill 2008, Explanatory Memorandum, pp. 4-5.
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2.3

24

25

2.6

Many people will have other views about what constitutes art. If
major difficulties do arise then the Committee would suggest that
changes be made to this coverage, by way of regulation under s.6(a)
of the Legislative Instruments Act 2003 in order to reflect the
contemporary nature of artwork at the time.

The Arts Law Centre proposes that clause 7 should be redrafted to
provide terms that are more familiar such as replacing ‘graphic” and
‘plastic” with the term “visual’.? It also recommends that detail
contained in the Explanatory Memorandum be inserted in clause 7 so
as to help clarify the extent of artwork to be covered by the Bill.3

Viscopy also the supports the use of the term “visual art’ rather than
‘graphic and plastic art’, which it maintains is more appropriate in the
Australian context.*

Others have suggested that the definition of artwork should be
similar to that contained in the Copyright Act 1968 and artwork must
have artistic quality.>

What resales are to be subject to the royalty?

2.7

2.8

29

Under the current Bill, according to Viscopy, the agency that has to
administer the scheme will have considerable difficulty establishing
what secondary resales constitute a qualifying resale.®

Clause 11 states that the first transfer of ownership of existing artwork
at commencement will be excluded. This transfer may or may not be
commercial in nature. If it is not a commercial transaction then
difficulties are likely to arise in determining what constitutes a
transfer of ownership. Without some legal documentation to show
that the artwork has been transferred (inheritance) from one party to
another it will be very difficult for the collecting society to determine
whether a commercial resale after the commencement of the scheme
will incur the royalty.

If all commercial resales were subject to the royalty after the
commencement of the scheme then this difficulty would not arise.

o Ol B~ W DN

Arts Law Centre of Australia, Submission No. 35, p. 10.
Arts Law Centre of Australia, Submission No. 35, p. 10.
Viscopy, Submission No. 36, p. 13.
R Dearn and M Rimmer, Submission No. 31, pp. 75, 76.
Viscopy, Submission No. 36, p. 13.
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2.10

211

212

The Australian Commercial Galleries Association (ACGA) believes
the exclusion of private sales from the scheme may inadvertently
assist unscrupulous practices such as ‘carpet-bagging’.’

Others are concerned about the growing influence of the Internet and
use of such sites as eBay and Red Bubble.® Some have expressed
concerns about the coverage of the scheme and the extent to which it
will involve a range of other types of commercial artwork
transactions.®

The Committee acknowledges that difficulties will arise with respect
to what resales attract a royalty under the proposed scheme. The
Committee also believes that linking only art market professionals, as
defined in clause 8, with commercial resales may inadvertently
exclude other ‘commercial resale” involving people not normally
engaged in the Australian art market. Regardless of what is to be
included under the definition of a commercial resales, the challenge
for the collecting society and others will be to adequately track these
sales. Clause 8(3)(e) may need to be clarified so as not to exclude
organisations that are generally not in the business of dealing in art
(eg second-hand furniture dealer) but, nonetheless, find themselves
selling artwork as a result of a deceased estate, bankruptcy or some
other specified event and that do not come under the current
definition of an art market professional. Similarly, ‘commercial’
resales through the Internet could avoid paying a royalty.

Threshold and sales price

213

2.14

From a practical point of view, a minimum threshold is necessary to
overcome the problem of the royalty paid being offset by the cost of
administering the scheme.

The Coalition for an Australian Resale Royalty (CARR) have
recommended that the threshold be lowered to $500. According to
CARR, the lowering of the threshold will increase the amount of
royalties for visual artists. However, from their own modelling, the
amount of revenue raised under a CARR (500) scheme compared to

Australian Commercial Galleries Association, Submission No. 8, p. 3.
B Clark, Transcript of Evidence, 6 February 2009, p. 9.
L Alway and D Hackett, Transcript of Evidence, 6 February 2009, pp. 9, 10.

11
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2.15

2.16

217

2.18

219

2.20

their CARR (1000) scheme is only marginally higher ($35.76 million
compared to $35.39 million).10

Clause 10(1)(b) allows for future adjustments to the threshold through
regulatory instrument to reflect such factors as inflation or any key
changes to the Australian art market.

Sotheby’s said the legislation is being promoted on the basis that the
artist will benefit as a result of the rising value of their artwork. In
fact, the royalty is imposed on all resales; even if the seller makes a
loss. The Italian scheme imposes the royalty on only net increase
(capital gain) in price. However, the cost of administration could rise
substantially due to the complexities of trying to assess the actual net
increase in the sales price. Some would argue that it is unfair to put an
additional impost on the seller if the sale results in a net loss.12

Most schemes, possibly for administrative ease, have opted to use the
actual resale price (whether higher or lower than the previous sale
price) on which to calculate the royalty.

The Committee also notes that the original scheme, as outlined in the
Issues Paper: Australian Resale Royalty Scheme for Visual Artists —
Framework and Parameters (Department of the Environment, Water,
Heritage and the Arts, 2008), suggested the royalty be calculated on
the sale price net of taxes.!® Clause 10(2) currently states that the sale
price for the purpose of calculating the royalty includes the GST.

According to the Explanatory Memorandum, the royalty should be
based on the sale price that most closely reflects the value of the
artwork. If this is the case then the Copyright Agency Limited, the Art
Law Centre of ACGA would argue that the sales price includes
buyer’s premiums as well because this price would best reflect the full
price paid by the buyer.1

DEWHA told the Committee that the inclusion of the GST was based
on advice from Treasury.'®

10 Viscopy, Implications of the Australian Government’s Proposed Resale Royalty Scheme,
November 2008, p. 14, http:/ / www.viscopy.com/ pdfdocuments/implicationsof
proposedresalescheme.pdf.

11 Sotheby’s, Transcript of Evidence, 6 February 2009, p. 2.

12 Sotheby’s, Transcript of Evidence, 6 February 2009, p. 2.

13 Department of the Environment, Water, Heritage and the Arts, Issues Paper: Australian
Resale Royalty Scheme for Visual Artists — Framework and Parameters, 2008, p. 1.

14 Copyright Agency Ltd, Submission No. 30, p. 6; Arts Law Centre of Australia, Submission
No. 35, p. 11; and Australian Commercial Galleries Association, Submission No. 8, p. 3.

15 DEWHA, Transcript of Evidence, 5 February 2009, p. 10.
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221

The Committee believes that the royalty rate should be calculated on
a price that is easy to identify and is understood by all parties to the
transaction. Sales price plus 10 per cent GST should fit that
description.

Treatment of existing artwork

2.22

2.23

224

2.25

2.26

Clause 11, the treatment of existing artwork, has been central to this
inquiry. Those who oppose the royalty scheme argue that if the
scheme does go ahead, the inclusion of clause 11 will allow the
Australian art market time to adjust. On the other hand, those who
favour a royalty scheme argue that the retention of clause 11 will
seriously undermine the short-to-medium benefits, if at all, to most
visual artists.

Clause 11 excludes the first resale of existing artwork from the date of
introduction of the scheme. The Explanatory Memorandum explains:

The prospective application of the right will help protect the
property rights of people who bought artwork not knowing
that a resale royalty would be payable when they resold

them.16

The Minister, the Hon Peter Garrett, AM MP re-affirmed this in his
second reading speech when he said:

Importantly the right will only apply to resales of artworks
that are acquired after the right comes into effect. This is to
ensure that purchasers of artworks are aware at the time they
make their purchase that a royalty may be payable to the
artist if they choose to resell the work. It will also allow the
art market to adapt gradually to the new right.t

In all other countries where similar schemes have been introduced,
the royalty has been payable on all resales at the date of
commencement.18

Two issues are at stake here. First, there is the issue of turnover of
artwork and, secondly, there is the issue of the constitutional question

16 Explanatory Memorandum, p. 7.

17 Minister Garrett’s second reading speech, 28 November 2008.

18 Australian Copyright Council, Artists” Resale Royalty, 9 December 2008, p. 2 and Access
Economics, Design Aspects of an Australian Resale Royalties Scheme, 7 April 2008, p. 23.
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2.27

2.28

2.29

2.30

231

underpinning the decision to exclude the first resale of existing
artwork.

If artwork was re-sold quite frequently, then the uptake of royalty
would not be an issue because the scheme would cover all resales
after only a few years. In the Access Economics report commissioned
by the Department of the Environment, Water, Heritage and the Arts
in April 2008, two, five and 10 years between resales were used to
assess the impact of the scheme on the art market.!® Naturally, the
higher the turnover of artwork the quicker the scheme will cover all
art resales.

However, Access Economics was quick to note that:

Modelling the implications of a prospectively applied Scheme
without estimates informed by a long time series of resale
data is necessarily imprecise in nature. While the assumptions
adopted here follow the typical approach to modelling
turnover in goods markets it does not necessarily follow that
these assumptions are consistent with knowledge of the
operation of art markets.?

The Arts Law Centre of Australia and Viscopy both maintain that the
average turnover of artwork is closer to 20 years. Therefore, it is likely
to be around 40 years before all artists will benefit from the resale of
their artwork.?

Indeed, CARR used auction sales data for the last 10 years to show
that under the proposed prospective scheme (current Bill) only six per
cent of artwork sold within this period had been resold by 2008.2?
Therefore, CARR concluded that under this proposed scheme it
would take far longer than 10 years before the scheme would capture
all resales of artwork.?

According to CARR, the uptake of the royalty and the benefits
flowing to artists would be very slow under the proposed prospective
scheme.

19 Access Economics, Design Aspects of an Australian Resale Royalties Scheme, 7 April 2008,
p- 23.

20 Access Economics, Design Aspects of an Australian Resale Royalties Scheme, 7 April 2008,
p- 23.

21 Arts Law Centre of Australia, Submission No. 35, p.3; and Viscopy, Submission No. 36,
pp- 5, 6.

22 CARR, ‘Resale Royalty Right for Visual Artists Bill 2008’, Briefing Paper, 22 December
2008, p. 2.

23 CARR, ‘Resale Royalty Right for Visual Artists Bill 2008’, Briefing Paper, p. 2.
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2.32

2.33

2.34

2.35

2.36

In the publication entitled, Implications of the Australian Government’s
Proposed Resale Royalty Scheme (November 2008), CARR used auction
house sales data for the 10 year period from 1 January 1998 to

31 December 2007 to assess the impact of its proposed scheme as
compared to the government’s proposed scheme.

The key difference between models rests on the inclusion of all resales
of existing artwork (CARR model) as opposed to the government’s
exclusion of the first commercial resale of existing artwork following
the introduction of the scheme.

CARR used thresholds of both $500 and $1000 compared to the
government’s proposed threshold of $1000.2

Both schemes are similar with respect to the flat rate of 5 per cent and
no cap.

According to CARR (see also Figures 2.1-2.4 below), the impact for
artists under both schemes are as follow:

m Royalties raised: CARR $35.4-35.8 million, Government $4.6 million

m Artists in receipt of royalties: CARR (500) 3176, CARR (1000) 2456,
Government 845

» Indigenous artists royalties: CARR $5.25-5.3 million, Government
$0.95 million

» Indigenous artists in receipt of royalties: CARR (500) 1076, CARR
(1000) 900, Government 389.%

24 For the purpose of this exercise the CARR scheme is referred to both as CARR (500) and
CARR (1000) which denotes the different threshold assumptions.

25 Viscopy, Submission No. 36.
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Figure 2.1 Comparison of resale royalty in $A if the resale schemes had been operating for
10 years from 1/1/1998 to 31/12/2007 using auction house sales data

Australian Artists Resale Income Over 10 Years 1998-2007

$40,000,000

$35,000,000
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Source  IMPLICATIONS OF THE AUSTRALIAN GOVERNMENT'S PROPOSED RESALE ROYALTY
SCHEME, November 2008, p. 8.



MATTERS RAISED IN RELATION TO THE BILL 17

Figure 2.2 Comparison of the number of individual artists who would have received resale
income if the resale schemes had been operating for 10 years from 1/1/1998 to 31/12/2007 using
auction house sales data

Individual Artists Receiving Resale Income Over 10 Years 1998-2007
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Source  IMPLICATIONS OF THE AUSTRALIAN GOVERNMENT'S PROPOSED RESALE ROYALTY
SCHEME, November 2008, p. 9.
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Figure 2.3  Comparison of the amount of resale income received by Indigenous artists if the
resale schemes had been operating for 10 years from 1/1/1998 to 31/12/2007 using auction house
sales data

Indigenous Artists Resale Income Over 10 Years 1998-2007
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SCHEME, November 2008, p. 11.
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Figure 2.4  Comparison of the number of individual Indigenous artists who would have
received resale income if the resale schemes had been operating for 10 years from 1/1/1998 to
31/12/2007 using auction house sales data
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237  The CARR proposed scheme would deliver more royalty, and more
artists (both Indigenous and non-Indigenous) would benefit.

2.38 In evidence to the Committee, witnesses estimated that sales through
other art market professionals were around the same level as through
the auction sales.?6 Therefore, the above figures would be
considerably higher if all commercial resales were taken into account.

239  If turnover of artwork is closer to 20 years then the exclusion of
existing artwork (clause 11) at the commencement of the scheme will
provide minimal benefits to most artists.

240  The issue therefore comes down to whether or not existing artwork
comes within the definition of acquisition of property on just terms
within s.51(xxxi) of the Constitution or whether the scheme simply
creates a fresh right or further particular rights or liabilities with
respect to the artist’s existing copyright.

241  Many artists, as evidenced by the large number of proforma
submissions and the reported 2,000 plus signatories to a petition to
the Minister, stated their unhappiness that existing artwork will be
excluded at the commencement of the scheme. They believe that this
exclusion will deny the current generation of artists receiving
significant royalties.?’

242 Sotheby’s and Deutscher and Hackett have both stated that in the
event of the Bill proceeding, they vigorously support the retention of
clause 11 because it will ‘provide certainty to the market” and help the
art market adjust to the new regime.?

243  John Walker, a local artist, opposes the scheme but would support the
retention of clause 11:

As a mid career artist, I have no right and certainly don’t
deserve a royalty on resales of the hundreds of artworks I have
sold at good prices to buyers years ago; buyers who were
innocent of knowledge of a future royalty. These buyers gave
me bread and wine for my journey. I am grateful for the help
and support they gave me.?

26 DEWHA, Transcript of Evidence, 5 February 2009, p. 17; Deutscher and Hackett, Transcript
of Evidence, 6 February 2009, p. 9.

27 D Bowen, Submission No. 2; S Smart, Submission No. 3; P Drysdale, Submission No. 4; and R
Piggott, Submission No. 5.

28 Sotheby’s Australia, Submission No. 24, p.4; Sotheby’s, Transcript of Evidence, 6 February
2009, p.2; Deutscher and Hackett, Submission No. 17, pp. 13, 14.

29 JR Walker, Submission No. 1, p. 1.
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244

245

2.46

247

248

The Bill as drafted is based on legal advice that artwork comes within
the purview of acquisition of property on just terms within s.51(xxxi)
of the Constitution.

Mr Tucker, Deputy Secretary, Department of the Environment, Water,
Heritage and the Arts (DEWHA), said:

...there was no intention to arrive at the conclusion we were
after; it was the advice that the government received, and, in
terms of the risk on potential constitutional issues, it decided
to take the course of action it has taken.3

I think it would be unusual for a government and a
parliament to, where there has been advice from the Solicitor-
General about constitutional validity, introduce a bill that
they thought may not be constitutionally valid.®

The droit de suite concept which underpins every resale royalty
scheme assumes that the relationship between the artist and his/her

artwork is ongoing and continues even after the artwork has been
sold.

The Arts Law Centre of Australia has provided a memorandum of
advice by Mr Robertson SC of the NSW Bar (see Appendix D) which
puts forward a contrary view that the proposed scheme does not
involve an acquisition of property within s.51(xxxi) of the
Constitution. Rather, all the resale royalty scheme would do is to
create a fresh right or further particular rights or liabilities with
respect to the artist’s copyright which is already in existence.3?

This view is also supported by Mr Dearn and Dr Rimmer, who stated
in evidence that:

...We are of the view that the preferable position is that the
legislation is supported by the intellectual property power
and that there would not necessarily be a problem in terms of
acquisition of property on just terms.

...governments can always seek to put in place compensation
provisions to deal with the chance that the other view will
prevail to satisfy the requirement in terms of just terms, and

30 DEWHA, Transcript of Evidence, 5 February 2009, p. 3.
31 DEWHA, Transcript of Evidence, 5 February 2009, p. 15.
32 Arts Law Centre of Australia, Memorandum of Advice, para 29.
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249

2.50

2.51

2.52

clearly that was demonstrated in the northern territory

intervention case.33

Indeed, the compensation option has been exercised in other
legislation, including the Copyright Act.® The Arts Law Centre of
Australia and the National Association for the Visual Artists Ltd.
(NAVA) also support this position:3®

In some legislation, the compensation is payable by the
government. However, alternatively, another model is
evident in section 116 AAA of the Copyright Act, (which
relates to amendments to the Copyright Act 2005 where
performers were granted a share in copyright in existing
sound recordings), the compensation payable by a performer
rather than by the government.*

The advice of Mr Robertson SC and the evidence of Mr Dearn and

Dr Rimmer have drawn the Committee’s attention to four recent cases
in which the High Court has ruled on whether or not a particular
event involves the acquisition of property on other than just terms:

m Grain Pool of Western Australia v Commonwealth (2000) 202 CLR 479
m Nintendo Co Ltd v Centronics Systems Pty Ltd (1994) 181 CLR 134

m Australian Tape Manufacturers Association Ltd v Commonwealth (1993)
176 CLR 480

» Wurridjal v Commonwealth (2009) HCA 2 (2 February 2009)

The first two judgments would seem to support the conclusion that a
resale royalty scheme would not be interpreted as an acquisition of
property on unjust terms. In other words, the removal of clause 11
would not render the scheme unconstitutional.

In the Blank Tape Case, the majority judgment concluded that if the
‘royalty” had been levied on vendors of blank tapes this would have
amounted to an unconstitutional acquisition of property on other than
just terms. However, the majority held the Act to be invalid because
their Honours concluded that the levy was in fact a tax and hence did
not comply with s.55 of the Constitution. In the minority, Justices
Dawson and Toohey, in a strong dissent, found that the blank tape

33 R Dearn and M Rimmer, Transcript of Evidence, 6 February 2009, p. 39.

34 R Dearn and M Rimmer, Submission No. 31, p. 74.

35 Arts Law Centre of Australia, Submission No. 35, p. 6; and NAVA, Submission No. 28, p. 2.
36 NAVA, Submission No. 28, p. 2.
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2.53

levy did not constitute an “acquisition of property” within the
meaning of s.51(xxxi) of the Constitution.

In Nintendo v Centronics, Mason CJ, Brennan, Deane, Toohey, Gaudron
and McHugh ]J said:

That the operation of s.51(xxxi) to confine the content of other
grants of legislative power, being indirect through a rule of
construction, is subject to a contrary intention either
expressed or made manifest in those other grants. In
particular, some of the other grants of legislative power,
clearly encompass the making of laws providing for the
acquisition of property unaccompanied by any quid pro quo
of just terms. Where that is so, the other grant of legislative
power manifests a contrary intention which precludes the
abstraction from it of the legislative power to make such a

law .3

...It is of the nature of such laws that they confer such rights
on authors, inventors, and designers, other originators and
assignees and that they conversely limit and detract from
proprietary rights which would otherwise be enjoyed by the
owners of affected property. Inevitably, such laws may, at
their commencement, impact upon existing proprietary
rights. To the extent that such laws involve an acquisition of
property from those adversely affected by the intellectual
property rights which they create or confer, the grant of
legislative power contained in s.51(xviii) manifests a contrary
intention which precludes the operation of s.51(xxxi).

The cases also establish that a law which is not directed
towards the acquisition of property as such but which is
concerned with the adjustment of the competing rights,
claims or obligations of persons in a particular relationship or
area of activity is unlikely to be susceptible of legitimate
characterization as a law with respect to the acquisition of
property for the purposes of s.51 of the Constitution. The Act
is a law of that nature. It cannot properly either in whole or in
part, be characterized as a law with respect to the acquisition
of property for the purposes of that section.

37 Quoted with approval by French CJ (at [91]), Crennan ] (at [360]) in Wurridjal v
Commonwealth.
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...Consequently, it is beyond the reach of s.51(xxxi)’s
guarantee of just terms.

2.54 Mr Dearn and Dr Rimmer, in evidence to the Committee, also
conclude that:

[We] have deliberated about the matter and we think the
preferable view would be that the right of resale legislation is
much more similar to the circuit layouts case[ Nintendo], in
the sense of it is another sui generis [one of a kind] piece of
legislation that is being created.*

255  The NT Intervention Case considered whether the Commonwealth
intervention laws involving a grant of lease over the Maningrida land
constituted an acquisition of Land Trust property that was not on just
terms within the meaning of s.51(xxxi) of the Constitution. The
majority held that the creation of the statutory lease constituted an
acquisition of property but did not breach the Constitution, due to the
compensation provisions in the Northern Territory National Emergency
Response Act.® All of the judgments consider the question of
acquisition of property on other than just terms.

256  Inparticular it is worth noting the judgment of French CJ, where (at
[91]) his Honour said:

A law which is not directed to the acquisition of property as
such, but which is concerned with the adjustment of
competing rights, claims or obligations of persons in a
particular relationship or area of activity, is unlikely to be
susceptible of legitimate characterisation as a law with
respect to the acquisition of property for the purposes of
s.51(xxxi). Such a law would therefore be beyond the reach of
the just terms guarantee.*

2,57  Several of the judgments in the NT Intervention Case also consider
the use of ‘fail-safe” measures similar to s.21 of the Historic Shipwrecks
Act 1976 or s.4AB of the Customs Act 1901.

2.58  The significance of this very recent decision of the High Court is that
it may clarify this difficult area of the law and warrant the seeking of
turther advice which takes the High Court decision into account.

38 Nintendo Co Ltd v Centronics Systems Pty Ltd (1994) 181 CLR 134, pp. 160, 161.
39 R Dearn and M Rimmer, Transcript of Evidence, 5 February 2009, p. 39.

40 High Court of Australia, Press Release, 2 February 2009, p. 2.

41  Waurridjal v Commonwealth (2009) HCA 2 (2 February 2009), para 92
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2.59  Given the significance of clause 11 on the impact of the scheme and
the benefits to artists from the commencement date, and also in view
of the most recent High Court judgment, the Committee would ask
the Minister to seek further legal advice with respect to whether the
scheme would be unconstitutional if clause 11 was omitted and
whether a ‘compensation” or ‘fail-safe’ clause could be inserted in the
legislation, to cover the possibility of a future legal challenge in
relation to the acquisition of property on other than just terms.

260  The Committee would also suggest that, if after having obtained
further legal advice the government was still of the opinion that the
scheme would be unconstitutional should clause 11 be omitted, the
reasoning for that decision should be explained in any revised
Explanatory Memorandum and by the Minister at the resumption of
the second reading debate on the Bill.

Reciprocity

2.61 The Minister, in his second reading speech, said:

Because the right is recognised in the Berne convention for
the protection of Literary and Artistic Works, it will be
possible for Australia to establish arrangements with other
countries which acknowledge the right to a royalty for
Australian artists whose work is sold in those countries.*

2.62  The International Confederation of Societies of Authors and
Composers (CISAC) claims that, because of the prospective nature of
the proposed scheme that will result in a limited application in the
early years of the scheme, other countries may not enter into a
reciprocal arrangement with Australia:

...It is not difficult to envisage a view being formed of the
effect of clause 11 of the Bill not in reality providing such
protection, with the consequent effect of disentitling
Australian artists to the proceeds of schemes in place in
Europe.®®

42  Minister’s second reading speech, 28 November 2008.
43 CISAC, Submission No. 27, p. 3.
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2.63

2.64

2.65

It is not clear cut what view would be taken, as the Berne Convention
is open to interpretation and it will depend also on the willingness of
countries to enter into a reciprocal arrangement.

However, in evidence to the Committee, Mr Cottle, CISAC, and

Ms Cave, Viscopy, said there was a very high risk that the proposed
Australian scheme would not be viewed as a ‘fully functioning
scheme” according to the European Commission’s interpretation
within Schedule 2 of its reciprocity instrument dealing with non-
European nationals.* At present, clauses 11 and 23, dealing with
treatment of existing artwork and the right to opt out of the scheme,
are at odds with EU schemes.

DEWHA advised the Committee that its advice indicated that the
details of the Australian proposed scheme would not be delved into
by other countries and, whilst acknowledging that the various
schemes all have pluses and minuses, the risk of non-reciprocity
would be low.#

Treatment of Indigenous artwork

2.66

Many people have commented in recent years on the high prices
being fetched for Indigenous artwork which have benefited the
buyers and art dealers while the creators of this artwork and their
communities are still living in third world conditions:*6

The sale of the late Clifford Possum Tjapaltjarri’s painting for
$2.4 million highlights the obscenity of the art market.
Possum received only $1200 for the picture in 1977, and
neither he nor his family will get a cent from the sale

...it is manifestly unfair that the very people — the artists —
without whose talent and effort works of art would never
even exist should be excluded from benefiting from the
enormous profits being made in the secondary art market.
The remedy for this injustice is a resale royalty scheme?’

44 Viscopy and CISAC, Transcript of Evidence, 6 February 2009, pp. 15, 19.
45 DEWHA, Transcript of Evidence, 5 February 2009, pp. 18, 19.
46 R Dearn and M Rimmer, Submission No. 31, p. 105.

47 R Dearn and M Rimmer, Submission No. 31, p. 108 (D Richardson, letter to the Adelaide
Advertiser, 26 July 2007).
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2.68

2.69

2.70
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Many argue that in order to ensure the benefits are spread as widely
as possible across the Indigenous arts community the removal of
clause 11 and the lowering of the threshold to $500 would greatly
assist.*8

Indigenous people represent only 2.6 per cent of the Australian
population but in 2007, art sales by Australian artists revealed that
24 per cent of these artists were Indigenous.

Under the existing proposal, Indigenous artwork may be
unintentionally treated differently from other artwork. A number of
small Indigenous arts centres pay artists up front for their artwork
and hence the next resale from the centre will trigger the royalty
payment. When this occurs, small art centres may revise the initial
payment to the artist simply because the “second’ resale could only be
a matter of weeks away after the ‘primary’ sale and these centres will
have to pay the royalty.50

Notwithstanding the possible early payment of a resale royalty, the
Indigenous artist may be worse off depending on whether they
received a lower price initially for their artwork, how much the art
centre resells the piece for and the administrative charge claimed by
the collecting society.

DEWHA told the Committee that it believed that these arrangements,
whereby small Indigenous art centres buy directly from the artists,
involve purchases of artwork priced less than $1000 and hence would
not be eligible for a royalty payment on the next resale.5t DEWHA
told the Committee that the bulk of art centres operate on a
consignment basis. Therefore, the royalty payment would not be
imposed on the first sale from these centres.>

This unintended consequence could be overcome by introducing a
special ‘resale exemption” which excludes resales of artwork that
occur within a specified period after the ‘primary’ sale under certain
conditions. According to the UK Resale Right Regulation 2006:

...where the seller previously acquired the work directly from
the artist less than three years before the sale, and the sale
price does not exceed €10,000; in other words, the regulations

48 A French, Submission No. 39, p. 3 and Supplementary Submission No. 39a, p. 1.
49  Arts Law Centre of Australia, Submission No. 35, p. 8.

50 Australian Commercial Galleries Association, Submission No. 8, p. 2.

51 DEWHA, Transcript of Evidence, 5 February 2009, p. 11.

52 DEWHA, Transcript of Evidence, 5 February 2009, p. 12.
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2.73

2.74

2.75

2.76

2.77

apply only to sales made three or more years after the artist’s
first studio sale or transfer of ownership, and to all sales
exceeding €10,000 even if they are made within the first three
years after the artist’s first studio sale or transfer of
ownership.%

ACGA supports such a special resale exemption clause where small
art galleries pay Indigenous artists up front for their paintings.>*

Under normal sales conditions, art centres/commercial galleries sell
artwork on commission and the artist will receive no payment until
such time as the “primary’ sale has been concluded. Under this
scenario, the art centre would have little incentive to discount the
price because no royalty payment would be made on this sale.

Another potential difficulty relating to Indigenous artwork is that
many Indigenous artists give different paintings the same name and
therefore it may be very difficult to ascertain which painting, if any, is
eligible for a royalty payment under the proposed scheme.% If all
resales were included in the proposed scheme this difficulty would
not arise.

Identification of artwork for the purpose of receiving a royalty may
pose some problems for artwork that has not been signed but these
issues are more likely to be resolved over time with the use of
electronic identification tags or similar.

A more critical issue surrounds the succession in title, particularly
from the point of view of Indigenous artists. Clause 15(2) covers
normal tests with respect to the rules of intestate succession.
However, according to the Arts Law Centre:

Under the intestacy laws, which vary from state to state, in
most cases the order in which estates of an Aboriginal artist is
distributed is not in accordance with Aboriginal customary
law or probable wishes of the Aboriginal person who had
passed away.%

53 See http://www.artquest.org.uk/artlaw/artists-resale-right/arr-regulations-2006.htm,
p- 4 (accessed 5 January 2009).

54 Australian Commercial Galleries Association, Submission No. 8, p. 2.
55 Arts Law Centre of Australia, Submission No. 35, p. 4.

56 Crikey website, http:/ /blogs.crikey.com.au/northern/2008/11/07 / garrets-resale-
royalty-proposal-views (accessed 24/11/2008), p. 4.



MATTERS RAISED IN RELATION TO THE BILL 29

2.78

2.79

2.80

2.81

Others have suggested the Bill should recognise the scope for
communal ownership of Indigenous artwork in the same way that
clause 12 recognises single and joint ownership of artwork.%

Given that the Bill proposes to extend the right for 70 years after the
death of an artist, John Oster, Executive Officer, Desart, says there is a
lot at stake with respect to the succession of an artist’s rights and
intellectual property after death:

...there isn’t a lot of understanding amongst artists about the
need for wills, what they involve at whitefella law and there
are a whole lot of perceptions about who owns the painting,
who owns the cultural values behind the painting or work of
art and therefore who should be the beneficiary for that.%

The Arts Law Council of Australia has been doing a lot of work in
recent years with Indigenous artists in the Kimberley and Northern
Territory to assist them with the preparation of wills and provision of
other educational services:

Since Arts Law’s specialised Indigenous service, Artists in
Black, commenced in 2004, Arts Law has provided direct
legal services to 1,097 Indigenous artists and arts
organisations throughout Australia, represented clients
through casework services either directly or in partnership
with private law firms in 50 matters and has run educational
workshops, seminars and forums attended by 3,085
indigenous people.

...Arts Law has drafted over 300 wills for Indigenous artists.
For a large number of these, the artists expressed their desire
to share their estate widely, for example, it was common for
artists to have long lists of beneficiaries and to wish to share
their estate with their siblings, children, grandchildren,
nephews and nieces and children adopted under customary

law .5
A ‘community body’, as contained in clause 3, is defined as:

...a body (whether incorporated or unincorporated)
established by a community for the purpose of supporting or
promoting the welfare or cultural values of the community.

57 R Dearn and M Rimmer, Submission No. 31, p. 113.

58 Crikey website, http:/ /blogs.crikey.com.au/northern/2008/11/07 / garrets-resale-
royalty-proposal-views (accessed 24/11/2008), p. 4.

59  Arts Law Centre of Australia, Submission No. 35, pp. 7, 9.
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2.82  This would enable Indigenous artists to spread their estate widely
and according to Aboriginal customary law, but this could only be
achieved if a will has been made to that effect or the intestate laws
recognised this broad principle concerning communal sharing of
estates.

Royalty rate

2.83  The flat rate of five per cent has been widely supported by those in
favour of the scheme. It simplifies the scheme and would not involve
complicated calculations as experienced in the current EC sliding
scale scheme.

2.84  Inthe event that the Bill proceeds, Sotheby’s requested that the rate be
set at three per cent and there be a cap of $12,500.5

2.85  The Australian Commercial Galleries Association requested that the
rate be a sliding scale similar to the EU scheme.5!

Who pays and will it impact on the primary art
market?

2.86  While the government believes that the scheme will have minimal
impact on the Australian art market, any new impost in a market is
likely to cause some behavioural changes between those directly
involved in that market.

2.87  Clause 20 states that the seller, agents and buyers are jointly and
severally liable to pay the royalty on the commercial resale of an
artwork. However, depending on the supply and demand conditions,
the actual costs may be borne by one particular party:

In the long term, the actual burden or incidence depends
upon the difference between the elasticity (or price
responsiveness) of demand of purchasers in the secondary art
market, and the elasticity of supply of artists in the primary
market. Depending on the relevant elasticities, the economic
incidence may be passed “back’ to the artist (reflected in a

60 Sotheby’s Australia, Submission No. 24, p. 4.
61 Australian Commercial Galleries Association, Submission No. 8, p. 5.
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2.89
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lower price and/or quantity of art in the primary market) or
‘forward’ to the purchaser (reflected in a higher price and/or
lower quantity in the secondary market).5

Viscopy, in evidence to the Committee stated that:

The common approach taken by most member states [EU] is
to provide for joint and several liability, as proposed under
the draft bill. This is very sensible approach because, in
practice, the managing agent can collect the royalties directly
from the dealers and auctioneers rather than try to collect
from private individuals. Dealers and auctioneers are then
free to decide whether they wish to pass the cost of the
royalty on to either of their customers - the seller and/or
buyer. In the vast majority of case - well over 90 per cent -
the cost is passed on to the buyer.®

...That works very well in practice.

The proposed resale royalty scheme is similar to other operating
schemes in that the liability to pay the royalty is ‘joint and several
liability on the seller, the agent of the seller and the buyer’. The Arts
Law Centre of Australia believes that the UK experience suggested
that the buyer was more likely to pay the royalty. Therefore, if this
was repeated in Australia, clause 11 would have minimal impact.5

DEWHA, in its submission, commented that the liability to pay
provision is consistent with the EU Directive:

As the seller is always one of the liable parties, this model is
also consistent with the EU Directive, which argues that the
seller should bear the burden of responsibility as they earn
the greatest financial benefit from the resale. The EU directive
does, however, allow member states to choose how to impose
liability.%

This approach appears to assume a rising market but that may not
always be the case. Further, if DEWHA has modelled the Bill on the
EU Directive then there may be scope for the government to impose
liability on the seller and thus avoid the need to have clause 11 (see
Appendix D).

62 Access Economics, Evaluating the Impact of an Australian Resale Royalty on Eligible Visual
Artists (report for Viscopy), October 2004, p. 10.

63 Viscopy, Transcript of Evidence, 6 February 2009, p. 19.
64 Arts Law Centre of Australia, Submission No. 35, p. 5.

65

DEWHA, Submission No. 34, p. 11.
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292 The Committee did not receive any hard empirical data that may have
shed some light on the type of behaviour of buyers and sellers in the
Australian art market. The Myer Report similarly concluded that:

On balance, it can probably be concluded that, ‘given the state
of the empirical evidence in hand, intelligent, well meaning
persons, equally well informed about economic theory, may
well disagree about the efficiency of the artists” resale
rights’.6

293  Myer looked at the wealth distribution and impact effects of a royalty
scheme on the Australian art market. He concluded:

Nevertheless, the fact that the majority of resale royalties
would be distributed to more successful artists, or their heirs,
does not undermine the stated object of resale royalties in the
Australian context: to allow creators to benefit economically
from the appreciation of their works of art.5”

294  The Myer report went on to say that the impact of a resale royalty on
the market is difficult to predict due to lack of data. However:

...the Inquiry finds that the measure (royalty) will not
necessarily have a detrimental effect upon the Australian
market for contemporary visual art and craft.s

295  Inits submission, Viscopy cited a report by the Design and Artists
Copyright Society (DACS) in the UK which commented that:

The notion that the Resale Right has an impact on the price of
art simply does not stand up to scrutiny when the behaviour
and attitude of art buyers is examined. Our evidence shows
that art is relatively price-inelastic; it can be more desirable
the more expensive it becomes and it is acknowledged as a
reliable, low risk and high performing investment.®

296  Another report found that:

The UK Government bitterly fought the introduction of the
droit de suite scheme, arguing that the levy would cost up to

66 Myer Report, p. 162.
67 Myer Report, p. 163.
68 Myer Report, p. 165.
69 Viscopy, Submission No. 36, p.12.
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2.98

2.99

5000 industry jobs and would divert trade to the US and
Switzerland to avoid it.”

Of course, this did not occur because the global economy was
booming and the UK art market grew strongly. The UK scheme was
to extend this right to deceased artists by 2010 (70 years). However,
the UK Government wrote to the European Commission in late 2008
indicating that, due to changed economic circumstances, they would
invoke Article 8(3) of the EU Directive and delay the extending of the
scheme to deceased artists until 2012.

An independent study of the impact of the Artists Resale Right (ARR)
scheme on the UK market concluded:

Since the introduction of the ARR in the UK there has been an
unprecedented boom in the global market for contemporary
art. This has enabled the UK to maintain its competitive
position until now, in spite of the levy, although the US
contemporary art market has fared even better. The extension
of the royalty to the work of deceased artists will greatly
increase the risk that the UK will be bypassed in the valuable
market for 20t century art. It should be noted that the UK’s
main rivals in the global art market have not so far
introduced ARR, so the risk that sales will be diverted away
from the UK will increase, particularly if the unusually strong

market were to weaken.™

Anecdotal evidence would suggest that when an economy is booming
art prices will also rise and that people will not be overly worried
about the price for a particular work of art (price inelastic). It is at
times like this that many people will have a great deal more
discretionary income from which to purchase various forms of
artwork. However, when the economy is slowing people are more
likely to have less discretionary income and price may become more
of an issue with respect to the purchase of artwork (price elastic). A
case could also be made that people may re-evaluate their investment
portfolios when there is an economic downturn and this may result in
artwork becoming a more desirable asset compared to shares or

property.

70 P Lewis, The Resale Royalty and Australian Visual Artists: Painting the Full Picture, 2003,
p- 10.

71 T Froschauer, The Impact of Artists Resale Rights on the Art Market in the United Kingdom,
January 2009, p. 5.
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2.100

Without further empirical data, it is difficult for the Committee to say
whether artwork is price elastic or inelastic, whether the buyer or
seller will end up paying the royalty or whether the cost of royalty
scheme is likely to be borne by artists in the primary market.

Who benefits?

2.101

2.102

2.103

2.104

A number of people have claimed that the scheme will only benefit
the very successful artists and their estates.”? Also it is claimed that
the scheme is a bit of a lottery in that the bigger winners will be artists
whose artwork is turned over at a faster rate.”

It has also been suggested that for many artists their artwork is
unlikely to be resold and hence they would never benefit from either
a retrospective or prospective scheme.

Viscopy, in their evaluation of the proposed scheme, claim that if the
scheme had applied to sales from 1998 to 2007, only 845 artists would
have benefited and shared in a total royalty payment of $4.6 million.™
However, if the royalty applied to all resales, the number of
beneficiaries would rise substantially with 2,456 artists sharing in
$35.4 million.™

The actual amount of royalty collected and the likely number of
beneficiaries will very much depend on the state of the Australian art
market. It is estimated that art sales in Australia fell from a high of
$175.6 million in 2007 to only $114.7 million in 2008.7¢ Therefore, it
will be very hard to predict what level of royalty payment is likely to
be achieved on a year to year basis and assessments of past sales will
at best only provide some indication of likely royalty payments in the
future.

72 Sotheby’s Australia, Submission No. 24, p. 3 and ] Davila, Submission No. 21, p. 3.
73 Sotheby’s Australia, Submission No. 24, p. 3.
74 Viscopy, Submission No. 36, appendix 1.

75 Viscopy, Submission No. 36, appendix 1.

76  Sotheby’s Australia, Submission No. 24, p. 2 and Deutscher and Hackett, Submission
No.17,p.7.
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Collecting society—role and responsibility

2105 The decision to opt for one collecting society is premised on the size
of the Australian art market, the objective of keeping fees as low as
possible and likely efficiency gains to be achieved by one operator:

Evidence from successful collecting societies in Europe
suggests the costs of administrating resale royalty systems
range from 9-20 per cent of revenue raised.”

2106  Access Economics in its report to DEWHA suggested an even wider
range of costs:

DCITA (2004) stated that administration costs can range from
10%to 40% in Europe (where such schemes operate), with
high administration costs rendering such schemes impractical
(as is apparently the case in Italy). McAndrew and Dallas-
Conte (2002) estimate that administrative costs vary between
10% and 30% depending on market size (economies of scale)
and the state of organisation of the collecting society.”

2107 In 2002, Viscopy, in evidence to the Myer Inquiry, stated that it could
administer a resale royalty scheme for around 10 per cent.” However,
another witness stated that if one looks at the recent history in relation
to other copyright services, a far higher amount is more likely to be
charged by the collecting society.8

2108 Evidence from auction houses have claimed that, while the scheme
provides for an adequate administration fee to be charged by the
collecting society to undertake the collection and distribution of
royalties obtained from the resale of artwork, art market professionals
will have to absorb or pass on the costs associated in complying with
the scheme:

Adding to the cost and complexity of the auction house
transactions will reduce turnover, reduce the exposure of
artists to the wider market and direct transactions of high
value work towards private, hidden deals. This will be
detrimental to the viability of the auction house and

77 Myer Report, p. 162.
78  Access Economics, Design Aspects of an Australian Resale Royalties Scheme, 7 April 2008,

p- 2.
79  Myer Report, p. 162.

80 JR Walker, Submission No. 1, p. 3.
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detrimental to artists who greatly benefit from the exposure
that auction sales provide.®

...There appears to be no calculation of the costs to the
businesses to which this will apply. These have been
described by your ‘independent advisers” as minimal. This is
incorrect. Prior to its introduction in the UK in 2006, similar
advice was that each transaction would cost businesses ‘as
little as 40p ea’. A review of the scheme conducted in 2008,
showed that the real averaged cost per transaction excluding
set up was £23 per transaction; including set up was £53 per
transaction — or approximately AUD $60 & $120. The advice
is skewed to sell the concept and is neither balanced nor

realistic.8?

2109  Auction houses and art market professionals have claimed that they
will incur costs in order to comply with the scheme. However, it is
unclear how much these costs will be and whether or not they will be
able to pass this on to the buyer or seller.®? As with any new scheme,
the costs are likely to be higher at the beginning but to fall over time
once the scheme is fully functioning and everyone becomes familiar
with their respective roles and obligations.

2110 The Arts Law Centre of Australia® and Viscopy?® are concerned that
administration costs may be high in the first few decades of the
scheme if only a few resales qualify for a royalty, but a lot of time and
effort is still expended trying to sort out what is in and what is out of
the scheme.

2111  If costs are to be kept low from the commencement of the scheme, the
Arts Law Centre believes that the government may need to contribute
millions of dollars until the scheme covers all resales.8

2112  Deutscher and Hackett claim that a virtual resale royalty already
exists in the form of the copyright fees charged by Viscopy to
reproduce artwork in catalogues that are produced prior to an auction

81 Deutscher and Hackett, Submission No. 17, p. 8.

82 Australian Antique and Art Dealers Association, Submission No. 32, p. 3 and
T Froschauer, The Impact of the Artists Resale Rights on the Art Market in the United Kingdom,
January 2008, pp. 10-11.

83 ACGA Transcript of evidence, 6 February 2009, p. 48.
84 Arts Law Centre of Australia, Submission No. 35, p. 4.
85 Viscopy, Submission No. 36, p. 9.

86 Arts Law Centre of Australia, Submission No. 35, p. 4.
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2113

2114

2115

2.116

2117

or major art sale.?’ If this charge remains then according to Deutscher
and Hackett, the introduction of a royalty scheme will in effect mean
a ‘double’ royalty.

ACGA believe that international experience has resulted in fees as
high as 20-25 per cent and this is why they prefer the scheme to be
entirely government funded so as to maximise the amount of royalty
paid to the artist.8 The Australian Copyright Council suggested a
tigure of around 15 per cent would be likely if all resales were
included but a higher figure may result under the proposed
‘prospective’ scheme.®

Another issue regarding the role of the collecting society concerns
privacy - in particular, what the collecting society must publish on
their website following a commercial resale of artwork. It is not clear
under clause 22 what level of information will be published.*® If
privacy is not maintained then some people may be reluctant to
undertake to purchase or sell their artwork commercially.

This matter would need to be clarified before the scheme commences
so as to avoid any unintended consequences.

Clause 31 deals with the issue of unclaimed royalties. ACGA believes
that there may be little incentive for the collecting society to find the
holder(s) of the resale royalty right and that this clause should be
strengthened to specify exactly what steps are to be taken to locate
such holders (eg place notices in public newspapers).9

In light of some of the concerns raised above, a review of the scheme
may be appropriate after three to five years.

Inalienability of the right

2.118

Clause 33 provides a safeguard for artists from being pressured to
giving up their right to obtain a royalty on the resale of their artwork.

87 Deutscher and Hackett, Submission No. 17, p. 9.
88 Australian Commercial Galleries Association, Submission No. 8, p. 6.

89 Australian Copyright Council, Submission No. 33, p. 10.

90 Australian Commercial Galleries Association, Submission No. 8, p. 6.

91 Australian Commercial Galleries Association, Submission No. 8, p. 6.
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2.119

2.120

2121

2122

2123

2124

2125

However, unlike musicians and authors, visual artists will be
represented by one collecting society and they will not be free to
negotiate and sell the rights to their work.®

The succession test (clause 15), allows the artist to transfer this right to
a charitable institution that works for the benefit of the community,
rather than for profit. The clear intention of the royalty right is that it
is not to be traded as a normal commodity or held by a commercial
entity. Rather the artist can pass on the resale royalty right to their
natural heirs or to not-for-profit organisations.

The Myer Report® recommended that a royalty scheme be introduced
(recommendation 5) but it did so on the proviso that the scheme
should give the artists the right to participate in or opt out of the
scheme.

Notwithstanding clause 33, which expressly states that the resale right
is absolutely inalienable, artists can exercise their right to say ‘no’ to
the collecting society to collect the resale royalty or enforce the resale
royalty right on behalf of the holder(s) of the right (clause 23 (1)).

According to Mr Walker:

This is a good solution to the riddle of a ‘right” to which you
cannot say ‘no’. It equally protects young and vulnerable
artists from being forced into a general waiving of possible
future rights and protects older artists from being forced into
automatic support of the management of the scheme.*

Clause 23(1) also appears to give artists the right to collect the royalty
themselves or come to some other arrangement with the auction
house or art market professional. A number of submissions have
commented that this is far from clear in the way the Bill is drafted:

...the draft bill does not appear to implement it in a clear and
unambiguous fashion. Because there is no such clear
provision, section 23(1) serves to raise the question about
whether the royalty could be collected directly by an artist.®

If the above is the stated intention of clause 23(1) then the Committee
would suggest that it be redrafted so as to remove any ambiguity.

92 Deutscher and Hackett, Submission No. 17, p. 11.

93 Report of the Contemporary Visual Arts and Craft Inquiry, 2002.
94 JR Walker, Submission No. 1, p. 3.

95 Viscopy, Submission No. 36, p. 9.
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2.126

2127

2.128

In evidence, DEWHA stated:

There is certainly a potential for people to opt out. Again, it is
about striking a balance. Not having an opt-out provision is
quite draconian. To force people to go down a single route is
quite draconian.

...There were certainly a number of people and particular
artists we consulted who were very keen to see an opt-out
provision. I guess the ultimate test will be how efficient the
collecting society is, because I would have thought the No.1
reason that artists would be locked out would be a very high
administrative fee. They might think they could do better by
collecting it themselves. So if you have an efficient and
effective collecting society then that would be easy and
convenient for artists.%

If artists did collect the royalty themselves, the collecting society
would still be required to publish details of commercial resales of
artwork on their website (clause 22) and monitor upcoming auction
and other sales.

The collecting society for a resale royalty is required to collect
and publicise information in relation to upcoming auctions
and sales where they believe resales will attract a royalty
payment

...These activities are required to be carried out in respect of
all resales that attract a resale royalty payment. In the event
that artists, or other resale right holders, decide they do not
want to obtain their royalty through the collecting society, the
collecting society will have borne the administrative costs of
collecting and publicising information on their behalf without
being able to recoup administrative costs. This means that
those artists or resale royalty holders who choose to have
their rights administered by the collecting society will bear
the costs which are applicable to all resale royalty holders.%

At the moment, clause 23 (1), clause 33 and clause 35 are sending
conflicting messages. The inalienable right (clause 33) seems to be
supported by all parties. However, the opt-out options (clause 23(1))
seem to be at odds with the desire to establish one collecting society
(clause 35).

96 DEWHA, Transcript of Evidence, 5 February 2009, p. 20.
97 Copyright Agency Ltd, Submission No. 30, p. 4.
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2.129

2.130

If individual artists elect to collect the royalty themselves or if they
negotiate with other art market professionals to collect it on their
behalf, the legislation, as currently drafted, is silent on the powers that
the artist or their appointed agent will have with respect to the right
to demand information and the power to collect the royalty. If they
expect the collecting society to exercise their powers to achieve a
satisfactory outcome, then it would seem unfair not to expect the
collecting society to charge a fee for this part of the service.

While DEWHA has maintained that it is a question of balance, the
Committee believes that there are too many options at present and if a
number of artists exercise their rights in a variety of ways, the scheme
could become an administrative nightmare. On the face of it, it would
appear very difficult for individual artists or their appointed agents to
collect their royalties if they do not have similar powers to the
collecting society. If lack of choice is the issue then the appointment of
more than one collecting society may be desirable. Alternatively, if the
size of the Australian art market warrants only one collecting society,
artists who elect to receive the royalty will have to use that agency.
However, artists could still retain the right to opt out of receiving the
royalty on a case by case basis or on an ongoing basis.

Penalties

2.131

2.132

As with most schemes which require the cooperation of various
individuals and agencies, penalties can be imposed for non-
compliance or supplying false information. Clauses 28 and 29 set
maximum charges for failure to comply.

If difficulties arise with interpretations regarding ‘artwork’,
‘commercial resales” and “art market professionals’ then it would not
be unreasonable to expect that penalties would be imposed until such
time as these matters are clarified.



Committee’s comments and
recommendations

3.1 The Committee believes there is general widespread support for a
resale royalty scheme for visual artists, but there are varying views
about the actual content and operation of such a scheme.

3.2 The current legislation has been drafted after many years of inquiries,
reports and consultations. Indeed, the Minister in his second reading
speech said that the decision to introduce a resale royalty right for
visual artists had been a long time coming.

3.3 The Committee believes that, subject to the following
recommendations, the Bill should proceed.

IRecommendation 1 I

3.4 In order to ensure the best possible description of what type of artwork is
likely to be included in the scheme, as outlined in the Explanatory
Memorandum, the Committee recommends that clause 7(2) of the Bill be
amended to include batik, weaving, or other forms of fine art textiles;
installations; fine art jewellery; artist’s books; carvings; and multimedia
artworks, digital and video art.
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IRecommendation 2

3.5 The Committee recommends that clause 8(3)(d) of the Bill be amended to
reflect the full range of transactions involving the ‘commercial’ resale of
artwork (eg the Internet) and to broaden the definition of art market
professional to include “art market dealer’, in lieu of ‘art dealer’ in order
to capture other commercial operators whose primary business may not
be artwork but nonetheless sell artwork from time to time.

I Recommendation 3

3.6 The Committee recommends that:

m The Minister for the Environment, Heritage and the Arts seek
further legal advice on the need to include clause 11 in the Bill
and whether a compensation (fail-safe) clause would overcome
any constitutional concerns;

m The Minister seek further legal advice on the possibility of
amending clause 20 to exclude “sellers’ from those persons who
are ‘jointly and severally liable to pay the royalty on the
commercial resale of an artwork’. If this change is acceptable,
then it may obviate the necessity to include clause 11 because
the scheme will not involve any consideration of purchase of
goods on other than just terms as specified under s.51(xxxi) of
the Constitution (noting that the EU Directive allows member
states to choose who is liable to pay the royalty); and

= In the event that clause 11 remains in the Bill, the Minister
provide a full explanation as to the reasoning behind this
decision in any revised Explanatory Memorandum and at the
resumption of the second reading debate on the Bill.

IRecommendation 4

3.7  Inthe event that Indigenous visual artists do not make a will, the
Committee recommends that clause 15(2) of the Bill be amended by
adding the following words after ‘rules of intestate succession’—add ‘and
in accordance with Aboriginal customary law’.
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I Recommendation 5

3.8  In order to acknowledge some of the broader issues in relation to
Indigenous artists and their artwork, the Committee recommends that the
principle of communal ownership of artwork be reflected in part 2,
division 2 of the Bill.

I Recommendation 6

3.9 Inorder to prevent any unintended consequences arising from the
‘secondary’ resale of Indigenous artwork, the Committee recommends
that Indigenous art centres that pay their artists up-front for their work be
exempt from the payment of the resale royalty for artwork purchased and
resold within 12 months.

IRecommendation 7

3.10 The Committee fully supports the inclusion of clause 33 (resale royalty
right absolutely inalienable). However, it is mindful of the rights of the
individual artist and whether or not they wish to participate in such a
scheme and the need to establish a viable and robust scheme. The
Committee therefore recommends that clause 23(1) be redrafted to give
artists the right to opt-out of the scheme on a case by case basis but if they
elect to receive royalties from future resales of their artwork this must
only be done through the appointed collecting society.

This will also assist the collecting society, under clause 22, from
undertaking unnecessary follow-up action following the commercial
resale of artwork and prevent a multiplicity of alternative collecting
agencies being established, causing confusion with respect to who is
responsible for publishing notice of commercial resales and related
follow-up action.

I Recommendation 8

3.11 The collecting society is required to publish the details of all commercial
resales of artwork on its website (clause 22(a)). It is also incumbent on the
holders of the resale royalty right under clause 27(1) to provide the
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collecting society with written notice regarding any likely claim. It has
been drawn to the attention of the Committee that some artists, whether it
be a lifestyle choice or simply one of economics, may not have access to a
computer.

The Committee therefore recommends that the collecting society uses its
best endeavours to locate all holders of the resale royalty right through
both electronic and other means. To achieve this, a visual artist’s
registration database should be established at the commencement of the
scheme to ensure timely distribution of information and payment of
royalties.

IRecommendation 9

3.12 Given the very tight reporting timeframe for this inquiry, the Committee
recommends that the Department of the Environment, Water, Heritage
and the Arts undertake a review of the scheme within three to five years
of the commencement date.

I Recommendation 10

3.13 In order for as many artists and their estates to benefit from the
introduction of a resale royalty scheme, the Committee recommends that
part of the funds set aside to establish the scheme be used to provide
timely and educative material to all participants, with special attention to
Indigenous artists, to help facilitate a smooth implementation of the
scheme.

Jennie George
Chair
20 February 2009
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Number Individual/Organisation
1 Mr John R Walker
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2 Mr Dean Bowen
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Supplementary to Submission No.17
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Mr John Kelly
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Mr Juan Davila
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Sotheby's Australia

Supplementary to Submission No. 24
Mr Donald Richardson

Mr Gordon Bennett
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Copyright Agency Limited

Dr Matthew Rimmer and Mr Robert Dearn
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Australian Antique and Arts Dealers Association
Australian Copyright Council
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Arts Law Centre of Australia
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39 Ms Alison May French

39a Supplementary to Submission No. 39
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n Implications of the Australian Government’s Proposed Resale
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Appendix B: Australia’s new Resale
Royalty Scheme—how will it work?

Form of A resale royalty right will be introduced through stand-alone legislation to ensure

legislation artists and art market professionals fully understand their rights and obligations.

Application Prospective application — the royalty will be applied only to resales of original
works of visual art sold through the secondary art market where the seller has
acquired the work after the legislation takes effect. It will not be restricted just to
works created after the scheme starts.

Nature The right will be inalienable and unable to be waived.

Entitlement Royalties are to be paid to artists who are Australian citizens or permanent
residents, or their heirs.

Definition of The right will cover original works of graphic or plastic art, such as a painting, a

work of art collage, a drawing, a limited edition print, a sculpture, a ceramic, an item of
glassware or a photograph. This definition reflects similar arrangements in the
EU.

Duration of It will cover works being resold during an artist’s lifetime and for 70 years after

right the artist’s death.

Liability Joint and several liability — where the seller and the other ‘relevant person’ in
the resale are jointly and severally liable to pay. The ‘relevant person’ is taken to
be, in sequence, the agent of the seller, or the agent of the buyer, or, the buyer.
This arrangement works effectively in the UK.

Definition of The scheme will include all resales involving art market professionals, public

institutions or organisations, and all resales subsequent to the first transfer of
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resale ownership, regardless of whether the first transfer was made by sale, gift or any

other means.

Rate Royalty to be calculated on a flat rate of 5%, uncapped.

Threshold The minimum resale price before a royalty is imposed will be $1000.

Administration | The scheme will be managed by a single collecting organisation, appointed by

the Australian Government following an open tender selection process.

International Works by Australian artists sold overseas may also be eligible for royalty
reciprocity payments under the multilateral copyright treaty, the Berne Convention for the
Protection of Literary and Artistic Works.

Other countries that acknowledge a resale royalty right for visual artists:

Algeria, Austria, Belgium, Bolivia, Brazil, Bulgaria, Burkina Faso, Congo, Costa Rica,
Cyprus, Czech Republic, Denmark, Ecuador, Estonia, Finland, France, Germany,
Greece, Guinea, Holy See, Hungary, Italy, Ireland, Ivory Coast, Latvia, Lithuania,
Luxembourg, Madagascar, Mali, Malta, Mongolia, Morocco, Netherlands, Paraguay,
Peru, Philippines, Poland, Portugal, Romania, Russian Federation, Senegal,
Slovakia, Slovenia, Spain, Sweden, Tunisia, Turkey, United Kingdom and Uruguay.

Prospective application

Prospective application means the new resale royalty right will apply to the resale of
all works of art acquired after the legislation comes into effect.

It does not mean the resale royalty right applies only to works created after the
legislation comes into effect. Resales of existing works of art acquired after the right
commences, including works by deceased artists, will be covered by the scheme.

This is to ensure that buyers of works of art make their purchases with the knowledge
that a royalty may be payable if they decide to re-sell works.




APPENDIX B: AUSTRALIA’S NEW RESALE ROYALTY SCHEME —HOW WILL IT WORK?

Examples of how the prospective resale royalty right will work

Deceased estate

A sculpture created in 1994 by a now-deceased artist and first purchased in 1995 sells at
auction for $800,000 in August 2009, after the resale royalty right legislation has come into
effect.

There will be no royalty payable to the artist on this sale, as it is the first transfer of ownership
of the work following the introduction of the resale royalty right.

The same sculpture is sold again through a dealer in July 2010 for $900,000. This second
sale triggers a royalty payment of $45,000 (less administration costs) which would be paid to
the heir of the deceased artist.

Inheritance

A collector who had purchased a limited edition etching in 2001 for $5,000 dies in 2010, after
the resale royalty right legislation comes into effect, and leaves the etching to her son in her
will.

In 2012, the son sells the etching at auction for $7,000. This resale triggers a royalty payment
to the artist of $350 (less administration costs), as the seller (the son) had acquired the work
following the introduction of the resale right.

Indigenous art

In July 2009, after the resale royalty right legislation has come into effect, a gallery owner
negotiates with an Indigenous art centre the outright purchase of a range of works. One
canvas is purchased for $10,000.

The gallery owner puts the work up for sale at an exhibition in December 2009, and the
canvas is purchased by an investor for $16,000.

53
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A royalty payment to the artist of $800 (less administration costs) is triggered as the gallery
owner acquired the work following the introduction of the resale right.

Source: Fact Sheet, Department of the Environment, Water, Heritage and the Arts
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Appendix C: International models

comparison

Country Rate Other features (Where
Coverage available)

Algeria 5% of resale value | Works of graphic or Not available

plastic art

Belgium 100 to 10000 FB - | Paintings, sculptures, | ® Inalienable right, extended
29, drawi d to heirs and successors of
° rawm.gs an the artist
10000 to 20000 - 3% engr:?lvmgs‘sold at *  The Ministry of Culture
public auctions collects the royalty
20000 to 50000 - 4% * Theright is granted to
. foreign authors on the basis
50000 + - 6% of reciprocity
Benin 5% per cent of Graphic and plastic
resale value works of art
» Inalienable right
Brazil 20% of the increase | Art or manuscripts, natienabie g

in price, relative to
the immediately

preceding sale

either original or
reproductions signed
by the author

*  The National Copyright
Council collects the royalty
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Burkina Faso

Not available

Graphic and plastic

works of art

Cameroon Not available Graphic and plastic
works of art sold by
dealer or public
auction
Chile 5% of any increase | Paintings, sculptures,
in the price of the drawings, sketches
work
Congo Not available Graphic and plastic
works of art sold by
dealer or public
auction
Costa Rica 5% of resale price Graphic and plastic
works of art sold by
dealer or public
auction
Denmark 5% of the resale Work of art, or
price, over a authorised copies
specified minimum | thereof
Ecuador 5% of resale price Works of art sold by
dealers or public
auction
o . , . Inalienable. Currently,
France 3% on works sold Fine art’ - drawings, inheritable for 70 years after
for more than 100 paintings, sculptures the artist's death
Francs etc Most often collected by
private collection societies
Collected by the “Bild
Germany 5% on works sold Visual arts o eoee iy e B

for more than
DM500

Kunst” society
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Greece 5% of the resale Original works of art, Inalienable right
price sold by art dealers or
public auction
Guinea 5% of resale price Graphic and plastic
works of art sold by
dealer or public
auction
. Paintings, drawings, »  The “Art Fund” collects the
Hungary 5% per cent of the reproduced pictorial royalty
purchase price graphic works, . )
sculptures, tapestries etc If the buyer is a museum,
sold publicly the royalty only applies if
the author is still alive
= Inalienable right
Iceland 10% of resale value | Original works of art . Pr;?;ir{: toetlﬁg author, the
author’s heirs, or the
“ Artists” Copyright Fund”
o =  Unclear whether the royalty
Italy A percentage of the | Paintings, sculpture, is collected.
amount by which drawings, prints and
the first public original manuscripts
resale exceeds the sold publicly
original sale
(percentage varies
between 2 and
10%)
Ivory Coast Not available Graphic and plastic

works of art sold by
dealer or public

auction

Inalienable, and inheritable

Luxembourg | 3% of resale price Visual or plastic art for 50 years after the
over a specified sold by a dealer or authors’ death
minimum public auction

Mali Not available Graphic and plastic

works of art sold by




58

dealer or public

auction
Morocco 5% of resale value | Graphic and plastic
works of art sold by
dealer or public
auction
* Ret to public fund for all
Norway 3% of all public Painting, sculpture, aliilslsgls ©pubiiciundiora
resales graphic art and
drawing, original and
signed by the artist
Peru A percentage of Painting, sculpture,
any increase in sketches and drawings
value of the work sold publicly
fixed by mutual
accord between the
parties
Philippines 5% of resale price Paintings, sculptures,
or lease and manuscripts of a
writer or composer
Portugal 6% of resale value | Original works of art
Rwanda Not available Not available
Senegal 5% of resale value | Graphic and plastic

works of art sold by
dealer or public

auction
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The party responsible for

Spain 3% of works sold Plastic art sold at the sale is obliged to inform
for more than public auction, in a the author within 2 months
300,000 pesetas commercial Inalienable, and inheritable
establishment or for 60 years after the artist’s
through a dealer or death
agent
Turkey An appropriate Artistic works and
portion of the manuscripts
increase in value,
not exceeding 10%
Tunisia Not available
The United States d t
United States | 5% of the resale Original painting, hase anr11aetion:1 El:)Sroi(;edseI;Zi to
(California price over $1000 sculpture or work in The Californian right
only) glass extends beyond California
only when the work is sold
by a Californian vendor
Uruguay 25% of the increase | All categories of
in the value of the | intellectual works
work
Source: Proposed Resale Royalty Arrangement — Discussion Paper,

Department of Communications, Information Technology and the Arts, June

2004
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UK Scheme (February 2006)

e Sliding scale rate

4% from €0 to €50 000
- 3% from €50 001 to €200 000
- 1% from €200 000 to €350 000
- 0.5% from €350 001 to €500 000
- 0.25% exceeding €500 000
e €1 000 threshold
e Right to apply only to living artists until 2012
o €12500 cap

e Reciprocity rights with artists from EC and other countries which have
similar schemes



Resale royalty comparison across six countries

Country Belgium Denmark Finland France Germany California
Size of the art 77 million 50.3 million 12.3 million 2,843 milli 485 million 5,540.1 mill
market (Euro) millio .3 millio .3 millio ,843 million millio ,540.1 million
(Total USA)
sParlzgortlon of EU 0.8 percent 0.5 percent 0.1 percent 31 percent 5 percent Not applicable
Nature and Inalienable, life + | Inalienable, life + | Inalienable, life + | Inalienable, life + | Inalienable, life + | Inalienable, life +
duration of resale ’ ’ ’ ’ ’ ’
royalty 70 years 70 years 70 years 70 years 70 years 20 years
Heirs All heirs Family only Family only Family only All heirs All heirs
Works of art Original Original works of | Works of fine art | Original works of | Original works of | Original
covered paintings, fine art, photos, graphic and fine art paintings,
sculpture lithographs, plastic arts sculpture,
drawings and prints, applied art drawings, glass
engravings art
Sales in scope Auction sales Dealer and Dealer and Auction sales Dealer and All public and
auction sales auction sales auction sales private sales by
Californian
residents
Base Gross price - no Price including Price less VAT Gross price - no Gross price - no Gross price
deductions auction fee minus deductions deductions
VAT
Percent 4 percent 5 percent 5 percent 3 percent 5 percent 5 percent
Minimum (Euro) | 1,240 268 252 15 51 2,181

Source

McAndrew, C. and Dallas-Conte, L. (2002), Implementing droit de suite (artist's resale right) in England, Arts Council of England p 27
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Introduction

1. In this matter I am asked to advise whether a resale royalty scheme for
visual artists may be enacted by the Commonwealth Parliament consistently
with certain provisions of the Constitution.

2. I first briefly describe what I understand the scheme to be before setting out
my views on the more particular questions I am asked. I should however say

that questions of constitutional validity frequently turn on matters of drafting
with the result that it is not possible to express final views in advance of a Bill.

Background

3. The resale royalty scheme would be based on an artist’s right to receive a
percentage of the sale price when their original artistic works are resold. I
assume this right will be created by the contemplated legislation.

4. ] am instructed that a resale royalty right is generally considered to be a
copyright-related right as it applies to copyright subject matter, artistic works,
and because it has similar objectives to copyright protection. It is noted that
the introduction of this right for visual artists would put them on a more
equal footing with other creators of copyright material, such as authors and
songwriters, whose works are distributed in multiples and who earn royalties
each time a copy of their work is sold.

5. The principal international treaty dealing with copyright, the Berne
Convention for the Protection of Literary and Artistic Works, has recognised a
resale right since the late 1970s. Implementation of the right is optional for
Berne Union Member States.

6. The Commonwealth Government has indicated in discussions, I am
instructed, that it is concerned to implement the right in such a way that it
does not offend either s. 51(xxxi) or s. 55 of the Constitution. It appears that,
because of these constitutional concerns, the Commonwealth Government is
considering limiting the application of the resale scheme to artistic works
which are first created or first sold after the legislation comes into force. My
instructors note that the effect of such a limitation would be to exclude all
artistic works currently protected by copyright or, at least, those works that
have already been sold for the first time, from the operation of the scheme.

Questions

7. The questions I am asked are as follows:
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1. Does the Commonwealth Parliament have the power to enact a resale
royalty scheme under section 51(xviii) of the Constitution being the power to
make laws for the peace, order and good government of the Commonwealth
with respect to copyrights, patents of inventions and designs, and trade
marks?

2. If the answer to the first question is no, does the Parliament have the power
to enact a resale royalty scheme under section 51(xxix) of the Constitution
being the power to make laws for the peace, order, and good government of
the Commonwealth with respect to external affairs?

3. Can a resale royalty scheme applying to all relevant artistic works protected
by copyright at the time it comes into force, and providing for joint and
several liability on the seller, the buyer and their respective agents, be enacted
in such a way that it is not characterised as either a tax within section 55 of the
Constitution or and an acquisition of property on otherwise than just terms
within section 51(xxxi) of the Constitution?

4. If the scheme were properly characterised as a tax, what are the
implications for how it is implemented?

5. If the scheme were properly characterised as an acquisition of property,
what are the implications for how it is implemented in order to fulfil the
requirement of just terms?

Question 1

8. In my view the decision of the High Court in Grain Pool of Western Australia
v. The Commonwealth (2000) 202 CLR 479 provides strong support for the
validity of legislation proposed to create a resale royalty right and to impose
consequential payment rights and obligations. The majority there said, at [41],
that it is within power, as the legislation upheld in Nintendo Co. Limited v.
Centronics Systems Pty Limited (1994) 181 CLR 134 demonstrates, to determine
that there be fresh rights in the nature of copyright, patents of inventions and
designs and trademarks. The majority also stated that the broad term
“intellectual effort” used in Nintendo embraces a variable rather than a fixed
constitutional criterion. The “origination” or “breeding” required respectively
by the Plant Variety Rights Act 1987 and the Plant Breeder’s Rights Act 1994
involved sufficient “intellectual effort” in the sense of that term in Nintendo.

9. Further support for this conclusion is to be found in the approach to the
construction of legislative powers, particularly s. 51(xviii), explained by the
majority in Grain Pool at [16]-[20].

10. The particular passage from Nintendo referred to above is Nintendo Co.
Limited v. Centronics Systems Pty Limited (1994) 181 CLR 134 at 160.
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11. I therefore answer question 1 as follows: “In my opinion, Yes”.

Question 2

12. Strictly this question does not arise but there is good reason also to rely on
the Berne Convention referred to above and thus to enliven the external
affairs power.

13. It will be recalled in Grain Pool that s. 5 of the Plant Variety Rights Act 1987
adopted a drafting technique which provided that nothing in the Act required
or permitted the grant of plant variety rights in respect of a new plant variety
unless, amongst other things, the grant was appropriate to give effect to the
obligations of Australia under the relevant Convention. That Convention was
the International Convention for the Protection of New Varieties of Plants.

14. Why, in my view, this course should be taken is that not only is there an
additional head of power available, to the extent that the Commonwealth
legislation gives effect to it, but also reliance on the Berne Convention would
support the characterisation of the right as a right in the nature of copyright.

15. The legislation could also be framed, at least in relation to the obligation to
pay amounts, as a law with respect to taxation. I understand however that
that is not an attractive course for policy reasons.

16. Other available heads of power would be the interstate and overseas trade
and commerce power, s. 51(i), and, to some extent, the corporations power, s.
51(xx). These latter powers would, however, probably provide incomplete
support for the scheme as presently contemplated.

Question 3

17. In my view it is clear that the proposed scheme does not involve an
acquisition of property within s. 51(xxxi) of the Constitution.

18. Even in the days when s. 51(xxxi) had a wider ambit than it now does, the
contrary contention was rejected in Nintendo Company Limited v. Centronics
Systems Pty Limited (above) at pages 160-161.

19. Their Honours said that it was of the nature of such laws under s. 51(xviii)
that they confer intellectual property rights on authors, inventors and
designers, other originators and assignees and that they conversely limit and
detract from the proprietary rights which would otherwise be enjoyed by the
owners of affected property. Their Honours also said that, inevitably, such
laws may, at their commencement, impact upon existing proprietary rights.
To the extent that such laws involve an acquisition of property from those
adversely affected by the intellectual property rights which they create and
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confer, the grant of legislative power contained in s. 51(xviii) manifests a
contrary intention which precludes the operation of s. 51(xxxi).

20. Implicit in the contrary argument is that, to some extent, the proposed
scheme would be retrospective. In my view this is to misunderstand the
nature of retrospective laws.

21. As explained by McHugh and Gummow JJ. in Commonwealth v. SCI
Operations (1998) 192 CLR 285 at 303, there is an important distinction
between a statute which provides that as at a past date the law shall be taken
to have been that which it was not, and the creation by statute of further
particular rights or liabilities with respect to past matters or transactions.
Their Honours referred with approval to the judgment of Jordan CJ in
Coleman v. Shell Company of Australia (1943) 45 SR (NSW) 27 at 31.

22. In my view the proposed law would not be retrospective but would do no
more than create a fresh right or “further particular rights or liabilities” with
respect to the artist’s copyright. The matter is also discussed in Pearce and
Geddes, Statutory Interpretation in Australia, 6t Ed. at para. 10.4.

23. So far as concerns s. 51(xxxi) of the Constitution I will answer the question:
“Yes, in my opinion a resale royalty scheme applying to all relevant artistic
works protected by copyright at the time it comes into force, and providing
for joint and severally liability on the seller, the buyer and their respective
agents, could be enacted in such a way that it is not characterised as a law
with respect to the acquisition of property within s. 51(xxxi).”

24. Turning to the taxation aspect of the matter, the relevant constitutional
requirement, in s. 55, is that laws imposing taxation shall deal only with the
imposition of taxation, and any provisions therein dealing with any other
matter shall be of no effect.

25. In the present case there would be, as I understand it, no objective of
raising revenue for the Government and the absence of such an objective will
be significant in deciding whether an exaction, or the imposition of a liability,
bears the character of taxation: see Gleeson CJ in Luton v. Lessels (2002) 210
CLR 333 at [13].

26. It is to be noted that Gleeson CJ considered the crucial point in Australian
Tape Manufacturers Association Limited v. The Commonwealth (1993) 176 CLR 480
to have been that the impost in that case involved raising revenue from one
group for the purpose of its application for the benefit of another group, to
compensate the second group but where that second group had no prior legal
right against the group from whom the revenue was to be raised. As 1
understand it, the proposed royalty rights scheme would create a legal right
against the group from whom the money was to be raised with the
consequence that the legislation should not bear the character of taxation.
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27. Further, as McHugh J. pointed out in Luton v. Lessels at [80], before the
decision in Australian Tape Manufacturers Association Limited it might have
been thought that no imposition could be a tax unless it formed part of the
Consolidated Revenue Fund. The majority in Australian Tape Manufacturers
Association Limited held that that consideration is no longer decisive and
declared the blank tape royalty to be a tax notwithstanding that it was to be
paid to a collecting society. But in my opinion it remains very significant that
the resale right is to be exercised through a collecting society, not by the
Commonwealth Government, with the consequence that the amounts will not
form part of the Consolidated Revenue Fund.

28. In my view, even assuming the correctness of Australian Tape
Manufacturers Association Limited, the scheme could readily be drafted so as
not to involve the imposition of taxation. As I have said the main point of
difference would be the creation of a prior legal right in the artists against the
group, being buyers and/or sellers, from whom the sums were to be raised.

29. I therefore answer this part of question 3 as follows: “Yes, in my opinion a
resale royalty scheme applying to all relevant artistic works protected by
copyright at the time it comes into force, and providing for joint and severally
liability on the seller, the buyer and their respective agents, could be enacted
in such a way that it is not characterised as a law imposing taxation within s.
55 of the Constitution.

Question 4

30. The requirements of s. 55 of the Constitution are formal. It would mean that
if formulated as a tax, the provisions imposing the obligation to pay would
have to be in a separate taxing or charging act. The probable consequence is
that those monies would be paid into the Consolidated Revenue Fund and
then an equivalent amount appropriated to the relevant purpose.

Question 5

31. As I have indicated, in my opinion the legislative scheme would not be
properly characterised as an acquisition of property.

32. If that be wrong or sufficiently doubtful, there are standard drafting
techniques available to Commonwealth Parliamentary Counsel to preserve
the validity of the legislation by providing a mechanism for the calculation of
just terms.

33. I should note that in this case however just terms would seem to largely or
completely cancel out the purpose of the legislation as those terms would
probably approximate the value of the royalty.
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Conclusion

34. I answer the questions and advise accordingly.

Chambers

30 June 2008

A.ROBERTSON S.C.
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FURTHER MEMORANDUM OF ADVICE

1. Further to my memorandum of advice dated 30 June 2008 I am asked
whether in my opinion the Resale Royalty Right for Visual Artists Bill 2008
(“the Bill”), if enacted, would be constitutionally valid if clause 11 were
omitted.

2. Clause 11 provides that for existing artworks there is no resale royalty right
on the first transfer of ownership of the artwork on or after commencement of
the legislation.

3. In my opinion, for the reasons I gave in answer to Question 3 in my
memorandum of advice of 30 June 2008, clause 11 would not be necessary to
the constitutional validity of the Bill if enacted: the omission of that clause
would not result in the law being a law with respect to the acquisition of
property on just terms from any person within the meaning of s. 51(xxxi) of
the Constitution.

Chambers A. ROBERTSON S.C.

18 December 2008
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THIRD MEMORANDUM OF ADVICE

1. I have previously provided advice to the Arts Law Centre of Australia on
this matter on 30 June 2008 and 18 December 2008.

2. I am now asked the following further questions:

1. Would my advice be affected if the liability to pay the resale royalty
were imposed on the buyer and the buyer’s agent, but not on the seller
or the seller’s agent?

2. Is my advice affected by the recent decision of the High Court in
Wurridjal v Commonwealth of Australia [2009] HCA 2.

Question 1

3. At present, clause 20 of the Resale Royalty Right for Visual Artist Bill 2008
specifies the persons who have a liability to pay the resale royalty on the
commercial resale of an artwork.

4. Clause 20 as presently drafted sets out four classes of person who are to be
jointly and severally liable to pay resale royalty, those persons being;:

(a) the seller or the sellers; and

(b) each professional agent for the seller; and

(c) if there is no such agent, each professional agent for the buyer; and

(d) if there be no such agent or agents, the buyer or the buyers.

5. In my opinion, if sub-clauses 20(a) and (b) were omitted it would be even
more difficult than it presently is to see how the scheme involves an
acquisition of property within s. 51(xxxi) of the Constitution.

6. This is because there would be no element of retrospectivity at all and the
present clause 11 would be more clearly unnecessary. A buyer in a transaction
lying entirely in the future has no present property rights in the artwork.

7.1 do not know whether those who have advised the Commonwealth on the
constitutional aspects of the Bill have considered this option. If the option
were adopted then, in my view, clause 11 could only be necessary to achieve a
particularly policy outcome rather than to ensure consistency with s. 51(xxxi)
of the Constitution.
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Question 2

8. Because the property rights and the statutory scheme under consideration
in Wurridjal are so different from the present Bill I see nothing of significance
in that aspect of the decision.

9. It does appear however that five of the justices in the majority upheld the
validity and effect of s. 60(2) of the Northern Territory National Emergency
Response Act 2007, the Historic Shipwrecks clause: see French CJ. at [104],
Gummow and Hayne JJ at [196]-[197], Heydon J. at [334], Kiefel ]. at [462]-
[466] (Crennan J. allowing the demurrer on a basis anterior to the “just terms”
provision effected by the Historic Shipwrecks clause).

10. I should add finally that nothing in Wurridjal v The Commonwealth would
seem to lend support to the view that clause 11 of the Bill is necessary in order
that the legislation will be consistent with s. 51(xxxi) of the Constitution.

Conclusion

11. T answer the questions and advise accordingly.

Chambers A. ROBERTSON S.C.

10 February 2009
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