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1. A whistleblower', for present purposes, is an individual who, in good falth, reports

corruption ar other wrongdoing fwhich, usually, has come to hisfher notice in the oourse of

ermployment or engagament) fo an appropriale authority, Depending on a State’'s domestic
taw, that appropriate authorily rmight be the emplover, a regulatory or oversight body, & law
snforoament agenoy or even, it cases of lset resort, the media,

2. Those states which are parties fo the UM Convention Against Corrugtion (UNCALD)
have an obligation fo consider whether to Introduce messures to protect such individusls
against unjustiied trealiment, such as discimination, Article 33 of UNCAC states that

‘tach State Pary shall consider Incorporating into s domestic legsl svstem
appropriate measures o provide protection against any unjustified treatment for any
person who reports in good feith and on reasonable gmmﬁ& o the competent
sulhorflies any facts conceming offences estabiished in asccordance with this
Cotwvertion”

3. The whistleblower should be distinguished from the protected witness. The former
has reported, bul may or may not become & witness before & court or other fibunal, In the
gvent that such a parson is required 1o testify, whistleblowing legislation, as generally
understood, will rnot provide g:am&ecﬁ?m against rsks or threats o the person who gives, or is
about to give, evidence. Rather it will be confined to freatment recsived, almos! inevitably
from an employer or other emplovess, as & resull of maldng a report,

4, Indeed, UNCAC specifically provides {under Articies 25 and 32 respeciively) thm
State Parfies musl oriminalise acts that obstruct jusfice, and must provide effectiv
protection for witnesses.

. The draft model legislative provisions, presenied herewith for the consideration of
Law Ministers, aims to provide a framework of protection for the person who reporis in goog
faith and with ressonable grounds, and to set out & seres of avenues for reporting,
beginning with the employer and only moving bevond thal when such reporting is
impracticable. Therefore, by thelr vary nature, these provisions seek 1o encourage the



gmployer fo take aclion in response to a report and expect the employee, ordinarily, 1o make
& report without hiding his or her identity from the employer.

8. The provislons, as drafted, reflect work and ledgisiative drafting undertaken in 2
number of Commorwealth rlsdictions: i particulsr, New Zesland, South Afdcs and the
United Kingdom. Rellance has alse been placed on the sxperlise of spscialist none
govermmental organisations, including the Uniled Kingdorm's ‘Public Concern at World,

7. The Lega and Constitutiona! Affsirs Division of the Commonwesith Seoretariat has
had the oppostunity of canvaessing the views of an axpertt working group oonvensd in
December 2008 for the purposss of consldering guidence on UNCAC) That group
concluded that, in #s view, the present draft provisions would assist those Commonweslih
states considering legislation in this offen difficut area.

8, The provisions were placed before Senior Oificials &t their Oclober 2007 meeting.
Further to that meeting, comments and suggsstions have been recelved from Canada,
Malevsla, Singapore, South Africa, Swadllend and the UK. The amended draft has sought,
where possible, to mflect thoss submissions. Senlor Officlals are asked 1o recommend o
Law Minislers for thelr approval,

B. Law Ministers are consequently invited o consider the draft provisions as ssl out in
the aitached Annex.
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ANNEX
WHISTLEBLOWING LEGISLATION; MODEL LEGISLATIVE PROVISIONS

Diafinitions

1. I this Acl, unless the conlexd otherwise ndicates -

{iy ‘disclosure’  for ‘pualified disclosure’t mesns any disclosurs of  information
any conguct of an emplo

who has reason 1o belleve that the information concernad shows of fends 1o show

one or more of the following:

{5} that & erimingt offence has been committed, is belng commitied or is tkely 1o
be cornmitled; ;

o that & person has falled, & falling or B llely o Bl o comply @i any leoal
obligation fo which that persorn s sublect;

() that a miscariage of justice has ooourred, is orcurring or s Bkely to ooour’,

(et} that the healih and safely of en individual has been, is belng or is likely to be
sndangerad;

e} that the environmant has been, is being or ls Bkely it be damagsd;

# urfalr discrimination this depends on whether Slale has andi-discrimingtion
logislation }

{g} that any malter referred to In paragraphs (8] 1o ) bas been, iz being or s
fikaly to be deliberatsly congagied,

s Danada sugoests adding 2 further grounds; {1} gross mismanagement
it! 2 serious breach of # code of conduct,
{iit ‘sriploves’ means —

{2} any person, excliwding an independent confractor, who works for ancther
person of for the Sisle and who reealves, or is enfiled o receive, any
remuneratisng and

{3 any other parson who in any maenrse sssisls in canying on or conducting the
business of an emplovern

(] smplover means any perscs -
X i

(& who employs or provides work for any other parson and who remunerates or
supressly o aditly underiakes o remunerate thel other parson; or

by who permids any ofber person in any manner 1o assist in the camying on or
conducting of s, het or s business, ingiuding anv person acting on behalf of
or on the authorlly of such employer.

{iv}  impropriety means sny conduct which falls within any of the categories referred to In

paragraphs {2} to (g) of the definition of disclosure rrespective of whether or 7ol -

{a) the impropdety ocours or oooured within [nsert name of State] or elsewhars;
or

* Supgestion by Malaysiz el miscsriage of jusics’ be the subject of & guidancs nots



{Ial the lew apeiving to the impropristy 3o that of [insert name of Slate] or of
antther country, o

iny e law anplying to the improoviely is that of insert name of State] or ancther
counliy;

v} Plinister means

{a) an modvidual sppointed under any enadiment by @ Minister, or
(Y a body any of whose mermbers are so appointed, and
(e} the disclosurs s made In good faith to g Minigler,

il Coccupstions] detiment. b reigtion B the woling envionment of an anplovee
means ~

{a} msﬁg subjected o any disciplinary action;

(b} being dismisesd, «mp@mwj dermoled, harsssed o intimidated,

{oh badng transferred sgalngt hig or herwil

{d} being refused transfer or promotion;

{o} helng subleciad 1o g term o sondiion of soplovment or retirerment which is
adtered (o his of her dlsadvanians;

{5y being relused o reference of balng privvided with an adverse reference, from
ts o her emplover

{o) bedng dented appointment to any employment, profession or office;

{h} being Yeeatsned with any of the actions referred o o paragraphs (8} W (g)
ghove; oF

{1 otharwise belng adverssly alfecisd in respedt of his or her emplovment,
mrofession o office, including employment opportunities and work seaurily;

Ml Corgen of stafe’ means ~

{8} arry department of stete or administration in the nationsl or provigionsl sphere
of governmeant or any municipality in the locsl sphers of governmend; or

{ ary other funclionary or Institution when —
exerising 8 power or performing a duly In teovs of the Constilolion or 2
provinoial oong 1
exarcising 8 public power or perdorming & public funclion I teovs of any
lagisiation;

fAi Cpresoribed” mesns presoribed regulaBion o subordingls legislalon (W need o be
Stste-spactiie)

fix

Eovs

‘meptecied distlosure’ msans a dsclosure matde I ~

fa a tegel adviser in accordance with section 7;

s an semployet in scoordance with section &

o a member of Cabinsl or.. (Slate speciic draftihg required herell In
acoordants with section 8

i & pereon In gocordence with section 10 or

el arvy other parson o oy In seoordance with section 11, but does not nolude
& distinsure ~
s in respect of which the employes concemed comenits an offence by

rraking that disclusure; or

made by a8 legel adviser fo whom the Infometion concerned was

disciosed in the ootirse of obleining leosl sdvice in scoordance with

saotion 7.

P



Ubjscts and applications of Act
241y The oblects of this Act are 1o

ia} protect an emploves, in the public or private sector, from being subjectad to
an onoupational detriment on account of having mads a protectad disclosure;

iy provide certain remedies In connection with any cccupational detrdment
suffered on account of having made a protected disclosure; and

{o provide procedures whereby an emploves can, in a responsible manner,
disclose information regarding Improprieties by his or her employer.

{23 This Adt applies 1o any protected disclosure made after the date on which this section
comes into operation, respective of whather or not the imprapriety concarmed has
ooourrad before or alier the said date.

{3} Ay provision In a contract of employment or other agreement between an employer
and anemploves svoldinso faras it =

{a) purponts to exclude any provision of this Adh Including an agrsement to
refrain from Institding or continuing any proceedings under this Act or sny
proceedings for breach of cordract; o

{B) purports to praciude the employes or has the effect of discouraging the
amplaves fom making 2 protected dlaclosurs.

Disclosurss qualifving for protection

3,01} In this Part, ‘disdosures qualifving for protection’ are those Talling within paragraphs

by g
{a)to (g3 of section 1L

aerim,

2} For the purposes of sub-section (1), # is immaterdsl whether the relevant failure
ooourred, ootlrs of would ocour in the State or elsewhere, and whather the law
applying 10 1t i that of the Siate or of any other country of taritory,

{(3) A disclosure of information is not a disclosurs f the person making the disclosure
carmmits an offence by making it.

{43 A disclosure of information In respect of which a daim to legal professional privilege
¢ gould be maintained in legal provesdings is not a disclosure I it is made by a person
o whom the information had been disclosed In the courss of obtaining legel advice.

18 In this Part ‘the refevant fallure’, in relation o & disclosire, means the matter aling
within paragraphs () 1o {g) of section 101

Explanatory Note

Section 3}

Section (i} sets out the irformation which is subject to protection, provided that the
particular disclosure meets the other condifions of the Act. 1t is important 1o note thet & does
not matier whather the person o whom the disclosure is made Is already sware of the
information.  This ensures that the worker does nol unwitiingly lose protection against
victimisation where the recipient of the information was already aware of the situation,

The degree of belief - the raquirement that the worker has a ‘reasonable beliel means that
the belie! need not be corrent but only that the worker held the belisf and 1t was reasonable
for him or her o do so. Accordingly, 1 can qualiy s a disclosure If the worker ressonabily



But mistakenty belleved that g speciied maipractios was ooourtdng: ses the United Kingdom
case of Daroion v University of Surmey 2002 (EAT/BRZ/01). There the Employment Appeals
Tribunst (EAT) observed that g qualifving disclosure might indude whal 8 worker had seen
o eard of what hed been reported to bim by others. It also heid that an assessment of the
factual sccuracy of the concers waould be no more than an important tool in determining
whethar the belief was ressonable. Equslly, # some malpraclice were occurring which did
aot invodve a breach of 2 legel obligetion, the disclosure would stil qualily ¥ the worker
reasonably bafieved £ was such 8 breagh, The test In the Act Is lowsr than & siraight
‘*raﬁasmame balief" that the malpractice iz ooouring - dus to the phrase “lends o show™ -
arwd the tost s more akin 1o one of ressonable suspicion,

Malpractive - for the Information fo come within the definlion of & disglosure, § matters not
whether the malpractice was past, present or prospective. Nor does it matter whether the
conoern relatsd o parlicular conduct of o 8 state of affales.

Az to the scope of several of the calegories of information, the following poinds should be
notad:

Fallure to comply with a fega;f obifigation includes a braach of any stalulory requitement
contractual obligation; commaon law obligation {sg. negligence, nuisance, defamation’; or an
administrative law requirement, Examples from Emgiuymem Tribunals (ETs) in the Uni ted
Kingdom include & breach of & duly of care owed to a resident In & care home {Chy

Carg Parlogrshing amd # breach of consumer rights (Steples v Foyal Sun Alliange), However,
= concern about & fallure 1o comply with an aceountant's professional obligation in self was
hestd rod {0 qualify (Butcher v Salvace Association). As fo govermrment and public authorities,
this sub-section would include an official’s reasonable belisf that & decision of the authority
could be overtumed following judicial review (for example because of a procedural
Impropriety). Bt is submitted # would also cover the concern of 4 public servant whit had besn
ased o sol i 4 way thet reached & provision of the Chil Senvice Code (sg. the
requirement to act with "integrity, impartiality and horesty”). {make this State specific)

Miscarriage of justice would Include metiers likely to lead fo & wrongful corvdotion, such as
reflance on unsound forensic fechinkques, a falhee to disclose evidence to the defence, or
parjury tthough this would come both under this heading and that covering orimes)

Health and safety risks apply whether they Hweaten a worker or any individual, A3 such,
this provision includes risks to palients in & hospltal, pessengers on & traln, chiidren in care,
ponsurners of electrical produsts or customers in & estaurant

Information defiberately convesied - this calegory provides thal qualifving disclosurss
include information not only about the substantive malpractice, bt information which tends
o show the deliberate concealment of information gbout the malpractice.

Bubesection (3}

Where the disclosurs of the Information is ifself 8 orime (8.g. because it would smount to a
breach of an Officlal Secrels Act or similar legisiation), & will not qualify for protection,

Where the disclosure was unauthorised and oriminal procesdings were in progress or
ardicipated, # iz sxpecied that an emplovwment tribunal or court would postpone any heating
urder this Act. If the worker was aoquilted ot tlal, he would then be able 1o Invoke protection
under this Act. Where no such procesdings are anticipated, the stardard of proof the tribunat
should apply is effectively a criminagl one.



Sub-gection {4}

This provision means that if & legal adviser cannot be compelied in court 1o give svidence
about a matter, neither he nor the stafl in his office can meke a prolected disdosure sbout it
Naturally, this doss not affect the lawver's ability to make disdlosures on the Instructions of &
worker wh 15 his oient,

Section 4: Emplovee making protectad disciosure not to be subjected o sccupational
detriment

Mo emploves may be subjected o any occupstional deidment by his or hee amployer on
aocourt, of partly on acoount, of having mads s prolected disdiosurs,

Explanatory Note

Thiz section prolects emplovess from action short of dismissal and profects other workers
{who cannot be dismissed, as they are not lechnisally emplavess) from any \zit‘fi"%’]:} m
including the termination of their contract, Protection for emplo yees gasinst dismisss ;3
provided in seclion 5,

The saction does not corder & dght of aclion sgainst any thind party who viotimised the
worker, such as fellow employess, individual managers or clients of the emplover, Howevar,
the fallure of the smployer to protect the worker againgt such action by others might Bself be
3 defriment.

Detriment

An employer subjects g worker 0 & detriment not only i he d@ots 1o the worker's detriment
{for example, offering less work o s casual worker, Almond v Alphabet Children's Services;
disciptining the whistleblower, Kay v Northumberland Healthcare NHS Trust threatening to
destroy the whistisblower, Bhatis v Stedite Indusiries; re-advertising of the whistledlower's
job, Brown v Welsh Refuges Councll withdrawing the promise of & permanent post,
Bhadresa v SRA or disclosing the whistieblower's identity contrary 1o assurances, Carroll v
Grt. Manchester County Fire Service) but also if he causes him detriment by defiberately

falling to act. Examples of the latter have included falling lo investigate a concern (see AV B B
& G and Boughton v National Tyres: and failing to inform the whistieblower of the progress of
the irwvestigation (Knight v LB Harow),

Tribunals have held the following did net, on thelr facts, amount 0 a detiimant. moving the
whistleblowsr to an open plen office, Chattenton v Sunderisnd CC; the continuation of bad
relations with & manager, Allson v Sefion MBC: or the demotion and transfer of the manager
complained about, Chubh v Care First Parinership.

Detdment, ¥ is submitled, aiscr includes the thesat of & deldment. As the Government
spokesman (Hansard HL, § June 1988, ool 834) said "An amploves who has made &
disclosure to his ﬁmgii}yﬁﬁ{ s:{:suid be tweslened with relocation fo g remote branch of &
company, for inslance, where promolion orospects ars poorer, Thael kod of thest s 2
detriment and aven though the worker can be assurad that the emplover could not lavlully
carry out the threat, the fear of the threal may well amount o detrimental action. Any threst
which puls & worker at 3 dissdvarisge oorsiiiulss In iteelf detrimental action™,

ol



Section & Unfalr dismissal

An emploves who is dismissed shall be regarded for the purposes of this Part a8 unfairly
disrissed i the reason {of, If more than one, the principal reason) for the dismizsal ls that
the srmpioves mads a profected disclosure,

Explanatory Nols

This provision makes the dismissal of sn employvee because or principally because he made
g protected disclosurs automatically unfair, see 5898103 Employment Rights Acl. The
affect is thal the Bbunal s ol 1 consider whather or not the emplovers actiong weare
reasonable.

Causalion If thers were 8 number of reasons Tor the dismizsal, tis sl avlomaticelly unfair if
the protectsd disclosure was the principal or core reason - sew Aspingll v MBI Vech Fomse
where the EAT adopted the causalion spproach from discrimination law and said that for the
Public mterest Disclosure Act (FIDA) o apply the protected disclosure must be “the real
raasnn, the core reason, the causa causans”

Burdan of proof. If the worker has been employed for one vesr or more, the burden of proof

rests with the emplover o show that the resgon, or princlpal reason, for the dismissel was an

atmissible reason within £.38(14b} or (2} of the Employment Rights Act. Sse, for exampls,

Fernandes v Netcom whers the ET found that the emplover's reasons were ¢ smokascresn;

Lecnard v Servicetearm where the employer gave no adequate explanstion for the digmissal;

me v Railtrack where the emplover failed to provide evidencs for its stated reason; and
a5 v Brideford Lodoe where the employer falled o attend the hearting.

Dismissal within first yesr. Where an employes has been ermployed for less than one vear,
however, he needs o esiablish the jurisdiction of the fribunal 1o hear the complaind. This
means the burden rests with the emploves o establish, on g balence of probabiities, that
the reason or principal resson %or dismissal was becsuss he o she made a m@tez;iﬁ{ﬁ
disclosurs (s8¢ Smith v, Chalrman & Coungiliors of Havie Town Councll 18781 IRLR 413) in
Brothers of Charity Services Mersevside v Eleady-Cole the EAT said that whers the 4l Bmai
rejects the emplovers slated reason for g dismissal within the first vear, If should el out
clearly its reasons and the facts relisd on. Examples from BT decislons include Azmiy Qrbis
Charitable Trust {whare the evidence conficted with the alleged poor performancs); and
Soptt v Building Maragement Bervice (where the employer had responded angrily to the
distlosure).

Several regsong Whare there Is more than one reason for the dismissal, whet metters s
what was the real reason (ses Aspingll, supra) and this wiil be g question of fact, Guidarce
can be found in the epproach of the BAT In Hossack v Kettering Boroyah Council (where the

manner It which a prolected disclosure had been made was cited as one of seversl
gxamples of conduct justifving dismizsall. See also the BT decisions in Haves v Read Socigl
Care & Bradiord MDC and Pimilott v Mersomwe,

Interesting points o causation:

o anonymily. where a concern had been raised anonymously and thers was no
svidence thal the emplover knew of the disdlosurs, the ibunal was unabie 1o m‘?ﬁ;’
that the disclosure had been the cause of the dismisssl, : Z




s sovers! whistleblowers: whare ng action had been taken against colleagues who had
blown the sams whistie more vooiferously, causation was not established, Margh v
The Holiday Place redundancy within 12 months),

Tarminaton of 8 worker's contract

Where the worker was not an emploves (o i he was an employss on a fwed term
cordract and 5187 ERA applies), and his confract was nof renewed because he made &
protectad dsclosure Kig protection s set out under 38,3 and 4, supra

§. Ramedies

{1 An aployves who has been subjacted, is sublect or may be subjected, to 8 brsach of
section 3, may —

{a} approach any court having jurisdiction for approprisls relief; or
&y pursge any ofher process gllowaed or presoribed by any law {check Slate's
lehour laws)

{2y Any emploves who hes made a profected disclosure and who reasonsbly believes
that he or she may be adversely sffected on account of having made el disclosure,
miust, &t hs or her request and i reasonably possible and practicable be Wansferrad
frorm the post or position oooupied by him or her gt the time of the disclosure o
anothar post or posifion in e same division or ancther division of his or her
smployer or, where the person making the disclosure & smployed by an organ of
state, to another organ of stale,

7. Protecied disclosure to legal adviser

Anry disclosure made ~

il to @ legal practifonsr or 1o & person whose oooupation nvolves the giving of
egal advics; and
iy with the oblect of and in the course of obtalnlng legal advice;

g & pootectsd disclosure,

Explanatory Note

This provision snables a worker to seek legal advics about a concern and to be fully
profecied in doing so. It should be noted that this is the only distlosure within the Act which
does not have to be made In good fith to be protected. This signals that somsone with a
concam who s intending to disciose ¥ solely for soms ulterior motive or leverage is safely
able fo obladn advice thet such conduct jeopardises the protection afforded under the Act.

The fawyer, in fum, cannot of his or her own voliton make a protected disclosurs of the
information: 5.3(41 Of course, he or she can make such disclosure as the clent nstructs him
o make on his behalf, Ag guch, the disclosure wil be judged as made by the client and 1 will
oty be protected it s made In accordance with the other provisions of this Act,

Whiile it is expecied that, where & union Js recogrised in & workplace, disclosures Lo trade
union officiale will be protecied under the whistleblowing procedures in 8142} the
implications of this proviglon {and olhers) for general disclosres to unlon officlals was
curslidered 2t some length in the House of Lords st the Committee and subsaquent stages.



Lord Bomie did make the point (Hansard HL § June 1998, col. 624} that a discloswre by a
wnion member for the puepose of obfaining legal advice from the union solicltor will, In any
event, be protected under this section, v

&. Protected disclosure to employer
i1 Any disclosurs made in good faith -

{al and substantially in accordance with any procedure prescoribed, or authorised
by the amplovee’s employver for reporing or otherwise remedying the impropristy
congerned; or

bl where the worker reasonably bellevas that the relevant failure relates solely
of mainly to-

{i the conduct of 2 person other than his employer, or
(i atyy other matier for which a person other than the emplover has legal
responsibility to that other employee; or

{c) fn the employer of the emploves, where therg s no procsdure as
conmtemplated b paragraphs {8) end (b},

% @ protecied disclosurs,

{23 Ary employes who, In accordance with a protedure authorised by his or her
ermplover, makes a disclosure 1o g person other than bis or her emplover, is deemed,
for the purposes of this Act, to be making the disclosure to his or her empioyer,

Sube-gection (1}

Good faith A disclosure is made In good faith if | iz made bonestly, even whers it is made
regiigently or without due care.

Where the disclosure is demonstrably made for an ulterior and undesirable purpese (e.g.
something approaching blackmalll, # is submitied i would not be made in good faith, This
approach has been taken in seversl ETs: Asle v Mushett & Toltenbarm Leaal Advice Centrs
where the disclosure made as a means o exert pressure for 3 pay rise was considered to
have been made without good faith.

Bube-gection (1i{a}

To s employer - this would, 1 is submited, include 2 disclosure to any person sanior fo tha
worker, who has been expressly or implicitly authorised by the employer as having
raragament responsibility over the worker, would ot cover a disclosure 1o & colleagus.

Subsaction [1ih}

This sub-section protects, for inslance, & nurse emploved by an agenoy who, in the care
home where she works, ralses a conosrn about malpractice, i would also protect & worker In
an auditing firm who ralses a concamowith the olfent.

Itis important 1o note that while a disclosure under sub-gection 1(b) is protected; (2} it does

not amount to raising the matter with the employer for the purposes of a subseguent wider
disclosure (under s11); (b} this Act doss not place any obligation on the person responsible
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to respond to the concern: and (o) 1 the worker fs victimissd for making a disclosure under
this sub-section, any clalm he may have is againgt his smployer and not against he person
oy whom he made this disclosure,

Sub-section {(2)

Where the organisation has & whistleblowing procadure which suthorises ralsing the concern
with someone other than the employer {for example authorising & disclosure to @ health and
safety rapresentetive, 8 union official, Bs parent company, & retirad non-executive director,
it lawyers or exiemal sudiiors, or ¥ & commercial reporting hotline} a disclosure to that
person will be reated as F § were g disclosure fo the emplover. See Brothers of Charlly
Services Mersevside v Eleady-Cole (EAT) where My Eleady-Cole reported misuse of drugs
and the intsrmet 2t his workplace 1o a2 confidential telephone support service {commonly
kniown as an Bmployee Assistance Progremume). This senvice was offered 1o employess of
the Brothers by an independent agenay and # was a lerm of he agresment that the agency
widd report to the Brothers any gllegation of criminal sclvity, while preserdng the
eordidentiality or anonymity of the informant. The EAT heid that such a procedure was an
authorised one within the PIDA and that "I desplte the attempts to maintaln confidentiality,
the emglover subsequently became aware which employes had been resporgible for the
matlers coming to light and that emploves was then immedislely dismissed for el reason,
we have litle dout that such 5 dismissal fwould be] contrary o section T03A™

i should be noted that he eesonablensss of the response o the concem s relevant in
determirdng whather a subsequent wider disclosure mey be protedied: .8(3)e). Whis the
Aot dosg ot reguire seplovers 1o sel up whistleblowing procedures, & worker who makes &
witder, public distiosure Iz mors el to be protacted 1 there was no such procsdure, or ha
was unaware of It oF it was not rsasonable o expect him o use I 5.9{34%.

4. Protected disclosurs 16 2 Sovernment Mindster
A disclosure made is made I socordance with this section If -
{a} the worker's eenployer i -

i an hdividusal sppoipted under any snactment by a Minister, or
1y a body any of whose mermbets are o appointed, and

by and the disclosure s made in good falll 1o a Minlslar,

Explanalory Nole

Section 8 provides that workers In government appointed bodies are protected If they reporn
thelr concerns in good faith lo the sponsoring Department rather than to thelr employer,
Legally & disclosurs to g Department is what this section refers o as & disclosure v &
Minister,

This section applies to bodies where the emplover is an individual appolrded wider statuls
by a Minister (2.9, the ulliity regulators), or whars one or more of the membars of the body
are apoointed by a Minister {sg. Hospllal Trusts, hunsls and non-departrmantal public
bodiss), Whiles no requirement is placed on the Minister to respord 1o the concam, i does
girengthen the accountabliity of Ministers for the conduct of bodies for which they are
rasponsible, s also ressonable o expect that they will ensure the matler Is Investigeied
and any melpraciice cormected,

11



As unsder section BIUMD), & disclosire wnder this soclion s not realed as one to the
smployer for the purposes of any subsequent, wider disclosure (5.11). B is also Important to
ke that if e worker ts viclimised for making a disclosure under this sub-section, any daim
he gy have 15 against iz smplover and nod agalnst the Minkster to whom he made the
disclosure,

10, Disclosure to prescribed person

1y Agusiifying distiosurs is mads In socordancs with this section if the worker —
{a) makes the disclosure I good falth to & person preseribed by order made by
the Seoretary of Siste/Minister for the purposes of the section, and

k) reasonably belleves —

i that the relevant fallure falls within any desoriplion of malters in
respect of which that person is ¢o prescribed and

(i that the information disclosed, and any aflegation contained In i, are
substantisly true.

{2) Ay order prescribing persons for the purposes of this section may specify persons or
desoriptions of persons, and shall specify descripions of matters in respect of which each
person, or persons of each deseription, s or are prescribed.

Explanatory Note

Section 10 protects a worker who makes a disclosure to a person prascribed by the
Secretary of Slate for Trade and Industry by Order {needs fo be Stafe specific), Where &
regulator has been prescribed, itis Important to note that there is no requirement that: {a) the
paticutar disclosure was regsonable; {b) the malpractice was setious; or (o) the worker
should have first raised the malter internally. Howsver, the worker must meet a higher
avidential burden than in 8.8, which protects Interna! whistleblowing - and the disclosure
must be made In good faith,

The following are sxamples of some of the key regulators that might be presoribed undsr the
Aot feeds fo be Stete specific)

Health & Safely risks:

Liittss/Bectors,

Einancisl Services:

Tax frregulanities:

Fubilie firsnce:

Company law, Trade Minlstry or similae,

O R e L B o

The preferential posilion this section affords fo disclosures made to prescribed regulators
over other extemal disclosures reflects the position umder the law of confidence. For
example, in in Be A Comparny (1985) SWLR 265, Mr Juslice Scatt, as he then was, said;

"It may be the case that the information proposed to be given, the allegations to be
made by the defendant 1o FIMBRA (Commentstors note: whose functionz are now
performed by the Financial Services Authority), and for that matter by the defendant
to the Inland Revenue, are allegations made out of malice and based upon fiction or
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irvention, But f $st s g0, then | ask myself what hann will be dong, FINERA may
decide that the allagations are not worth vestigating. In that case no harm will have
been done. Or FIMBRA may decids that n Investigation le nacessary. In that case, i
the sllegalions tum out to be beseless, nothing will follow from the Investigation, And
if harrn is caused by the nvestigation iself, 1t is harm inplic In the ragulatory wile of
FiaBRAY

It should be noted, however, that not all regulators are prascribed and that disclosures o
such ofher regulstors (and holdentally those fo the pofice) will need to sallsly the provigions
inss tt or 12 ¥ they ars o be prodectsd.

Ciber classes of persons caoable of being orescrdbed under this section sould nclude
certain tade urdon officials,

H it i not cear whether the matler should be ralsed Intermally or with 2 presaibed pamon,
one practical @gg}mﬁm o bear in mind will be oy the workey or his adviser o contact e
particular regulaior informally first, Thay can then check ¥t s presoribed and, withou! nBially
ideriifving the employer, stmﬁ the neluwre of the concern and explore what adlion the
reguiaior considers apormpriste. I the matier is 1o be pursued indarnadly, the worker may
wish (o polnd out st he has spoken o e reguistor without dentihing his srplovar,

Sub-section (11BH

To be protecied under this section, the worker must reasonably balleve "that the Information
disclosad, snd any afegetion in 1 gre substantially frue® Wiile this Is 2 highsr avidentisl
tepden than that required for ralsing the concem internally fundey 2.8), provided the belief
was regsonable he worker i not loge profection I hig belie? weas misiaken - seo Hold
Conney (whers the ET relacied Connex's claim that Hoiden had not el this fegl, i pard
because ¢ had falisd 1o produce svidence that the conoems were not frue and also hacsuse
it et fafled to respond when Holdes had ralsed the concarn internaliy).

11, Disclosurs In other cases
{1y & discloasure b made In acoordance with this section and s & protected disclosurs i -

() e worker makes the disciosure In good feith,

by he or she ressonably belleves el the infurmation disclosed, and any
allegation corteined in 1, are substantislly true: and

{2 he or she doss not meke the disclosurs for purposes of personsl gain
axciuding any reward payable i terms of any law;

{dd} ong o e of Be condifions referred 1o In sub-section (23 apply; and [n.b. (8}
o {8} are conjunclive)

{23 in &l the creumstances of the case, 1 s ressonable to maks e disclosurs,

5 The condiions referred o In sub-section (1 are -

{a} at the time the emploves who makes the disclosure has reason o belleve that
he or ghe will be sublected to an socupslionst detriment ¥ be or shis makes a
disclasure to his or her emplover in sconrdancs with section 1,

g inoa cass whers no persan g prescibed for the purposes of section 10 n
relation o he relevant iImpropriety, the anploves making the disclosuire has
regsor o bellove thal It iy lkely et svidence relting fo the mpropristy o8
be concealed or destroved i he or she makes the distdosurs 1o his or her
snployer

,,,..
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the employes meking the disclosure has praviously made 2 disclosure of
substantially the same Information 1o -

3 hig o7 her employer or
{6 a person referred 10 I section 10, in reapect of which no action was
takern within @ reasonable pariod after the disclosure; or

() the impropriety s of an sxceptionally serious nalure.

{3} Iy determining for the purposss of sub-saction {1¥e) whether it is reasonable for the
erployes 1o make the disclosure, consideration must be given to-

{a} the identity of the person (o whom the disclosure s mads;

{b} the sericusness of the improprety;

(e} whather the Impropristy s continuing or is kely 1o ocour in the futurs;

{d} whather the disclosure s made in breach of a duly of confidentiality of the
employer owards any other parsory;

fe} i & case falling within sub-section {(2){c), any action which the emplover or
the person or body to whom the disclosure was made, has aken, or might
ragsonably De expeciad 1o have takan, as a result of the pravious discidsure;

i i1 & casse faliing within subb-sestion (2)cHi), whether In making the disclosure
i the employer, the employee complisd with any procedures which was
authorised by the emplyysr; and

g} the public interest.

{4y Eorthe purposes of this secon s subsequent disclosure may be regarded as a
disdiosure of substantielly the same information referred fo I subesection (2¥o)
where surh subsequent diselosure sxtends to Information conceming an action faken
ar nod leker by any person as 8 resull of the previous disclosurs,

Explanatory Nols

This section sels out the clroumstances in which other disclosures, induding those 1o the
swsdia, may be protecied. Such disciosures must meet Yres tests 1o be prolected. The first
of these {8.11{1){ak i}l deals with the svidence and motlive of the whislieblowsr. The senond
(5. 11(2): sats out three preconditions, one of which must be met if the disclosure s 1o bs
sublect to arotection. Finally, v be protected the disclosure must be reasonsble in all the
clrcurmstances (811{1¥e) and (310

Sub-section (1)(a) Good faith - Ses commaent on section 8(1)a)L

Sob-gection (b}

ressonable bellef - See comment on section S{1)b)H). If the concern had been ralsed
internaily beforeband or with a prescribed regulator, the reasonableness of the workers
baliel should be assessed having regard 1o any response he had recelved from
management or the presoribed requistor,

Subegection (tic]

personal gain - This provision - that the whistieblower will not be protected if the purpose of

the disclosure was personal gain - s almed primadly & cheque book journalism, [t covers
rot only payrmetts of money, bul benefits in kind, 1 would sdso celich & situaBion whare the
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beneft did nol go di rac:fly fo the worker but to a member of his family, provided that s
prpose was personal gain

Sub-gection (1){e)

Irr all the clroumstances of the vase - In determining whether the disclosure was reasonable
i all the croumstances, the Iribunal witl have regard 1o the Testors In 2. 11(8L

Sub-zoction {2}

The presumption is that, before any wider disciosure Is profected, the concarn will have been
raized with the emplover or with o presoribed regulator. This i reflecied in thres
preconditions in this sub-section, one of which must be met f 3 public discinsure under this
section can be protected. These are that the worker reasconably befleves he will bs
victimigad; or that he reasonably believes there ig likely fo be a cover-up; of that the matter
had previously besn rafsed internally or with & prascribed regulator,

Subesection (2ia)

The first precandition is that the worker reasonably belleves ha or she will be victimised if the
matter werg raised nternally or with g ;sf%z»mbﬂd reguiator, See for example Everell v
Miysne Gare Services where the Applicant stated she had not ralsed her concem internally
because she had not thought of telling her emplovers and that, had she thought of 1L she
would have done so as they had always been approschable. The bellef must exist at the
time he makes the external disclosure, it mus! be objectively reasonabls, and it must be that

he will be victimised (note, by contras, in subs, 2(b) that the lest is reasonable belief that
there is lkely to be a cover-upl,

$

To reduce the risk that this precondition Is easily satisfied, it is suggested that neganisations
should: {a) establish, deliver and promote a whistisblowing procedure; {b) ensure that
gveryone knows viclimisation Is unscceptable; and (o) meke It clear that going to &
prescribed regulator in accepiable. Itis also suggested that oyrganisations review how they
have handied eny such matiar in the soent past, This s because & worker is more Tkely 1o
be abia io salisty this precondifion ¥ he can show, by reference 10 a pravious whistisblowing
incident, that the emplover's conduct could reasonably be seen as victimisation,

Sub-section {3)ib)

This precondition deals with circumstances where the worker reasonably believes a cover-
up of the malpractice Is likely o coour,

it can only be salisfied where there Is no appropriate regulator prescribad under 5.9
Accordingly whers there s g presoribed regulator, the Act suggests that a concern about &
coverip be raised with that regulator before any wider disclosure might be capable of
profection (see subs. 2{c), below) unless the matter is excaptionally sedous {812

For those advising workers before any disclosure is made, it is important to note that even
though reasonable fear of victimisation may justify the protection of a wider disc
reporting to a presoribed reguiator in such {:a:ws‘%ws‘sf:@g more teadlly secres i’}f@‘:@{&fkﬁ for
the client. However, where the worker has good reason o believe thal, as a result of the
unaccepiably close relationship betwsen the prescribed regulsior and the emplover, ha will

be victimised, a wider disciosure will be prolecied provided it is reasonsble in the
cirsurnsiancss,




Syb-section {2{c)

This provides that wider disclosures may be prolected where the matler has previously been
raimed internally of with a prescribed regulator,  Howsver, for such discioswres 1o be
protected the tribunal must have particular regard to the reasonablensss of the response of
the seployer or regulator (s 11{3)el) B should be noted that the disclosure does not have
o e of exactly the same information, provided it is substantially the same. In AL Medicsl
Services v Bladon the EAT - though overtumed on other grounds - urged tribunals "o agopt
g common-gensse broad approach” (o this yuestion,

Sub-section {ZcHi)

YWhers the conoern had previcusty been raised with the employer, Iny determining whether
the pariicilar disclosure should be protecied, the tibunal must have particular regand
{5 113N 1o whethar the worker had complisd with any whistleblowing procedure the
organisation had,

Sub-section (3

in deciding whether the disclosure was ressonable In sll the droumstances, the tribunal
should have particular regard o the issues set out in this sub-ssction. Where the disciosure
was of non-confidential information, 1t s submitied that tis reasonableness test should be
more resdily sstisfied,

Where the information was confidential, it may be helpful o bear In mind the way the courls
nave welighsd the same Bsue under the law of confidencs, However, while the Act does not
saguire that these are followed, B is submited thet trbunsls should not apply this
rensonablaness tegt more restriclively than the courds parmit disclosures of confidential
information. This Is because to be protected under this Act the worker must mest cetaln
ariters {good fith; some reliable evidence; and ong of the preconditions In subs, (2 above)
which do not aoply fo the decisians gt common lew. If the Yribunal s salisfied that these
criteria are met, the Adt does no more than require the tibuna! o consider whether the
disciosure was regsonable in all the clroumstances. The only expliclt reference in the Act to
any confidentiglity in the information s where the confidences of a third parly have been
breached . 11{&d).

Bub-gaction {3{a}

The range of people to whom such & disclosure might be made Is potentially vast, It could
include the police, a professionsd body, & not-prescribed regulater, 2 union official, an MP,
the refatives of a patlent st sk, & conlracling party whose righis were being Touled,
sharsholders or the mediy,

I ALM Medical Sendoss v Bladon the BAT - though ovarturmed on other grounds - acoepted
that 2 discliosurs of concems about the care of residents o the Soclal Services Inspeciorale
{which was nol prescribed under .10}, made nire days afler the matter had been ralzed
internslly, was reasonabls.

As 1o the identity of the rediplent, in Slaples v Rovel Sun Alllance an ET held # was
ssasonable o tell a customet of & breach In consumer law. As o media disclosures,
ribunels have decided three cases, sl vohdng the NHS. In Bright v Marow & Hillingdon
WNHE Trust s disclosure o the press of & concemn, that a nun who saw psychiatric patients
while wearing her habit was 2 safely dak, was held fo be urreasonable, the Applicant having
asserted that It was for her, not her emplover, 1o decide what was In the public Interes?, In
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Koy y Neethumberlend Hesbhess NHES Troet o media disclosurs was held ressonable
whiere the Applicant wrote & satinical open letter to the Prime Minister In his local press about
e shortags of beds for elderdy patients. I Mounsev v Bradiord NHS Trust twas held that it
wat regsonable for the Applicand to go on slevision to rebut aiticisms of a colleague which
she corsidersd 1o be unfain,

Cn the basis that the identity of the reciplent of the disclosure may be In contention betwaen
the parliess, we also summarise e dedisions where this issug has been congidered in the
oourts under he law of confidance. In 1884 the Court of Appesl, b Francome v Daldy |
{18841 1WLR 832, held that the Daly WMirror could not publish confidential informatio
suggested hal & ockey had been engaged n miscondutt as the public nferest would be
st gy well served by 8 disciosue o the police or the Jockey Ol This position was
explained in Spycatcher no. 2, [1887] 3WLR p 778, (per Lord Grffiths p 7841 "in certain
citurnstances the public interest may be betler served by & Umiled form of publicstion
parhaps (o the police or some Gther suthority who gan follow v g suspicion thet wiongdoing
may lurk benealh the cloak of confidence. Those authorities will be under & duty not o
ahuse the confiderdial information and 1o use it only for the purpose of thelr inquing”

A% W cases where distiosures of confidential information fo the madia wers ustified, the
following roey be noded. In Inis! S& Joes v Putterdl [MO887 108 358 & disdlomes o the Dally
Mall about price-fxing was held 1o be lawlsd by the Court of Aopeal because the public wers
being misled. Similarly In Lion Laborstores v Evens (19841 3 WLR 539 2 case sbout suspect
roadside breathalysars, the Court of Appeal held the press was a1 appropriate reciplant of
the information as I was imporlant tha! people had the Information needed o challenge
crieningl charges and it seemed thal the Home Office - which had approved the breathalyser

- was an intsrested party. I Cork v MoVicer [1985] TLR 311071885, the High Court sllowed

*ﬁ& Drally Express 1o publish gl ég&iw% of corruntion Iy the Melropolitan Polies.

Sob-gection (5

it iz submiited that a lower level of seriousness would be sxpecisd where g disclosure of
gonfidentisl inbermation was made o the police or 8 non- pfaaz,,,ﬁia@zﬁ reguiator, than if the
sarme information was distiosed o the media (ses relarence above o Bovealcher no. 20

Sub-gection {3}

This provision Impliss it is more kely o be reasonabls 7 the disciosure is about an ongolng
of future threat, This picks up & theme fom the jurisprudence on the law of sonfidence
{Weld-Blundelt v Stephens [1918] 1 KB 820; Malone v Net Police [1979] 2WLR 700, o 1§,
nitial Services v Putteri [1868] 108 a@m, fr 405, Schering Chamdosls v Falkman 11881
2WLR 848, p 889, Whers the Hrest has passed, thers needs 1o be a clear sublic interest In
any covfidentisl information being disclosed, In Sovapicher no 2 11887 3WLR p 778, Lord
Griffths (st p 84 snid suth 2 ;‘sm%:; i irgmrest might D W Dring those msponsibis 1o anoount.

Sab-gection (3{d

This provision was inserted by the Commilles In the Commans o snsure that tibunels fook
aroount of the interests of & third party about whom confidentlal information bad been
disclozed. In moving the smendment, e Minster exslained Paliamentary Debates HE,
Standing Commities D), 11 March 1995, cols, 8 7 8) that # was 10 degl with information
stbisct 1o 8 bankerclient of dostoraatient confidence. In such cases, whunals would - i s
sybredtied ~ do well {o have dose regard o the decision that would be reeched  the thind
party susd the smployer for bresch of confidence. AL Report glage In e Commons, the
Minister (Hangard MO 24 Agrll 1988, oo, 1137) staled that "t is certainly not the intention




that, whers a bank has acted diligendly, i should be liable for a breach of confidence by 2
client when a bank emploves has made a public interest discdosurs.”

Bz effect ia not that the disclosure of such Information should not be protacted, rather that it
iz material In determining the reasonabiensss of the partioulsr disclosurs. A helpful example
of this is In Wy Eqdell 119801 2 WLR 471, whars the Court of Appeal held that it was fawiul
for & consulant pevehistrist to disciose information about an in-patient (o the medical director
at the patient’s hospital, where the congUitant genuinely believed that & declsion 1o mlease
the patient was based on inadeguate information and posed a real risk of danger fo the
public. Howevar the court held that the sale of bis glory to the media would not have been
justified, nor would an article in an academic joumal unless It had concealed the patient's
itdentty,

Where the disclosure did breach s duty of confidence owed by an emplover to g third party,
in determining the regsonableness of the disclosure i will be mpottat 10 sssess the effect
of the breach on the rights of the thied pearly and, in parficular, any unjustifisble damage i
saused him (Mr Shepherd, Padismentary Debstes MO Standing Commitee D, 11 March
19948, ool 8.

Sub-section (3He)

H the emplayer has investigated the concern and teken all ressonable action in respect of #
but has Jeft the whistieblowsr in ignorance of this, this may allow the worksr fo reasonably
tstieve that no appropriate action was laken and 10 meke & further disclosure. 1 is thersfors
desirable that the whistieblower is given Tesdback on, or s mads aware of action iaken, as a
resuli of e concem and that this & provided within 2 reasonable parod of tims.

It is important 1o note thet this section also apolies whare the ooncern has been relsed with g
presoribed regulator. As this hes implications for employers, i ls suggested that the
orgenization might sensibly request or instruct the prescribed regulator o commurdcats s
frdings fo any whislleblower snd © seek confirmation that this has been done,

Turning to the implicalions for prescribed regulators, this means that they o should be
willing o corsider providing the whistieblowsr with any sopropriate feedback. I go, would
be sensible thel they advise the organizstion that they propose to do this, Insofer as the
sgorecy offences which govern parts of the work of prescnbed regulalors may inhibit the
provision of such feedback, it should be roted that most such offences permit disclosures in
be made with the consent of the person from whom the Information has been obtained Jand
hence the employer can autharise the regulator to give fesdback to the whistleblower), For
thase reasons, it s suggested thet the prascribed reguiator and the organisation should co-
operate on how © ensure that reasonable feedbeck is made known 1o the whistlebiower,

Sub-section (3B

Linder a grievance procedure 1 s for the worker 1o prove his case. Under a whistieblowing
procedurs, however, the worker ralses the matter 5o that othars may investigate i # s not
for the workst to wove the cese or o diclale what the responss showdd be from those in
charge. One of the main benefils of such g procedurs ls that It helps workers and managers
to understand that o whistieblowsr is 8 witness rather than g complainant.

it will not be enough to Introduce sich 2 protedure In & workplace if reasonable steps are
not also taken o promole I lo the workiores: see Kay v Northumberland Healthcars NHS
Trust. deally once such g procedure Is infrodused, 18 use should be monitored and its role




should be highlightad o the workdoroe [routinely depending on the size of the organisation),
for axample through team briefings, nowsistlers or posters,

Suvlb-section (4}
This means that the worker will not lose protection ¥ - In addition 1o distlosing the wrighhal

cotoarn « he cotrpnents o why he considers the Initiel response (be of e emplover or g
orascribed reguialor) was insdequale or utreasonable.

12. Blsciosure of exceptionally serlous fallure
{1y Agusitfying disciosure s mads In scoordancs with s secion -
i) the worker makes the disdlosure In good faithy,

{5} her reagonably belisves thal the formation is disclnsed, and any allegations
comaingd in 4, sre substantislly bus,

{o) he does not make the disdoswrs for purposss of personal galn,
4y e relovart Tallre 15 of a0 exceptionally serious natire, amd

{s) in all the ciroumstances of the case, § I ressonable for him 1o make the
disclosure.

{2 In determining for the purposes of subassction (1) (&) whether iz reasonable for the
worker o make stiosure, regard shall be had, i particdar, 10 the idantity of the person
o whom the disclosure is mads.

Explanatory Note

This saction provides hat olher disciosures of sxceptionslly serous malters may be
protechsd, even though tey do nol meel the conditons in the pravious section.

Subegeotion (1i{a) - $ee commant on sub-section &,
Subegoction (1)l - See Explanatory Mote on .10 and comment on subesection 10010
Subrgection {(1{c) « Bae comment o TH1Ye, suprs,

Sub-gection {{{d) - This means that, f substantisted, the concemn would be of an
axceptionally serious nature.

Subeguetions {THe) and (2)

Whan these provigions were ingerted by g Governmend amendment Parliamentary Delistes
ML, Standing Committes U, 11 March 1288), the Minkster sald "The Govarnment frmiy
helioves thatl whers exceplionally serlous matters are &t glake, worksrs should not be
deterred from raising them. I s impurtant that they should do 30, and that they should not
be put off by concerns thal & tbunal might hold that they should have dalayed thelr
disglosurs or made §in some other way. That doss not mean thel people should be
profecied when they st wholly unmeasonably for seareple, by golng stralght to the press
what there could desrly have been some other less demaging way 1o resobve matiers”,
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It i submitied that & care worker genuinsly concernad that & child was being sexusily
abused would be prolected under this section if he went direct 10 the police. The EAT
suggested a similar approach be adopted in ALM Medical Service v Bladon,

13, Contractusl duties of confidentiality

{1y Any provigion In an agresment to which this section applies is woid in so far as It
purpots to preclude the worker from making a protected disclosurs.

(23 This section applies to any agresment between & worker and an employer (whether a
worker's contract of not), including an agreement {o refrein from insfiting or continuing any
procesdings uider this Act or any procesdings for breach of contrack

Explanstory Nole

This provides that any cleuse or lerm in an agreement between a worker ang his emplover s
vold insofar as i gurports o preclude the worker from making & protectsd disdlosure, The
agreement may be in an employment contract, In & contract of @ worker who ls not an
smployee or in any other agresrment between g worker and emplover. In particular i should
be noted that it covers setiement or compramise agresments,

The section applies o ‘gagging clauses’ only insofer as they preciude z protectad disclosure,
tn practical terms, thelr most significant effect will be In clauses in setflement agreemenis
whers the empliover seeks 1o slop e worker fromm contacting a prescribed reguiator under
10, This provigion would apply with equal strength where a public body sought o stop
workers contacting the sponsoring department under 8.8,

Where important issues are af stéke and the smployer 1 seeking s njunctlor i restrain the
disclosure of confidentia] information, it 15 suggested that the key issus for the court will ba
the identity of the reciplent of the disclosure. This is because under the common law, courls
are mogt uniikely (o restrain 2 worker disclosing confidential information o 2 reguisior or o
the pofice, even where it is unclear the worker is acting In gord falth or with reliable evidence
{see Nols on §.10)  Where the amplover fears the worker will make a medis disclosure, it
will be open o the emplover fo seek an order or a declaration from the court that such a
disciosurs was not a protected one within this Agl, even assuming the worker met the
condiiors in e 11 and {21

Insofar ag media disclosures go, this section will {ohviously) have no applicalion where g
media disclosure has already besn made or where a rbunals decision has been published
that some other disclosure wes prolected. MHowsver, ¥ might apply whers & worker was
dizmissed In g particulary unplessent way Tor making 2 profected disclosure to 2 prescribed
regudator and where the smplover, in seftiing the cleim Included 2 clause preventing the
whistisblower from repealing s consern publicly, While emplovers and thelr advisers wit
racognise thal such a clauss can, sven when lewifol, be difficult to enforee In practice, the
effact of this section is that & may not even be possible to enforoe such o clause In law, This
iz hecause I the whistieblower did tell the media, the clause would be invalld I |t was found
this subsequent disclosure would have been PIDA profectad,

The rsk to {and In} such gagging clauses s particularly clear where the emplover's response
i g conesrn ralzed internally is to dismiss the whistieblower and to cover-up the malpraciios,
i ihere was no prescribed regulalor, then there 13 g high chance that 2 clsuse In the
settlsment of the whistieblower's clalm which stught fo prevent him telling the media would
be ynenforceable,





