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1. SPECIFIC ISSUESOF THE INQUIRY ADVOCARE INCORPORATED
ADDRESSESIN THIS SUBMISSION.

Advocare’ssubmissionwill addressthreeof thespecificissuesofthe inquirythat aredirectly in the

scopeof the organisation’swork, asfollows:

1. FinancialAbuse;

2. Generalandenduring‘powerof aftorney’provisions;

3. Battersto olderAustraliansaccessinglegal services.

2. ADVOCARE INCORPORATED’S INTEREST IN THE INQUIRY.

Establishedin 2000,AdvocareInc., a communitybased,not-for-profit organisation,is findedbythe

AustralianGovernmentDepartmentofHealth& Ageing andthe WesternAustralianDepartmentof

Health,throughtheHome andCommunityCare(HACC) program.

Advocate’svision is that: all peopleareableto exercisetheir rights to achieveoptimalwell-being.

Advocare’smissionis: to enableindividualsandthecommunityto promoteandprotectthe rights of

olderpeopleandpeoplereceivingcommunitycareservices.

Potentialclientsincluderesidentsof agedcarefacilities, recipientsof CommunityAged CarePackages

andHACC servicesandpeoplewho are victims of elderabuse.Advocarepromotestherights of these

people through individual advocacyand systemic advocacy. As part of their systemic advocacy,

Advocareprovidesinformationandeducationto thesegroupsandthecommunityat large.

Central to Advocare’s practice is the Universal Charter of Human Rights (1947)

(www.hurnanri~zhts.or~.au).Advocare’spracticeprinciplesare:

• vulnerablepeoplehavethesamehuman,legalandconsumerrights asall people;

• clientsarecapableof making theirown decisions,unlessprovenotherwise;

• clients arebelieved:

• client’s rights arebestsupportedby working co-operativelywith family/friends,carersandcare

workers.

When thereis impaireddecisionmaking capacity,and when thereis conflict betweenrelativesabout

the client’s best interests,Advocare refers the matter to the Office of the Public Advocate or
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encouragesthe serviceproviderinvolved in their careto apply for appointmentof asubstitutedecision

maker.

Advocarecurrentlyconductsfourprogramsandoneproject:

• National Aged Care AdvocacyProgram(NACAP) provides advocacy,information, education

and referral for peoplewho are residentsof agedcarefacilities and peoplewho are recipientsof

CommunityAgedCarePackages(CACP’s) andExtendedAgedCarein Home(EACH) Packages

• Home and CommunityCare(HACC) Programprovidesadvocacy,information, educationand

referralfor peopleaccessingHACC services.

• ElderAbusePreventionProgram(EAPP)providesadvocacy,information,educationandreferral

for olderpeoplewho are,orcouldbecome,victims ofelderabusefrom family andor friends.

• Aboriginal AdvocacyProgram(AAP) providesculturally specific information and educationto

Aboriginal peopleregardingaccessto HACC servicesandadvocacyfor thoseservices.

• Alliance for the Preventionof Elder Abuse(APEA WA) has been operating since February

2005. This project is designed provide a co-operative framework for Western Australian

governmentserviceswho deal with issuesof elderabusein WA. The Alliance Project Officer

operatesfrom theAdvocareInc. Offices.

Forthepastsix yearsAdvocareInc. hasbeencentralin theactivitiesof the residentialandcommunity

agedcaresectorin WesternAustraliaandin supportingvictims of elderabuse.In thepastfouryears

we havereceivedover6,000 callsmainly from olderAustraliansandtheircarersin relationto accessto

servicesandabuseof olderpeople. In additionwe haveprovidedadvocacyassistancefor over4,000

olderpeople.Thecommonthemein manyof thecasesmanagedwasthe inability of theseindividuals

to accesslegalrecourseto their complaintsandissues.
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3. ISSUESFOR THE INQUIRY

3.1.. FinancialAbuse

In September2002,Advocareconducteda two weeklongstatewideElderAbuseTelephoneSurvey.

Theresultsarefound in thereportentitled “Advocare’sSpeak-OutSurvey(SOS)on ElderAbuse”.

This researchprovidedmuchneededempirical evidenceclearlyindicatingtheexistenceandthenature

of this problemin WesternAustralia.Thesurveyrevealed99 casesof elderabuseby family and

friends.Two thirds ofthecasesrelatedto financial abuseasdefinedby theUnitedNations,Economic

andSocialCouncil (2002).Risk factorassociatedwith financialabuseincludedfamily conflict,

financialstressandphysicaldependenceon theperpetratorsoftheabuse.Theabuseof substancesand

alcoholby perpetratorswasalsoa contributingfactor. The typesof financialabusefoundin our

researchincluded;

• Stealingfrom olderpeoplesbankaccount,pressuringfor a loan,ortakingcash;

• Pressuringan olderpersonto changetheir Will, fraudulentlychangingawill, withholding a

person’sWill (concealinga legal document);

• Abusingtherole of appointedpowerof attorneyorenduringpowerof attorney(Seeissue3.2-

Generalandenduring‘powerof attorney’provisions,p.6);

• Selling, transferringor taking controlof anolderpersonshousewithout dueconsiderationof

their freedomof choice;

• “Freeloading”off an olderadult (e.g.Living off themwithout financiallycontributing);

• Stealingorpressuringan olderadult to handover possessions.

It is evidentthat thesefinancialabusesareall criminal actsundertheWesternAustralianCriminal

CompilationAct 1913 (Sections338, 373 and 379)andincludestealing,fraud, financialexploitation

andunduepressure.Despitebeingcriminalactstheyarerarelyreported(Seeissue3.3 — Barriersto

olderAustraliansaccessingservices,p.6) Furtherdetailsofthis researchcanbe foundin the

“Advocare’sSpeak-OutSurveyon ElderAbuseReport”availablefrom AdvocareInc.
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3.2. General andenduring ‘power ofattorney’ provisions.

Ofthe 1,289calls to AdvocarebetweenNovember2005andOctober2006, 177 werespecifically in

relationto theabuseof powersofattorneyandenduringpowerof attorney.In addition,Advocare’s

staffprovidedinformation andreferralabout‘powersof attorney’ in thecontextof abouthalfofthe

total numberofcases(556cases).Abuseof powersoccurswhenattorneystakeadvantageof theolder

personfor theirownbenefitor for othersbenefit,orby falselyrepresentingan olderpersonasnot

havingcapacity.

Themainproblemsareassociatedwith:

• Theeaseofobtaininga generalorenduringpowerof attorney;with anypersonableto fill out

formsandobtaina signaturefrom a vulnerablepersonwithout anyoneelseknowing.

• The lack of asystemofregistrationofpowersof attorneymeansthat it is difficult forthosewho

find themselvesactingfor thevulnerableolderperson,to identify who maybe actingon the

person’sbehalf.

• The lackof a monitoringsystemof powersof attorneysandconsequentlack ofaccountability

meansthat thereis anincreasein thelikelihood ofabuse.

3.3 Barriersto olderAustraliansaccessinglegal services

Manyof Advocare’sclientswould benefit from the involvementoflegal servicesin theirissues.

Barriersfor our clientsaccessingtheseservicesinclude:

Olderpeople

• The lack of knowledgeof someolderpeopleabouthow legal servicescanassistthemto resolve

their issues;

• The lack of confidenceorevenfearexperiencedby someolderpeopleofapproachinglegal

servicesforassistance;

• A substantialnumbersareunableto afford to pay for legal services;particularlyrepresentation

in court;

• Lackofexperienceby someolderpeoplein utilizing technologiesthat mayassistthemwith

informationandsupportsuchasthe internet.
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Legal services

• Eligibility criteriafor Legal Aid Servicesthat excludesmanyolderpeople;

• Lackof servicesparticularly in rural andregionalareas;

• Lackof interestin olderpeople’sissues;

• Failing to considerthat family membersactingon behalfofolderpeoplemayhavea conflict of

interest;

• Failureto useappropriatelanguagewhencommunicatingordocumentingtheissuesfor older

people.

Thesamebarriersto accessinglegalservicesalsoapplyto accessingpoliceservices.This in part,

explainswhyolderpeoplewill not reportthecrimesassociatedwith financial abuseandtheabuseof

generaland enduringpowersof attorney.

4. RECOMMENDATIONS

4.1.Financial Abuse

• Theprovisionofcommunityeducationaboutfinancialabuseandwaysto preventthis from

occurringandwhat to do if thereis a suspicion,or haveevidence,of it occurring;

• Targetingof this typeof educationto peopleprior to retirementage;

• Targetingfinancialandbankingsectorwith relevanteducation.

4.2. PowersofAttorneys

• Communityeducationaboutthelegal responsibilityofbeing an attorney;

• Educationbeprovidedto thosewho takeon theresponsibilityof beingattorneys;

• Establishmentof a registerofpowersofattorneydocuments,anda bodythatcanoversee

complaintsandwerenecessarycaninvestigatecomplaints;

• A systemfor theannualreviewingoffinancial transactionsundertakenby doneesof enduring

powersof attorney,suchas is in placefor Guardians& Administrators.

4.3. Barriers to Legal Services

• Specialistlegal servicesbedevelopedfor olderpeopleandtheir interests;

• Informationaboutlegalissuesfor olderpeopleis disseminatedin simpleandculturally relevant

language.
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5. CONCLUSIONS

AdvocareInc. is well placedto recognizethegapsin legislationin relationto protectingtheinterestsof

olderpeople.The aboverecommendationswill advancetheempowermentofolderpeoplein relationto

assertingtheirrights underthe law.
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