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MESSAGE

Date; ].9"‘:'.Ei4ﬁccn3ibcr, 20013.;
g D@ar Mrs mshop
"1 hl& qupplenmnts the cormnr:mta 4nd dowments faxcd w you earhe,,r today. "

10 C opy ot one ot ﬂm Inlormmlons charging T ‘gvemar .Pty ,td with bmug,glmg
“Speed Quten” washer extractors. Tavemiar Pty. Ltd. was a-comptitor of
. - Pc’mcm and was also caught up in the atternpt by Customs to Jllc,galiv
I‘ DR ’“pmtccl"” a local. producer of domestic washing machines from a percewed
L ' - thréat from commnercial washer extwactors from the smaller end of the soale
- for &MLh miachies but still larger than domestics and priced at.2 - 3 times the
- price of domt:s’ncs The Informations, being also drafted in the Australian
y '(aovunmenl Soliciter’s Office, -are in similar form to Pearson and Averment
10 most dos,elv ma‘mhe@ Averment No: 6 i Pe;ar»on Howcvcr, @ differtm ' .
. .bamqter pmqec,uted Tavemar and did not raise. the spurious argument: ab(mt -
issue-estoppel, res judicata or decisions in'rem, Consequently; Tavernar was .
- -able to call wcpm Wlmbbbcs and succecded in havmg all Chdfge"} dlsmxssed

T hc copy aupphc,d came from defenw counsc,l’s bncf and omﬂmns some Ot
- ;v.'vccmn;@ei’s hmndwntmg

1 l (/opy m the mmures ofa wnfcreme Wwith advnbem 10 the Hon &mnator
Vanstone when she was Minister for Custoims, A high degree of agreemvient
~ was reached and no serioys complaint was made as to the accyiracy of the
- mivates. T he Minister met with the C.£.0: of Customs. but was told not 1o .
- interfere. A copy of a letter: conveying that remit is included. in Tab 6 in thc X
§ bmdcr whwh I sent to Mr Cadman,

——

u A summmy of a smn)hhed method of propcaﬂy classifying the machines” '
imported by Pearson (and Tavemar) ltust nmng that the correct duty, was "
mmi in mch case. l avn ahle m aled m‘nvrdui mmee of the a,mwnmnm nt
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expuw wnmesses m canf irm that the gcwds were washer exiraciors. zmd that
: the outer cyl md;ar is 1he cylinder referred to m ‘TC 8530085

13 A Gver vnew of why the prcmd(ce and malpraemce in Pearsou may have .
um.urmd . .

It bas been dxfﬁcult to asscmblc all-of the- appmpnute documcnts at such short -
mmce Iapologxs& i sama are o lengthy It [ can assist further, please contacf
Iﬂb . .

R%‘B'enamn
%nhcﬂbr' :
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3(héreinafter called "the- goods“)

By -

fSW_T‘The said entry conta1ned the par

: tulars, th the said
f1. 84.40.200 of) the j
g7t Actﬂigﬁz -

95451413

SUMMONS'--P UIVISION 1 KND 2, 'JUSTICES ”

o fcubroms ACT 1901 PR L SECT.

TO TAVENRR PTY LINITED .ofIQ Traynor Avenue,lKOGARAH

i;:in'the State of: New Sauth wa1es,

,whereas 1nformat1on hath this | day- been 1a1d before: the

‘ undersigned, one of Her Majesty's. Justices of the Peace 1n

~and: for the State of New South Wales, by  €roves. PERzoC

can pfficer of Customs duly. delegated by the Fomptro?]ew

Gengral of Customs to institute this Customs prosecution in

" ¥hé.name.of the safd. Comptroller-~Gengr

-~ you:did, on. or about the twentigth A20th

‘T 1987 at Sydney “1n the said State,/
“9°peed Queen” washing machines, eling -35.

&

of Customs for that
‘day of Jdahuary
smugglel goods, to: wit; 73
wodels  number - -

WA47LL, 32 madels humbei WA4951 ahg ;de]s number‘HAQSII

"ﬂAND wHEREAS in the Informatfon the prosecutor dvers that:
.:1,», i Q": STEN{, oS | is an off1cer of

" Customs currentTy hold.ng a position to whigh the said

'Dchmptr011er Geheral of Customs has deTegated h15 powers

'?‘to bring thfs Customs prascution

,.qumnerc1a1 Customs Services Pty L1mited 4 compan/
_incorporated .in and -in accordance with the Taws of New
- South Wales, was at all material times.the agent for
“ and. authorised by the defendant in- respect. of clearance
',,through Customs of 5h1pmentb from. outsid@ Austra11a to
Y the defendant within Austra11a.,,4 c _ .

3.w':1he defendant caused “the’ sa1d goods to be brounht from'
~ parts beyond the seas to Sydney on the vessel Bur11ng
ilsland. which arrived.on or-about 20 January 1987 for

 'the purpose of discharging them 1n Sydney and the . goods .

'{“wpre d1scharged there

4,?[“An Entry far Rome Consumpt On No. 18 7020 O?ZGP‘wasv

- made and .produceéd in respect of “inter alia, the said
.goods on-20 January 1987.on bcha1f of the defandant by
yComMPrc1al Cuatoms Services Pty L1m1ted '

./-w—-‘. \\\\\\\\ .

j‘goods were. classxfied to sub-it
T"Thlrd Schedu1e of: the Customs T

6}" fbe a1d entry conta1ned the particu1ars that the oods

'Z:JBy1aw 8»30®8b're1ate /only to washing maéhines; washer
and fumble” E“?‘rs having a dry Tinen

. lesslthan - lOkg/b“T?W"ﬁnd whlch were
"su,—item 84 . 40 200 ==

. capac1ry‘”ﬂ;
~classified™

‘:were ert1t1ed to the rate or duty payable under By aw -
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U8y The rate of dut,y payable under‘ sub-ftem/B4. 40 100

ijﬁ) {wac

9. IThe rate of duty pa_yable under Bylaw 853()085 wa@

10 Each of the said goods had @ dry hnen capacity of les ,
. ‘than 10kg/batch S o - m 3

1 Duty paid on the said gOods was 5902 99V

o | [ oo
.'.z.lz* Duty. payable on thg' said goods is calcu]ated to be Zﬁ*‘"‘s'

$6773 10, 5% J520

YH‘{ 13. Duty remainin
Y L $5 870. 11.3; ;

'These: are therefo é/dcommand yol 1n Her Majesty's nameb to

bé Znd .appear on - Mom{b/\-\/ : Cothe ™aSWTY S *w».,l

day .of | :rqu/
‘ : 194{ at two of the c10ck in the I
afternoon at the Loca] Court at. $t James Centre, 111 '
Elizabeth Street, Sydney -in the 'said State, before such

iy t'..h,é', saii‘d;go‘odg:_ 1‘5 ta]cu}a-@d- to"beyj ' ”

- . Magistrate: for the said ‘State,.as may then be there, to

answer to the said. 1nf‘ormat10n and to be. further dealt with
) acuerding to 1-3w . . . _

msz under my Hand and Seal.this 2—‘411,.
day of TwaE& - in the

.. year of Our Lord one thousand nipe -
“hundred and. [ mMNETY Onfie

i \(\)&_ /‘.A*w\ : e ) e Sydney in the” said‘

< ied . s, ,’ e

QD *»{ sk OM"“" g JUstice of ‘the Peaée {6 and for m"":f}/
b\@“. ’ Y,c, ,\M .'I.‘the State of New. South Wahes‘
QML&C&_UH WL FOR FURTHER: INFORMATION CONTACT: GoEy

: ON TELE?HUNE NUMBER
@Ujkﬂﬂfivnﬂ M{jf | _ | zzbsséE

C\'t+ £ e T‘*“’\(’ .

-_:x‘_,"_'\;LQ'. L,g NAR, 'M:' f i LLCA(‘A w\: U. A, o, !‘ & -U G, 'E‘"f“aw":“'.i-‘"‘. ’»’;n.. -

E aﬂ'/'!\/\_-""‘j £ t'\ !-_H‘ ' c,\’\&"{j\(ﬂv"h lwm \ /\,)-M—. A '\4"\, (‘/’(\, LL‘S)C/‘ "{? ¥ ".' ""éf‘ii.‘

-y T g
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:1 I May, mm

D J. Ncatwn &: Mr D. Hun't 4 : .
- Avdvisers 1o the Minister for; Justice & Customs. -
Partiament House ™ S
CANBERRA ACT. 26"00'

. ,‘-~.I)eax Slmﬂ
',Re Neﬂ l"eaﬂmn

; I‘lw:k ytm for the mum«my of the mrervmw in th@ mfﬂcu of Mrs. Danna Vale
" MR today. A wnsxderabl& amount of detail was coverad and it s appmpnate
' "'ﬂm n be *am«mnanwd in ourhne while it m stlll fr eqh n mxr memomeq '

. Tlm fol[owmg m my re:wllmtmn of what cmerged imm our dxscussmms in “dot
’ '.'.pomf” fmm i be]acve thm I ‘Was able 10 correct many mxsc;onoephom

e Peﬂmun waa wnvwwd wnth(mt any emdmm 0 pruve that his C:um'(xms agﬁmf .'
- had; wrongly entered the! mubJeLt washer extractors; - ,
e .Peamum fefied. solely on the cxpen adwcc of g Customs Ag@:nt wh() has not :
C: been pmswuwd :
"o There wére many oﬂwr mﬂpomrs of gimilar machines throug,hout Ausi“ralm
but no vther has been canvicted. InN.S.W., the only other importer was-,
' Tavémar. Pty 1td. who ‘was prosecuted. In a diffegently conducted hearing
¢ whete mem was 1o attempt to prévent the importer [rom leading evndfsncc, a]l,
. charges were dismissed bn the same points as Peargon. was copvigted:on;’ ,
o A senior- Lmtonm ()fhce,r has acknowledged that ﬂxe Tariff Congession Order'
 on-whiclyall iachipes were entered was worded in an “administratively - -
e unaccepwble” Way and was amblguqus He canuﬂlcd the Concession Order’
0 and re-issued it but did mot'back-date it far enougli to catch Pearson’s first six
shxpmﬁmﬁ All subsequent shxpmmta have been entered at the same rate of
_ duty.as the 6 that were prosﬂcuted (namely 2% ‘md not 15%) w:th Qustoms
Cuogoncurrenes; .
~w  Section 269C of the (‘zwtoms det, 1 )01 as it lhcn was, made it mand.amry far ,
.- Customs to meatcd a L,cmcessmn ()rder for the. ﬁrst 6 thpments alsu but thm
T was not, d(me : : , . '
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w. Pearscm was: preve:nted fiom leading wxdenw of innocence by Customs’
" submigsions that he was “precludec ” from leading exculpatory evidence: these
. submissions were erroneously uplield in the hearings;
»  The Couwrt of Criminal Appca} unanﬂnously directed Hosking DCI n the.
' Distric Coyrt that there was 1o “preclusive effect™or any other reason why
. Pearson shauld not have a “‘hearmg on-the ments’ nor-was there any evidence
pn which Pearson could be covmcted unjess & suttable averment could be -
- formulated;
. « . Customs were unable. to forrnulate an effective averment;
B Proceedmms in the Cowrt'of Appeal and the ngh Coutt werg limitedtoa. |
- glaim for reredies fora. denial of natural justice and procadural faumea.s they
. wexe not relevant to 4~ hearmg on the merts”s; ‘ B
w ..Peatrson apphed for g review of the convictions by ihe Supreme Court ynder .
, .prowsnom in the Crimes Aot . L
i , ‘v ‘Wood G.J. st CL., acting in 3- non—juducml manuer as required by the
o : N lcglslanpn, reviewed, intermittently over a period of 15 months, material pm
i o beforehimand decided, without the benefit of argiment, that it'was not
appropriate to forward the matter to-the Court of Criminal Appeal to be .
Qe ~ treated as-an appeal. His reasons. have been descnbcd a8 ‘powerful" butare,
_in fact, riddled with érrors; '
» - The déeision of Wood.C.J. at CL.is (waously wring' for varlous rcason
" .. previously supplied but, in particular, Paragraph 60;
« Pearson attempted o “appeal” the decision.of Woad C.J. at C.L. by way. of
- maridamus but Custors: threatened to lodge vumerous technical appéals nm
- related vo. the merits of the matter if the appeal was to proceed (a copy of
- Court dodement ewdencmg this was provided); . .
e Cuistoms made htﬂe atfemnpt to hide the fact that the purpose of their
" threstened pctions wag to impose a-financial burderi béyond Pearson’s reach,
Pearson’s connsel advxsed that it would be newssaxy 10 brief %mor Counsgl-
1o deeal with ‘the techviical abjections and that Pearson’s ﬁnancxal expoaurc
would be bc:tWeen $50,000 and $200,000; . .-
. -+ Pearson was forced to abandon the apphcatlon for: mandamus as he uould ot .
D match the fi nancnal resources of tlm Commonwealth :

e A

g
3
Eal
¥,
i

3
A
i

Not only has Cuswms purqued a course of action corxtraxy 10 the pnnolple

i ' applicable. 16, prosecutorb but-they: have seriously breached the policy of the

T. “Crown as 4 model litigant™.. Advice from the Austmhan Governinent Sohcnmr
to.the contrary cannot be-accepted in view of the letter from

. describing the attitude of two of its legal officers which’ cnmpmmms mc posmon .
'OF the Austrahan Cmvcmment Qoiwltm i a]l respeots . S

Pedrzaon dmes not seek any mterference thh the Judu.xal process but Stmply seeks '

_ assurances that the: ‘Commonwealth’s superior financial position be-not again e
“used 1o thwart “a hearmg o the ments” by the. Court of Criminal Appeal. I
“view of the: outmgcous past achom‘ Pcarson wou]d alsu appreciate an
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L IS

, ackmwludv,mem hat IS dcmrablc that this long runping problem be mwlved by
f heamng on the mcms in the Couﬁ of Criminal Appmﬂ

. We also dxswsscd the )umsdmmn af the Mimster. to mtervme m this matter. -1
informed you that it was my-understanding of the currerit concept of “Mjmsteﬂal

: I{s«zspomlbmw’” that, while this had been reduced i in recent years, onee the .

) Minister was aware of malpmcmm in his/her area of responsibility, there was a
‘power and & duty 1o intervene. . In any case, the Attomcy~ﬂencml had such power
iand %;hauld h@ mquested to mtc,rvme m thfz cxtent tha“i it is necwsarv m mterve,m '

) ,c)urts
lhc posmblmy of an alfemanve solutmn by way of‘ pm‘don was bneﬂy L
‘mentioned. This miay well bea compromise solutxon provided an ex~gratia E o

paymmt whxch mc!uded the penalties and wsw.almady pald was avmlable.

'Plea e prm.,wd akmg the lmex that you meutioned thh some haste since. mlxers -
g rallying- 10 F‘eurson 8 md ma somewhm uncnardma‘r@d way., . o : o !

K I also. pmdumd pruse chppmyg,& o zsupport the view that Customs had failed to
eradicate: the- undextrablc “‘cuiture” udcnm IBd 1\ thu Senme Enquiry. into ﬂw N
, 'Mzdmrd Pmamounr aifmr : . '

Yours faiihf;lﬂly& :

R.J.Benson -
- Solicitor

ce Mrs, Do Vale
© .. Richard Li"
Neﬂ P&mgonﬁ

* Ray Katte.
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The following is 2 simplified approach:to one facet of the. long: rumning,
debate.as 10 the. correct-amount of customs duty payable on “Maytag .
AS5127machines; it is sufficient, alone, to resolve the debate without

" resorting to altemative arguments. The full submission on this matter has

proved too Jong and: oo complex even for persons such as Justice Wouod -

. whio, ovisran 18 month period, managed to uonmscz some fundammnta]

B has never been in dlspuu: ﬂmt the. “Maytag Ajl"”-" roachines fell Withm 3

mc!s and csotm(, pdl‘!'; ur thc law.

- _ltern 84.40 in Schedule 3 to the( ustoms T arz[f Act, 1982 but the
. question:of which Subwitem within 84.40 is relevant is'in question.

- Anpexure “A™ hereto scm out Item 84. 40 mgether with: all of its Sub-

i lum

" The Admmlsﬁauw Appwls I”’rllmnal described tha, machmes n qmsﬂon
48 bemg ' S

‘ ¢lﬁh‘,'igzze€1 and. structured for commercid] activity, and ave of
. the wmmewiai tpe, although they.mmr’ be used by households. .

~The ‘“Maytag A’HZ"’ may be dcscnbcd in a htﬂe mme detail as being

knover:in thc trade as a copmmercial washer-extractor similar to the
“Speed (Qoeen” but being towards the lower end of the commercial scale

. Insize and having: some superficial sim, tlamy to domestic machines.

Clostr ingpettion, however, reveals many significant dlﬂ%erencea. the

. machines are bigger; heavuer and differently designed so as to withstand
. wmmcmmi rigors, which would quickly destroy a domestic machine.

This was deronstrated in a trial which: destroyed & “Simpson” machine i in
6. mumh’s lhm compares with- Maytags still functioning in faundromats:

- aftsr 18 yvears. The control panel is also quite different being confined;

for sxmphuty to very fow basic controls as against vastly more whmh are .

g feature.in d()mc,bm maahmc,

“The Muytag A512s dcsxgned for laundmmata caravan parks, Ay

- barracks, small hospxta]s gte. About the time that the Customs enquiry

. prepared o pay about 2 ¥4 tirges the price of a domestic machine to geta
reliable commercial machine. It is now clear that B mail, the laygest’
: dwnm»m manufactumr wmplamad of potentialloss of market w0
- Customis who took extreme butill founded action which culminsted when ~
- an offigerand an Fmail: employee admittod thut ﬂwy had given perjured . -

" was undertaken, the quality of demestic machines had fallen to an

&byiﬂl”ldl low-and some purchasers, aware of the quality problem, were

«wndenu, agmmt the cmnmercml mnchmes

TAGA 5127 LAUNDRY.

PAGE 68

/2
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Tt is true thar the Mavtag A3 l?;,, was snmehmes advemsed as bung

“domestic with commercial reliability” but this is irrelevant to Tariff

Classification . " As was said by Brennan J. .md affitmed by others:
."“‘Idemz/mqtlon is concerned w:th goads and not the descrzplzon of
goads,” - '

In the Fé’déml 'Gourtﬁ Wﬂwbx J. said:.

{8 uumei say. that it is necessary 1o determine the esseniial .
- character-of the goods.” That Is a matter to be determined
: 'ob/ec,nwly by locking at the nature o/ tlze gaads mzcludnw
L ;tizmr gez‘«up ¢ind geneml presenation...

‘ !}y wav of altematrv@ subnms'mn wunwl ral‘v upon Ihr“ more
/han test., RIS

'?he geneml pl g zple concermng the cla.wy?oatzon af go()a’a
“{or the purposes of. fixing the approprzate customs tariff was
) ,smmd by Lockhart J. in Chinese Fo
- InTimes (; owulmms Pty Eimited v C olle(,tm of C,usmrm
- (1987) 76 ALR 313 at 317, M()rlmg.] and I pur the maiter

' in siwtlar terms

1 he autlwritzes make it le’al that 74 de:lermmmg wkat
is the esaenttm’ characzer of goodv rt is the state or
Cds the demrm mmg fac 107 and that it s wrong to- classy‘v
geods or 1o determine thejr essential character by

} réference to the purpose-of the imporier or of zhe pumhasm"

}{’egard' must be hail to the characteristics of the goodsy
themselves, as they would pr(mem tkemselves 1o an
mjormed obwrvem : o

| W:im\J comlud,ed tha? Tagiff bubvxtem 84 40 1 wuld not apply to the

machities i.e, they were of the commerdial and not domestic type and that

o 5d&.cxsmn hds no( been subsequcmly (,hallunged L

PAGE @9

L

i‘he chex al (“oun was nm asku‘l to decide Whlch of “lhe%c two Sub-items

‘ apphed to-the “Maytag A: S12” machines and the question subsequicntly

arose. fron fmdmgs of fact made by the Full Federal Court. 'lhose
ﬂndmgs o‘t fac'r am smmmansed hm:under '

We .a{m mzm’wd ‘tha{ a’h;e rn(,;clgme -IlS*ifl()l' to be regarded as

s

.
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pﬁmw‘tly a wmitmg machme with the addttmnal optional
- Bunction of spin-drying. In our opirion iy /alls within the.
. meaning of the term ‘washer extractor’ appearing in the
7 argﬁ‘ Concession Qrder.” (Pages 4/5) '

e lavmg HOY heard argumant on thc:‘;e ﬁﬂdmgs of hc:t and thelr apphcatmn

1o Sub-ifern.84.40.9 and noting that the TC 8530085 did include

reference 1o washer extractors,- it is understandable that the Full Court.
added tha, last six (6) words to the above exiract from their reasons for.
decision: ‘Hlowéver, a Tariff Concession Order, - being either delegated or -

: subordmate lchslatwn caonot vary the pmvmom ‘of any Customs Tariff -

Act 30 the erroneous inclusion; of ‘the reference to. “wasber extractors” by
the departmental draftsman cammr vary the true classification of the

. 'mmhuws ‘These last words in the aboye paragraph. of the Full Court’s - .
~reasons, being per-incuriam, should be ignored; they are irrelevant to the

.quo&tmn mgmdmg Sub-item 84.40.9 anyway.

| 'Lmt,r the* Fall Federal Court reinforced its opinjon that the machines
were more than, wa.s.hmg machines: when it said:

"7 he machnw as a washer exlmctor iec'erves the load fm the
pwlmses‘ not ()niv of washing it but also of Apin«drymg ir."”
i’ﬁge 7) :

By foliom that ﬂw machmea cannot bc identified as mere washing -

machines as. they are “more than” such machines. The relevance of the

“More Than.Rule” was mcthtmned by Wilcox J. in passing (see above)

but:the well estabhs‘-hm e is set out with many authormes n Annexure
b & 1 amahui ~ :

. Machmes falling thhm Sub-nmn 84.402 are described with pdmculamy
‘within that Sub-item. The only reference requxrmg consideration 1s
. Pamgmph ( ¢ (viif) whuh rcads as iollows :

o wu) Wn\\hzmg or ¢ Immng mdichines:

The dn*zjlmctwc “or” means that two separate types of machine are
infended to bie covered by Para, gr aph (viii). - For reasons. already given, the

“machings in. question are “ntore than” washiig thachinés and, therefore,
~ caunet:-be identified as washing machines. It has been suggested that,

- evenr though they are not'covered by the, descnpﬂon “washing machines”.
they may be covered: by “or cleaning machines™: This alternative can be

quickly diamxswd hrs,tly all laundry miachines are ¢leaning machines of |
ohe type or ﬁm(}thbl‘ but, moie specifically, the preamble to Paragraph ((,
makes it clear that thie second part of the reference is to “dry-cleaning
machines” which are not’ mentioned elsewhere in thg Sub-item. The
argument hm bcoan submxﬁed o mme Judges :;md qmckly dismissed.

10
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it follows '1h&t “Maytag A 512" machines did ot fall-iv. Sub-item 84.40.2
{(nor in Sub-item 84.40.1) so they must default fo the residual hub-rtem

-84 40 9 ad &h«.m are no- mhcr ‘sub*ltc,ms within ltmm 8440,

" When the mmwx Went to the Couirt of Cnmma] Appcal the Court noted

* that there was “a dearth of evidence” (Page 34) to discharge the onus of .

- proof boin by the ;71’0%@111101*1 that the machines did not fall within Syb-

itern 84.40.9 but left it open to.the prosccution to repair this defect i its

- case by amending its avoments when the matter went back to- the trial

judge: Before the trial Judge; the prose*cutmn atiempted, unsuccessfully,
to amemi its averments 4 regards capacity but did not even attempti to

“amend for the purpases of Sub-item 84.40.9 even though on notice of the
new issue, probably fox thie simple reason that %uc‘h a olasmﬁmtmm 18
' ubwmmiv cmmct

A Detm've Point

The history of T ‘aritf Item 84.40 conhrms that Sub—ltem 84.40. ‘) IS Llcurly
the odrrect classification of the “Maytag A 5127 machines. Bciweun
1980 and 1982 Parmmph 84.40.22 was as followq

“’I/Vaslwng mac Imms inc /udmg washmy machmes mc*orpor(ztmg'
ur wmbmed with clothey d7;ymg marhméﬁ 7

. F:iy Act No 113 of 1982, Paragmph 84.4¢.22 was. rcpcaled and a new

Pamg,mph 84 40, !1 was: mseru,d The néw paragmph read:

Laundiy mackamzs, mcludmg washing machmef zncorpomtwng
m wmbmed wr/h clothes drying machines.., :

,' By Act Nﬂ 3% of 1983, %antﬂm 84 402 wag m@erﬂad and was

o 'drymg and pwwbmwl was, for a time, made for such machines which were
- “more than™ mere waahmg machines. ‘When the provision-for dual .

substant u-xllv the same as Sub-item 84.40.2 a3, jt was at the time that

. Pearson’s machines were entered for Customs purposes: that i, that the -
Sub«:wm no. longer exmnded to maubmeg mwrporaung a drying: funcuon '

I he. hasm p’omt revealcd by this history is that thé: ieg,islature (the
Customs Tariff Act is.an Act of the federal Pardiament) was aware that
qamuenﬂnwerclal washmg machines were capable of both washing and

purposs machines: (known as. “washer extractors” in the trade) was
removed in 1983, it must be pmsnmed that it was done consciously and .
the: miemmn was 1o repiove dual purpose- machine$ from Sub-item

"'84.40.2. . This is # basic.principle of legal interpretation — see, for
, emmp!% Peariberg v Varty [1971]:1 WLR-728 and Scott v Commercial

 Hotel Merbein i’ly Ltd {1‘930l VLR 25 at 30

PAGE 11



19/12/2083 16:40 95451413 b REG BENSON

y

95451413

'Rcmwai" of dual purpose machines from Sub-fiem 84.40.2 was not
accompanied by a specific alternate classnhcamn The machines,

| tlwrctme fall m the resxdual Sub-item 84.40.9.

- There can be no que';tum bt that thf, Maytag A 5 12 is a dual purpoue
- commiercial machine which ‘washes and is incorporated with or is
_combined with a spin drier.. It is. “more than” awashmg machine and is -
- excluded from Sub-item 84.40.2 for the reasons given above. . It is -

classified in Sub-itera §4.40.9 which, at the relevant time, attracted duty

~ at the rake of 2% which was the rite at which Pearson’s agent entered the

goods; there can be ne evasion of duty 1t the corxect rate of duty was paid

L for whatewr wasnn

I‘hm, are mher reasom why the wm,ct rate 6f dutv was paid amd no
oﬁmuﬂ commyitted. Pemsal of file C85/30085 shows that the macliines -
wer¢ eligible, in any case, fot concessional entry on'the basis of being
commercial which is now beyund dispute. At the relevant time, Swtmn
269C (1) of the Customs Act, 1901 made it mandatory that the - ‘

- Comptrofler create a Concessional Order which was attempted (TC- 4
853614 1was published) but a.departmental faiture to properly aclwrusrﬁ '

the Ordér rendered it technically invalid as expiamed to the

Admmutrahvc Appeals Tribunal . Pearson should not be’ pumshed for a
- failore by the ( nmpl:roller s‘staff. '

TC 8636 LAH Was subsequem Iy vahdated by the issue of 4. new H;O buL

buduse of the introduction of the “Harmonised Taritf” operative from 1%
© January, 1%8 the new TCO-could vot be back dated beyond that point in -
. . timé. "The result is that identical machines entéred for Customs purposes
. after that date are unquwﬂonably dutiable at thé rate of 2% but Customs

assett that imachines entﬁmd before that date were: dunable at 1‘5% an

- un“tenahlc pmpcmtmn

PAGE
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CTICE IN.-THE PEARSON

It will be seen that extreine prejudme has been lf.,velcd at both Pearson and
- hw suhmtor (R:cg Bcnson) Fhe reasom are relatwely cleax viz.

S T ,ff: Pearson in succes@fully challengmg the (111egal) attempt by
< ¥ Castoms to have the smaller commercial ldundry machines .
. identified as “domestic”, had: to be: putuwhed i aocordance w1th
'tha, prevallmg culmre and |

2.0, [n successfully defendmg Pearson Bmson was seen as 4.
o whlstleblnwur .and traitor to Cugtoms for reasons ‘which will -

L j=~'appc,zar Jater. Attempts to dcmgrate hig skill' and- cﬁxpemse in -
" Customs Law have also bem made and are also answered
S ;below g : : Lo

I'hm, is Tiey; mom lor doubt that Pearson was wmngly conwcted T he
admission by Hmkmg, DCJ alone that he. didnot. cbangc any part.of h1>
pmpmui reasons for. decmmn after the-detailed decision, of the Court of .

. Criminal’ Appeal éxtending over 37 pages which rejected basm parts of hm : B
’ Teasons. #ndthe failed: attempt to amend avermenis are alone sufficient to-

. derhonstrate. thls fact but thure s an abundanoe of Olher mai enal to clabdratu
“on this pmnt : : :

‘ An appimaﬂon Was mada t0 i:he Supreme Coun oi N S w. for review of the ,
-convietions pursnant to bmctmn 474D of the:Crimes.Act, 1900. This was -
“first conmdc:md by Wood €.J. at C.L. who made:a number of errors

- including the furidamental; one'in his Paragraph 60 which acknowledged that.
- there wag: m) eviderice on- Whnch Convictions: cuuld bc recorded. but for.an

.....

. amendment of /\vcrment 6 m the mfmmatmm It s abundantly cle*a:r from

19/12/2003 16:4@ 95451413 A REG BENSON o PAGE 13
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© their; c’.ﬁloﬁ,ﬂ"lp'f, that no am«mdmem was ettentnw,ly made and an eror whxch
- was. 50 «atmarent calls for c\planatmn S ‘

o 'The cwlamuoms tor thb EFrors oi Wood C. J at C.L: emerged larc,r with the-
* discovery-of the letter dated 31° - Janvary, 2002-from the Australian
* Government Solicitar’s office, Pamg;mph 3 of-that letter alleges that “In all,

19 judicial afficers have been involved in makmg determinations about the

, ..dppmam 3 wm,hmg magchines (sic}). Lach Caurt has found against the case
. proposed: by the’ dpphwml s solicitor.:.”. This is.a grossly ungrue: dllegatmn
‘there have riever been dnythmg like 19 “] udictal officers” involved and of

" thoge ac,maiky involved, rmly the Magistrate at. hrbt msmnce and Hc»e,kmg

DC found a;ramm Pearson “in coun" '

It is now- dem th«u sumlm“ letters equally untrue and lmslcadmg have been

B submitted: by ofﬁwr:a in the Australian Governmerit Solicitor’s office .and-
that the guthor of the letter is following the ling established by the other

(“uqmm‘s solicitors Toentioned in the document which i5 annexed to this

. vpcmng:, %ummdry or ()utlme and mlmedmtely follows it.

C npms 0;{ the lc;tter of H”‘ anuary, 2002 and related correspnndeme cmz in
Aamemrﬁ “8” '

' lt is‘also qng,,mhcam r.hat dm*mg the: lengthy puxsuﬂ of justice by Pearson, .

those representing Customs have never attempted to point to any evidence

,  . - which wiould rendex cmmctmns law ml although rbpedtedly challenged to do .
' 50, S :

T h@ anmgmmm (i} Pcarsm Juits mduhmes and snmllar machines imported by
' others is.evident but documenw being. wnfemporary notes taken from-time

" to timé elaborate on the problem. Copies are in Annexure “7”. Page 7-of
the décuiment CUSTOMS v COMMERCIAL LAUNDRY MACHINES”

has been referred to above as summarizing why pzmsecutmm were

- m,.zppmpmaie Anothier docurgent entitled “C USTOMS v PEAR%ON"
~included m A.nnexum “7” is also mformdtwc :

Aumlpls havc been made:to dmlgmtc Pearson’s sohcttor (Benson) on -

- varions grounds: mdudm;z a qunc improper allegation made in. open court

but’ unsuppomd by any evidence, that he had.altered the Stated Case sxgned

by Hosking DCY. . Such conduct by. the lawyers representing Customs. Was.

sufficienit: i the case of Chme v-N.S. W. Bar Association (1960) 104 CLR.
186,10 have the offending practitioner struck off the roll of pragtitioners;

The alluwtmm were mﬂmtdmed pur&ly on the bams that “atrack is the bc

14
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means ot d@fmm > and were. dearly mtendod to premdl(:e the (”oun of

* Critninal Appeal whmh was - about the hear-the case stdted by Hogking DCJ.

~Other than finally exoner. ating Pearson’s solicitor, no finality has been

reached on'the conduct of the: (’"‘ustoms lawyers-but theé document a copy of

 which xmmsdmtely h)”OWa this summary explams thc mala hdes dnd the ..
-attempt to qubom fmother sohcimr :

L)lsousmonq hmwec.n cx~otﬁcers discloses that all am rugarded hy their -
. ‘formier colleagues as pariahs and treated. accmdm;,,ly The treatment meted .
* out to-Benson on this ground i is consistent with that applmd to others but is

more. eaxtrcme bec:ause of hig’ auucess in other matters The accusation that
heis a “whwﬂ/sblower” 1§ false and the truth is that he was directed'in

. Writing wmwv by the Atmrxmy&te,neral and the:.C. E O.-of Custorms to write a .

report baged: on his ownt expérience.on where revénie may-be lost. The
report utended over-100. pages and made 45 recomimendations for

" inprovement.. The recommendations were examined by a committee of

Customs: ()ﬁwers and other" and all but 3 of the rwommendatmns were -
andmsed SRR ,

- Amn’e‘xm* “10” 1S an extract fmm thﬁ, book “L,ommband & Lontmv&my” by

| Dr Dd‘V}.d day Who was. wmmxssmned by Custmm 10 write this’ book

15
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C’U STOMS v (J()MMILRCIA LLAUNDRY MACH!NI&;S

B%mund

The "l'ax"! f. Concession Area in- Customs has been making concessional tnstruments for
the ‘smaller industrial laundry - macliiries (both washing machines. and washer
extractors) as far back 4s 1980 and earlier.” The. Customs Investigation Section has
ct,kmiﬁmly pursued (“perseeuted”) the importers of sach machinery who utilise these
concessions for almost as long despite regular re'buﬁs in the Admipistrative Appeals
T ubu..na,l (the “BACT.) wnd tho Federal Court which bring abom eIMpOTAry pavses:

‘I"hcre has been a succe%wn of mnueasumai instruments replaciug earher mstrumcms
varying only qltghﬂ y from their predcce:ssors Madny of these instruments refer 1o “dry

_linen capacity” and/ar “cylinder capacity” and, .in respect of the. T ariff Congassion
order gentral 1 this matier (TC 8530085) a “deeming™ note prowdt,s that dry linen
capacity shail be calculated from the “volurietric eylindéer capacity” of the “cylinder”.
Yhis ¢ieates a latent ambiguity in that, while cottmercial washing machines haye’ only -
ope cylinder, washer-extractors have two. namely, the outer cylinder which
‘garresponds to-the only cylinder in washmg machines and an inper cylinder (known as
ki “basket”) which plays tio part in the washing process but is used in the spm—drymg
eyele. A copy of TC 8530085 i is aﬂ:aohc*d hereto. .

A 'c@pyj of the Customs’ file on which TC 8530085 was created was obtained under
Freedom. of Infounation provisions and shows that it was the.intention of the
drafisman of the Order that the guter cylmdcr should be relevant for the purposes of
the dcemn ng nott,

. On 3()/7/82, (“ustoms, Brishane rulcd that the oufter cylmder in washer: -ex’tmctnrs ‘Was
" the velgvant cylinder when determimng cylmdcr capacity. . This logical approach
- gives corisistency when compared with' commercial washing machines and accords

‘with the: understanding of the industrial laundry mduslry and manufactures of lsundry
. tnachines. However, the latter, recognising the vagueness of the term dr‘y imcn
capacity” trieg to, avmd the use of the term..

Customs th'e-n rais t,d (ssue s’ to whether “Maytag” and “Speed Queen™ machm(, are
commeteial or domestig. Irg 1982 the issue wcm to the AAT. but C‘ubtoms last and
their argumbma were wge(,tc,d '

Cust(-)‘m& tm d a{_,mn in 1983 (Re: L@e Mckeand(l% i) 5 ALD 613) and lost %mn

,u*smms m Melbowne then argued that 9ma1l wm—operamd machines are domestm (a
bizarre uiea) but later conceded that they were wrong when the matter was taken 10
~the AA Loon g app!lcauun lor review, L -

A 1987 Lusmms carried ont: ra:dv, on:all 1mportera of “Maytag” and "Spced Queen”
machines around Austraha: - Machines wers ssized in Queensland, New South Wales,
Victoria and Sauth Anstm!n Prosecutions were commenced but-did not proceed to
hesning cxwpl in New ‘mmh Walm where ld,vemm Pty Ld. (“Speed Quu,n”} and
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Meal Pmn,ou & Co. P/L.(“Maytag™) were prmsucutcd The prosecution of Tavemar
Pty. Lad. proceeded on orthodox lines and Customs jost - all. charges were dismissed.

A significant event during the prosecution of Tavemar Pty. Lid. was the manner in
which Customs presented their evidence in the vital aspect of the “volumetric

o wlmciu wapacity” of the machines. A Customs officer gave evidence that he had

taken thi¢ cylinder from a “Speed Queen™ machine andl had given it to an mnpluwc“ of
Email 14d., 2 pérceived competitor of “Speed Queen”. An employee of Froail Ltd.
then gave: wxdmu, that he had measured the capacity of the cylinder and found that it
was less than the critical 100 litres. Duping a recess 1w the hearing, ri:pre,sentatwc:@ of
Taverar Pry. Lrd. examined the cylinder and discovered that it was not 2 gcmum
parf. The Customs Officer was thei recalled and admitted that the cylinder was
actually from a “Kleen Maid” machine which he said was “similar”. However, the

- similarity - did not extend to volumetric capacity and.the genuine “Speed Queen”

cylinder was significantly bigger and exceeded the critical 100 litces. Complaint at
fhus. app.xmm perjury. was made to two senior Customs Officers who promised that
their Internal Affairs Section wou!d ulvcstlgatc* the irregularity but ihw was never

dotie des(mw follmwu P reminders. '

Prosecution of Pearson: was conducted-on dn artifieial basis relying on perceived
teclnicalities au,@pted by ‘the Magistrate and District Court Judge (Hosking DCT) but
overturned by the Conrt of Criminal Appeal. Litigation is still continuing at great cost
to-all primarily because Hosking DCJ declined to follow the instructions of the Court
of Cf'it‘iz'mixix';nl Appeal. - :

' Q?;ea-gs_gm'- :

I*c,arson wmxmmwed 10! 1mpr.)rt “Maytag” machines about 1986. He conmc:u,d Ray

| Katte' of Cridland Katte Custorns Agency, - Mr. Katte is held in the hnghc,st estesm. by

all.and iy a Past President of the agent’s Association, Katte asked Pearson to measire
the capacity of the outside cylinder and, when rold it was in excess of 100 litres;
Katte' advised his client- that “Maytag” Model AS12 machines were eligible for

concessional entey. under TC 8530085 which made them entitled to a-tate of dity of

2%, TCEE36141 which was published by Customs.as cuurent at that time would also

Jave . '{rivm the same result but had, unknown to the -public, been invalidly ereated

lwc wse of an error in the € ‘uewms de Oftice. .

 In 1987, Katte became awarc that (,uswms were again agitating the concessional

issue so.tie wiote to Customns in Canborra explaimog-his client’s position and seeking
rulings. Léttérs datied-12/10/87, 30/1/88, 3/5/88 and. 17/1/89 produced few responses
and-no zuimg,s By 'letter dated 17/1/89, Customs Officer Higgins udwsbd that he

recogiused a pmbk,m but hdd no soluuom :

When !’Mm(m was raided. along with all other importers, Katte advised him to resort
to-the ALA.T.; primarily-on the commercial/domestic issde but Customs keep adding

nesw ?mum& i the’ face 0f submissions that they are wrong, Customs also advised
that TC8636141 which woold also result in concessinnal duty at the rateé of 2% was

invalidly ¢reated by Customs’ own fault but Pearson was told he could not rely on it.
In the face of criticism, Clustoms promised to-validate the concession order but were
50 tardy in doing so that a new Customs Tariff was introduced which limited the

W
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extent of- retrmpeatwc opemtmn of the validated Order- thus e;xcluded Pr*arson §-first
six shipments..  Pearson.did receive refunds-of duty based on a 2% rate of duty for
ifports of identtcal. machiiies ‘made after 1st January, 1988 and was prosecuted for
' th@ trest «nx sknpmentf; of 1dc,mw'nl machines.

The dnspuu: ( nOW O VADous {Jmunds) was | heard in the Adm:mstrunvc, Appml«;
Tribunal before D. P. Bannon Qutmg ‘alone. The A.A,T. ruled against Pearson on the
: mmmmoml/domeﬁuc 155U and, made other findings ‘of fact -especially as to the
- relevant. cylmdm’ for the pigposes. of TC8530085. . It did this without ruxewmg,
ovidence ‘or hearmg subuuwom from eifbier side o even advising the parties-that it
- was making its own. enquiries, Section 33 of the -Adrhinistrative Appeals- “Tribunal
Act penmits such informal enqumes but the Court of Criminal Appmil has rulgd that
such findings are not. Admnsmble in ‘criminal pro%cutlons such as followed. in
Pearsor’s case. However; the Tribunal also beld. that, had TC8636141 been validly
breatud it wc»uld havc 1pplxe:d that concessmn SO ag to find i in favour of l%arson

, i’mrsxm appmlud to thc ]*cdeml Court on uestmm of law_ and Wilcox J. found. in
' favoyr of Pearson on’ alk ewch points.. The A AT opinion. regarding the relevant.
- cylinder was not dtsturbed as the Court had no jurisdiction to deal with - facts.
- Unfortunistely, Wilcox J. madé coments on the facts found below despite. his lack of
. jurisdictian to find facts or evidence on which & positive finding - mlght be made,.
- Customy finve sought to'rely on thesé observations piade without access ‘to-evidence,
: %ub%e-qumtly, ‘the Court of Criminal Appeal has directed. Hosking DCJ nat-to_ apply
+'these facts in the Pearson. prosecution: but His Honour - declined to. follow the
© directions of the Superior court and Section 146 of the Justices Aot (N.8.W. Y prohibits
a dm&ct appeal.. from’ such dlegal conduct. An example of such a direction i found on
K F‘agm 23/}4 of the (,ourt of (,rxmmal Appeal s d1rc~,ct|0m where it is smd

“llowavcr f{oskmg 1)( J was perﬁectly wmrled to follow the f)eczsmns 50, zang
a8 he apprecioted M different ¢videri :
l‘wrdezml £ oureju dgw reaegged I their

Seb a,l‘m thc A.mwxum he reto whlch sets nut other commems by thc bupermr Cc)urt on
ttw mlwanw of the comments- below o :

On appw} 10 the F ull Fedeml Coun Wilcm: Js dccmon was afﬂrm(,d based on’ ttw
. facts foumd by the A. A.T. but the selection of the relevant cylinder, being a question
~of fact, again could not be. disturbed in that Court. However, Wilcox J. had- provided
& legal formula to ldentlfy the releyant eylinder whwh then: needed factual -
. evidence: m be applied. The lte{ieral Court hizd xo immdmtmn to nmk«. fiudmgg
- ~of s—m S0 was ulmbic, to take the issue m ﬁnallty : .

The T*ull i*edeﬁ al. (“‘omt aiem vxpwksuj the opmmn fhat ﬂu, machines were "wmhe\rm o
- extractors”. which identification would resnlt in the machines being entered af
- the corréct rate of duty. (2%) undu Tariff 9uh~lwm 84.40.9 but, agam, had no.
-,jm mdmﬁwn w 80 rule ‘ :

 Ehe )lfrcv&ecu-txon ot'l:'tearscfgai
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The basis of” ilu, C u itomns pm«;mmlon of Pc:arson is that his Iicensed Cw,m:m A;‘,ent.
selected the wiong cylinder in machines whlch are clearly “washer extr actors” (. g, -

they. have two (2) cylinders as previougly described). The inner cylinder is of a

capmnty iess thanthe volume required by TC 8530085 bm the outer cylinder is in' .
" expeds of this'volume, Custéms have led no admissibile evidence to prove, as a fact,
which is the relevant. cylinder and have, 50- far, been-abje 1 prevent Pearson -from
leading the abundance of evidence to show that hls agqmt chose com,ctly This is-

cuntmry 19 szll proqc(,uhon pnnmpiss

‘The (.u SfoTis msw alqo wmplc,tely 1g,norm tht, 'dtunate dufum available to Pearson ~

(e«pmmlly in" view -Gf an opinion expréssed by the - Full' Federal Court) that .the
fhachines are: ¢ “washer e\trchrs” dutiable at tlm rate: of 2% anyway - :

As pmwowﬂy noted, Uu;tmns wmm&nced pmwcutmn of both Mr. Pearson and his
compaity in the. Local Lourt ‘with multiple charges for each’ of six shipments. The

prosecutions wers contmry ‘to. the " provisions of the “Prosecution: Policy of the
(“nmmonwealth The prosecution dehberately led-no evidence of incorrect entry bt

successiully v the téchnical argument that the decisions of the Federal Court were -
. decisions:in rém which preciuded the Defendants from lendmg exculpatory evidence.

(then. availdble - a Mr; G. Lindsay was actually sworn as an-expert witniess but was not

allowed 10 give eviderice over techmical objections as to relevance taken by Customs,
). The éxpert evidence of Mr: [.mdsay and others who would bave followed bim
would have shown that Mr Katte had: selected the. correct cylinder and correctly -
entered the goods.. - The Magisirate -upheld these Prosecution submissions “over ,'

objection and .convicted both pariies on all charges’ lmposmg heavy penalties. The
Dufcndants appmlwd de novo to the Dlsmot Court.

The xxppmi wme betcm, Hoski ng DCJ wherL t,he same. ';ubmlssxons were apht.ld The

Diefendants app«,albd by way of Stated Casé 16 the Court of Criminal Appual whichy, in -
a lengthy and detailed Judgement found that Hosking IPCT had erred-and, in any case,-

'Was “faced wm‘h a dearth of evidence” . Conviction in rhose circumstances. would not
seem open.  The Court of C mmnal ‘Appeal did leave open.the. possibility-that the

prosecution t‘ﬂlg,h’l be: able to repais it case if it could- suitably amend its- averments. .
The Court also held that Hosking DCJ could follow the: decision of the Federal Court:

if he wished prowdecl that he appreciated the “wxdentm.ry environment” in which the
Federal Court found jtsell but,-as that'Court had made no; “finding of fact and. had. to

'relv on the ﬂmdmgxq in the Tribupal which were not admissible in the prosecution, he
would obvmwsly need to hear the ‘¢vidence which the: Prosecution hiad pmkusly .
‘ dc_climd to. Icmd If cogent cwdunce was admitied then an.cbligation arose to permit

the-defendanis to jead contrary evidencé whith the Deféndants had been trying to lead

be lf,ﬁ with a-fack of evidence as to: whether the machmcs were wa‘zhcr—exuaanra.

'duuable at ’?% Lmder ‘Bubdtem 84 40.9 i in thc, C ustomq ldllﬂ st any case.

Durmg the be aring b@forc Ht)skmg DCI, a senior (,usram:, ()ftlccr told a L,ustoms
Agent that the' prosecution: of Pearsot was bemg rmmiamcd because-he had won the
mmmc.rcwi/domus«tm issue ‘which had; once again, defeated their plans. Later, an

-even more senior Customs thcer hade. sxmllar remarks thus’ indicating -maja fides.

About  this time, Pearson’s sthmn -asked the- solicitor. for ‘Customs why these

PAGE 19
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%emm;;,iy reprehen«lbk tactlm were bemg adopted montrary to the Crown 5. pcsmon

- as “the ioumam of Jusucc, and contrary - to ordxrmry prosecution ethics. ‘He was
' mfoumd in plain- language. that: the. Australian Gt)wrx\mem ‘Solicitor's Office ‘was in

the process of" bemg ‘privatised” andthis ‘reant that its clisnts would be- free to
choose their own solicitor. Unless the client was given everything that it wamed they
would go' elsewhere arid jobs. would: be Jost. In' these c,lrcumsianwo, the prwlous

' polmy M“ g,wardmg %dlmt m)usucc had’ ceascd to apply, -

When. the mmt‘fr wem b.;wk. to Hmkmg DED, his H&mour allowed Customs to re-open
their defective. case 10 try to repair jt with’ amiénded averments, . However, the

, .amendmams able 10 bé ‘made were mcffeotwe and-. the. essential pa,n being an
: :avermeni of ldw was evcntual.ly abandoned by thra Pmsecuti.on '

Hmkmg ney th&n re‘:fu-wd to hem submtsqlons fr roIm counsel for Lhu Def endants-as to
‘why the'decision of the Court. of Criminal Appcal rcqul ired him to dismiss the charges
and 8¥so refused to allow the Defence to re-open: its:case to lead the ¢vidence that it
bad: alwaw wanted ta lead and had been wrongly prevernted as the Appeal Court had
found: - lhc provisions- of the Justices Act' (NSW) ‘preclude an appeal in such
.uxcumawnces but counsel for the Defendants advised: that there was a procedure for

© review: provnded that all other: possxble !orms of appeal had first been exhausted.

e lho I)c,fwdant:, ‘rhen ngm an order in the rmture of cemomn against H.oakmg DET

on the basis of a lack of procedural fairiess. - In pmpfmng its'case guided by counsel,
English authority was adopted which' resulted in o voluminous affidavit and several
‘more ‘sticcinct ohes being filed. This did not find: favour with, the Court’ of ‘Appeal
which proceeded to strike out all of the Defendants affidavits and procgeded to
sumimary. judgement against the defendants without reading the relevant evidence.
ANy commeénts’ mafie by this Court as o guilt or hablluy to duty were, therefore

- puwly gratwtous per mevrianm and 01 no conseqnwme

' l%arson thm! appes lod to the ngh Lourt being consoious ot thc dlf hculty in obtammg

. bpe(,ml Leave but needixg to: exhaust all avenues of: appeal before. seeking review by
the Suprom Coturt. . Because. of the need for a succinct submission to-the High Court,

' mﬂy & very narrow bt wcmmgly compelling issue was raised. Prior to the

applwﬂtmn being heard, Toohey 1. explained to ali, pmscm in Court that the High

. Court only had the' capacity to hear about 100 cases per year and must thardorc only

give léaye. in exccpuonal cases. ' In hearing -the .application, Gaudion 1.’ clear[y
rd»mxﬁce’l the mjusuce d«bm to Pwrson but, bv a mcg()my of2to 1, Spt‘:c“"wi Ic.avc was
ref] uaed : 4 .

Becauw 01“ the hmwndom COsis bung mcunrc,d l)y emch side, thc, Olrclim for Pearson
has bee. trymg to m,gotmte an mformal means of scttlement one suggestion was that
thie ‘matter should be mmxttcd by cousént to the District Court t¢ be dca.lt 'with
- aecording to law (after Hosking DCT had been given the benefit of submis ssions on-the

: . effiots 'of the decision of the Court of Criminal Appeal).. However, Customs, which

has an. uwmh&umblu source- of funds remained yecalcitrant  and’ seum,d bent on
: ’undmr; Pmt son.into" submhmon hy bhecr wmghl of supt,nor monuy rewurws

oy
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Havmg wmphcd with thb mqutremant to-exhaust all apparently avallablez forins oi "

appeal, Pearson has applied to The Supreme Coust of N.S.W. for review of the

- convietions pursuant to Section 474D, of the Crimes Act, 1900 (N.8.W.). The matter

is.in the Hands of Wood C. J. at CL.. who «)bvmusly considers this, an appropriate

" matter to be referred to the Court of Criminhal Appeal to be dealt with as an-appeal.
" However,: ‘Customs have’ ‘objected on thie highly technical. gmlmds that, in deciding -
that this-i$ an. appmpnate case for teview, Wood C.J. at C.L. is acting mmlstemlly

" (seemingly in‘muchithe same way as a Magistrate who: commits a person for trial for
\a federal offence) and this iy constitutionatly unsounid undcr the separation of powers
‘doctrine, Highly techinical submissions have becn made over two days of hearirg and

(Lustomv have persuaded the Attorney-Geperal for New South Wales to agsist themn

. déespite an earliér. decline by the Stated.  Writteri: submissions ‘have followed thc,
- hearmg days and conqldumble cost w all parties are be:mg mcurhed o

Prior to the mcumng oi slgml xcant legal costs. by all partws another approach was
.made to Custorms seekmb a neutral approach to the constitutional question. This
 would leave Pearson. with 2 burden of convineing the. Court of its jurisdiction with
" .opposition.. In-support’ of this approach, an. opinion wm obtained from Mr. R. P‘arker
.. Q.C. stating’ that: Pearson was innocent and that m:scarrmgc of justice "had
" apparently occurred, - As new ‘counsel in this matter said, “this is noi 4 hig.ask” since
Pearson. wonld. sall- cavry- the onus' of proof of jurisdiction and then the onus "of .

prosecutiing the resultant. appeal which would simiply: be the “hearing on the merits™
which Customs tactics ‘hai s0 far. denied the: Def@ndanw It was suggested that this

. was, an huxmumblc and oxpa,dmous means of bringing o an end A matter that had
" been in issue for ten years and was likely to continue until Pears(m reuewed the
* hearing cm the merits that e ‘was. entytled to. Custmzrw acting on the advice of

in’ the Amhqluau (mvomment 5ohcltor S Omce declined even thts small

' -uoncessmn atd fux ther lf'gal Lmts were ine urrcd

: ﬁubwquenﬂy, 1t-has emergcd that, by his own adm’iwsidn,' ‘was pot familiar -
. with the.fatts, had no understanding of the spccmhst legal principles associated with
*Custoins .hmff cases, took note.of a decision which' had no authoritative bearing.on
- guilt or inniocence and completely ignored the aythoritative decision of the Court.of .
Criminal :Appeal, . ~Despite these ~handicaps,.he was dble to advise Customs - that an

‘eminent € Queetl $ (,,mmscl was wrong and Lustoms acccpfcd his adwce ‘

T hc xssue rm«.ed b V. Custom« mlght be thought to. be of‘ some merit by a (.‘omnmtwnal
- academic- hut its technicalities have been recognised by the Commonwealth Director
of. Publm megcutmm who o scvc'ml accasions, ha‘s dwlmed to-take the point.

(1) :'Pedwan has wnsmtenﬂy been. dcmed a “heamnt, on the mmts” whlch is
~ his right in’ anty of thie courfs that have dealt with, the matter. Customs -
are oummtly trymg fo prevent a: hearmg on the werits in the' Supreme:
- Court by raising a technical ijcctmn Ihe, fonhcommg action for ,
- rettint of seized goods presents’ another opportumity for a hearmg, on the
" merits but. the: ﬁohcuor ac,tmg fm (,ustoms has again writer to sy that

16:4do 95451413 A REG BENSON PAGE 21
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. t«ac:hmcal objcetmns to this will agmn be mkcn lie. has both thre:atened
- and cajoléd the Defendants (o forego this-avenue of review. Such B .
- sustained and datcrmmatmn 1o aveid a hearing on the merits can onlv be
, mtc,rpreted as.g consciousness that the Customs case is ﬂawed and:
. J’eaxson is mnocmt ’I his’ amounts to an attempt to pecvert the dourse: ot

; f T, aken on the merits and carrectly. applymg the demsmn of the Court ()f
Yo Cnmmal Anp&a] 1he I"rosecuﬁon must fail bmcausc :

it dehberatcly 1ed no wndence that tho good& were not

“oofrectly entered - the failed prosecution of Tavemar-

- ,wnfnrms lhat no such ev:denw ezxxsts

O
- prove conclusively that the michines were correctly -
_entered and no offences were. committed but Customs

‘have so far managed to prwemt this svidénce from being

therc is abundancc of expert evidence sivailable to

led'- (mudmn T. at lea.s;t racogmsed lhe d&nml of namral

" justice;

- Bven if the .ﬁuﬁt()mv Agem 8 adVlCL to ?eamou was wwng, ibere should

havc‘ been no pxowcutmn because

@

('mtoms were unable to mterpret their own dowment and

‘ at umes reachud thc same concluswn as the- Agcnt

l’lw (JA T, Agreemcm (o whwh Austraha Is 4 mg,ﬂatory)

. pmwdos that no pem;mcs should apply in Su(“h Cases;

()

CE
(e,),:

@

- The “Prnsecutmn Polmy of: the (*ommonwealth” Says no
P oscwtmn should occur;

The Federdl (,,ourt has held that no administrative.
Wnalhe& should be xmpoqczd in such. cases;

Pmse(:utmns in pther Sates dxd not pmccmd and. mcwud

. goods were retmned

“The. proeecutmn of Iavumar Pty. Ltd: whtch unlike

" Pearson, was c,onducted ‘on the merits” and: without the .

“artificiality. of the now. dissredited “decision in rero. having
preclusive cﬂ“wt «uhnns.,mn res ulwd in dmmlssal of all

ohdrgu o o

There am Stron g mdlw tlons thut thc pr(wccutmm WL nnuawd and

' mamtamed fcw lmproper masons moludmg mala fides;

22
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('5)! “The technical objections now: bcmg, raxse,d to try. to prwent review. by
thc: bupmme (,ourt of: New South Walef; are;

(a) ﬁlontmy Lo ab ervatlom madf:-: hy the Communwealth
Ombudsman in his Annu'\l Report for 1989/ 1990 (,lt
Pag:e 41);

), Y«‘wdbnce of detcnnmed despemtlon not to have ﬂne
. mater reviewed at any price. This includes a
conscmu«mess of pasl lmprop@r acuons and a wrong -
msult :

)" An example of Customs usmg the supermr financial
o r@pomces of the € mmnonw&ahh ta “grind” Pearson
" into submission. : ~ -

'Ihes' above: Jends weight: to: the, conclusion drawn fom what was said by Sexior.
ustonm Officers. This was a malicious prosecuuon to. ptmlz:h Pearson’ for once again
5 deteatmg {heé Customs™ afterpt {0 overturn previons rulings on commercial/doméstic .
It i entively sonsistent with a recent newspaper réport that the reform of Customs
.fol!owmg the- ‘Midford Pammoum n;nqmry by the. Senaw had fm]ed,(cc)py attach&d)

PAGE 23
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I ¢ Iavmp s:xhau«,.md all ofher dvmlablc dvmues of 4ppca1 (albmt not
oo the merits) ibe way $eemed open 10 'séek & merit review through
- Section 4741 of thie Crimes Act: 1900. However, Customs d(,cn,d
to Lhaﬂenge the mmdmtmn of the Suprcmt, Coun on highly

. costs were gomp to be invelved so Pearson, who was by now
. aware of the animus. directed to his solicitor by
- dedided to instruct a, new solmtox who, i turn instructed Mr R
“Pagker Q.C.. 1o advise on the’ mcms M. Pd:rker who is 4 very

atall levels and Having no prior contact with: this dxspum came, to.
. theé mncluamn that a mtiscarriage ofj justice had-occurred and
- pointed ta an admission by Hosking DG that bie had failed to
- comply with, dlwttwns given ta him by the Court of Crimninal *.
. Appeal. This opinion was: subrmttcd to:Customs to support a plua
., forthe matter to be al.lowcd fo go. through to be considere d onifs -
- perits and thus save consnderable costs on each side. in
" the Australisn Governinent Solicitor’s Otfice: took it on hlmsclf to’
- advise sénior Customs. Officers that. Mr Parker Q.C. was wrong;

. with no:experience in Custors tariff issues. Subsequently,
had-written' & detdﬂecl ]etter in wlnch his.1 xgnoxzmce of T ari iff

s mamfc*st

L *Aa Cusmrm pmwtcd wnh theu attzwk on mc jurlbdlctlon of the
' %Upmme Court.the mattet-wag acgued before Wood C.J. at C.L. (at-
- considerable cxywse) and His Honouir. f'mally ruled that there was
)urxsdluuon and the: (‘ugtams submmmns were rmected with costs

e W’ood C.J. at (, L. conmdcred a written apphczmcm for. the matte:r 0
“be reviewed by the Court of Critinal Appeal. Customs supphed
¢ witten; submlwuns which were far from accurate but no
e uppmlumty was: given to make ofal submlsvwns or to-address any
.' ',wm::ﬁms that t Tis Honour may have had i int this very esoteric area of
- the law.” After having the matter before him for well over a year
.W'ood C.J. at € L. handed-down his. dcusmn on 30th. June, 1999 to
~. ‘the effect that bewas not pcrs:uaded that thls Was. an appropﬁdte .
- case 10 be sent to-the Court of Criminal Appeal. It is apparent.from
. hasiwritten reasons that His Honour made many errors of Jaw and .
o faet sternming from the lack of apportuity to address him. I”yp;cal
*and fundamentat of his eitors is the statement at Paragraph 60 of his

"amendmenl of. Awrmem 6, for lack of evidence as 1o the dry linen
capacity of the mnchmm’ -this bemg the critical issue upor which
the /a/swzess of tIze enrry mmed g A‘ pr wmusly notcd the

8

PAGE

‘ mohmmﬂ gmundﬂ hiaving norelation-to the merits, Congiderable = -

 sepiorand eminent counsel wuh experience in Customs tariff i lsqm,s |

. thig is. sornewhat breathitaking coming unsipported from a: solicitor

© féasons that ¢ The prosecutions would therejore have failed, abseny .
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' Progecytion: dxd Fail to- e«*itguu_‘ &JX amend the“ir Averment No. 6 as m |
. “dry linen’ capacity. .In.addition, there was no evidence to negative
clagsification under Sub-ucm 84 40.9. and this also is. a wmpletfzd

dof@me Tor Pearson.

ro '.As & wmlt of 1he mfmy apparem errors in the reasons of Wood c.J:
~dt C.L., a “holding” appeal-has been filed reserving the right to file -
“a formal appeal within 60 day‘; (“ustomss have filed 4 Notice of
- Motion wihich seems 1o bé at least prematire but has mdmaﬁed that
a wadc vanety of. dbvtract issues will be contested none of wlnch
‘goes to the merits of the conviotions as well'as an appeal-(out of
-z,ttme) from the decision of Wood C.J. at C L, regarding Junsdmtxon
e Propmly titigated; such issues could invelve costs to both sides of -
. upito $50,000.00 still withiout addressing the merits of the case.,
" This deaﬂy 15 a tactic: 10 further drain Pearson’s: finanees s0'as to
- erush hitn into eubmlssmn it is a tactie employed far:too rugulafly
: by ‘Customs and other examples may be quoted where
~  Commonwealth funds have.been uged improperly to defeat jusuce
A runmk by counsel for Customs: on. the last occasion, that this
1patiér was before the Court cﬂnﬁrms tha‘t ﬂm is the mwntmn of me '
‘ pmposecl new 1ssue§ o ,

e -In c:u:rmnary all P&:arson wantf» is. his ‘“day in. court” where he can
S Mve a hearing on the merits and be able 10 call evidence of
" immocence. . The thrdordmmy and expenswe lengths that- L,ustoms
‘have; govie 10 t6 prevent a hearinig on the merits demands an '
~ explanation especially because it so oifendq aceepted prosecution: -
- ethios.. The extreme miala fides revealed.in letter
- {referred to below) o the Law Society is umcentrated on Pearson
~and his solicitor but also extends to other importers ard there is
, wrmboratmg evidence to support claims. The -
. tactic of using the financidl eseurces of the (‘ommonwealth to crush: .
ar hugcﬂl(‘)ﬂ oppom’mts can also be wcll demonstrated

O mm MA ITLRS

- There has Jong bcul wxdcnt the most intense-arimus . commy from two
* solicitors in the Australian Government. Solicitor’s Office.and‘a similar .
- namber of Castoms Officers. T hese persons have gone to exiraordinary .
'.'lmgthc {o avoid any hearing on the merits and it is clear that they realise
. that the outcome of sucha ‘hearmg: would favour Pearson and bring into
- -question:the vast: Sus of money expénded; lhc, manipulation of
: many times: dlscruitted complamt to-the Law Society 1s an
offence but. has now bmugzht him’ undone mr-arouch more serious mauner.
E ollowmg ins last xe;quest for his- ong1ml comphunt to be reconsidered, the

g

el . 3 . ve . - . - . - P el . - - -



19/12/2893 16:40 95451413 A REG BENSDN ' PAGE 26

95451413

' Law Society has callcd fi or a report by and this has revealed

- aquite unacwptablc attitude-and pracnscs by the two solicitors. There are:
, also ajle;aan()ﬂs of an altunpt to. wbom a witness.and perversions of thc .

- course of ;ustwe. There seems to bu a wealth oi cormbm aung ewdcm,e 1o

suppom: me aﬂegatmns. N
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