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Dear 'Mrs* 'B:ish op,’ -

- The toilowmg coples of’ do@uments afe forwarded 45 you requcstcd today. .

Althoygh the Pearson matser appears quite simple on the surface, - there are many
underourrents and complications which make it hard {o. be conube 1-have selected
those documcnts which seem o it your. request but the result i$ ‘50 many that Twill
send thmx m 2. msmlments durmg the aitcmoml :

-1 th mk ihm I should pr owdc, you first with an overvww and will rmmbur and Jist all - |

 ofthe. dm;wmnta. hcreunder scrmnm o

1. A2 page document headeit. “The Cmc of the D‘qpute - Pearson” aud
2.. ‘a9 page document hedded “Customs v Pearson” '
3. YA 3 page document headcd “Animus in Péarson”
4. - A copy of thenotorious * Letter” which was adidressed to the
‘Law Society of N:S.W. this was solicited by the L aw Socmty whtch
-Waw mwsﬂgmmg a Sp“l’l()ll‘s wmp]aml agm nst mc - :

THE. Pmmw'rmm om pmmw um m OF Avmmm s

5. A sample mpy oi ﬂm Jn’mrmatxom chargmg Mr Pm:r%n and hxs
- Company with ﬁvatdmg payment of duty on“Maytag” COnAmEr: cnal

‘washer extractms impotted by the company and entered and duty paid by
‘Ray Katte of Cridland Katte; Customs Agents. The informations -~
inclided a number of averments. and Avcrmcnt No: 6 is. of pumcular
ingerest as will emerge: .

6. ¢ Anextract from:the opmlmg sddress by thc sz:ecufor for Customs in

- theDistrict Court before Hosking DCJ in-‘which he (Roberts) stites: ﬂmt
'. he wrll no’r under zmy mrcumstanme‘z be leadmg cvxdenu, fmm expert

- Jif
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e Ihe di'%plm. is’ g w the mrrect rate of duty- whmh Peamon asserts is ”’% g
a " Therate of 2% may spply for vyevaral TEASONS bm Pearson § Ci ustom.s Agem’r ( Ray
e Kafey chose T:C.0. 8530085 o
L e T 8530085 requitedial »apacn;y more than: l() kgs per ba‘rc:h and ﬂam ‘Was w0 be T
- chiculnted tmm L3 dwmﬂg femmla Emp!‘e%@d il the: T (‘ O { desmbvd 438 ' s
v NS :
o, ‘The formiila iéquired that the capacuy of the “cylmd@z” b& measlmd
6 Ma’v’tazg machiiies liave an outér cylinder which hiolds the: washing water and a
f0 0 inmer perfamted “basket” which is used only.in the “‘&wmlrymg" process. . ..
"« UHie capacity of the oiyter cylinder is large anough to wmp]y with TC8530085 bur.. -
©o thebasket” isteo small.
e ‘Ray: K.me had ne doutxt* umt the relevam cylmde'm was me omcr cvlmdm' smd all
S mewilbers of the Jaundry machine trade. agree with hign. . L
e dntheAALT,, the Tribunal decided as a questmn of fact, on ws bown mmauve amd n
- without evidence, that the inmer cylinder was the rélevant cylinder. [valsg made )
- ervors of law which were appealed to the Federal Comrt and corvected there. -
» * The Fedetal Court had fio jurisdiction to consider tindings of fact from the .
- Tribugial tut vias able to vule, ax a question of taw, thar the, wievaﬂf aylmder i tlw o
- éme which cofitrolis the wpau ty of the machine o wash: ‘ .
o The Fidl I’edami Court also expressed thé opinion that the mzwlnnes wire “washer .
‘ oxmcﬁtom" This would 1éad evitably to classification wader then Item 84.409
with, ciuw ut ﬂte rate Of 2% but the pmceedmgs it Ltw Court were lltmted o
' whﬁﬂwr Vs not ltems -84.40; 1 or 84.40.2 ‘applied (ie. whether they were domebtm
" O mmmem ial types). It was conclugively shown thit they were conmwm:ml but -
- thetebns.of reférence betore the. kedem] Com*t preciuded a mlmg otk ltam 84 4() 9
- that Court.. " R
« ml:mqumt pww:unm proc.eedmbs I’wrson had avmlab‘le oxpen wrthwsm P S
“who could prove-thal-the onter cylinder complied vwith the Federal C owt’ sraling : -
- '.but this Prosécution ratsed the: mgument that this evidence was “precloded” by the .
. ‘Federal Courland. A. AT decisions and could not be fed in the proscwhom '
»" The Prosecition argument was ‘accepted untila “Stated Case” tothe Court: of C
- Criningl . Appeal emphanm]ly rejecied it The: appeai Couirt also remmked on the:
. “destth of evidente” led by the Progecution. It couldno.direct the District Court: "
.. Judge to dismiss the chﬂvws becauge of the possibility that the Prasecytion might. . -
. "be able to amend its averments ( wbwqumﬂy it was unable to'do 50) and becayse
“of m mhm of a Stated Case. On ‘t‘be: failare to amand being conoedﬂd the
| Distiict Court; as a matter of Jaw was required ty digmiss the char{,ea but Hmkmg L
— 0ed dm,lmed 1o follow the divections of the superior court.. '
e % 0, et ofthe. resulis of the Statui Case™ to.the District Court, the 1udge . L
- ydoptedan extragrdinary anmgonism at the result and purported to seleatively . S
- '&pply a Veiy smalt pactof the decision without acoeptitigy the strict restrictions SRR
placad 011 uch apphcan (m cmd i gnmmg alxemahve, defmmes He canvxcicd
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; wxrnesms l”hw, isa concewsmn that \?he evndeme of expert wilngsses is
. ihcmormal way. of provmsz Customs T anff Classification mnd, hence the

amount of duty payable. Mr. Roberts’ also isued the threat of “carting:

¥ {oskm,g, DI 'to the Court of Criminal Appeal unless he agreed:-with him
;‘(Rnbem) There is also the deliberate. misdiscription of the machines as
washing. machmes despite the- clearly expressed apion of 1he F u]l
-'fl ‘ederal Cmm that they were washer extrac.mrs ' :

‘-Mr Rab«ms never rcsﬂed hom his mfusal w lead evidence ﬂn oughout

e f:the ma;ny stageq ot proceedmge

' ! hree pages: Of the tmnscnpt before Hmkmg DCJ on ?/’?/96 (i.e. dfter
' ,iretum of the: matter from the Court of Criminal Appeal” which adwsed
- his Honour that there was no issue estoppel res judicata or: decmmm in

" fenr on 'which the prosecution could tely). In effect there was a dearth of
- -eviderice™ which mlght only-be remedied if'a.suitable averment. of fact

.'lwuld be added by way of amendment. - l’ag(,, 5-of the transcript shows -

. "{hiit the prosecution attempted to “expﬁnd” the wa[dmg of the former

. Averment 6 including separating it into 2.parts. Part (4) (:1) ‘was. of no effect
“there be:mg agreement on-that fact from the beginning ; - the. issue to be

S K de(:adad ‘was which was the, “cylindet” rcfeﬂed to in, ths Note, to TC

9;: '

| ~8‘i3008$ and this ealled for legal interpretation before it muld haxve amy
s cifwl as tound by the Court: of Crimirial Appeal ‘ -

R Pa@,o 7 of the tmnscnpt shcws that the pmposed amcmimeut in: Fart (h)

- was abandoted by the prosecution. - i an averment of fact, this cauld
~have sided (buf not conclusively) the prosecution. However, it was

L clearly ain avermuﬂ of law nnd way, abar\doned for thls reawn S

A dacument headed “Annexure “H? comammg n,lcv&mt extracts trom
Reasons. of K;urby AJCI in. 1he C ‘ouﬂ ot Crlmmdl Appeal Ehs brethren '
agrecd w:th hnm

i cnmmentary on Pamgmph 60 of the réagons of W(md C.. i C ] who ©
o hem that the prosecution would have fmled absem aneffective L

o mmndment of the avermeiits.. Thére was also a.question. of the rlght 0
* “lead xébuttal evidénce as cmxtompldted by. ‘Sechmh 2‘55 (3) of the, C’mtoms
- Act, il 90] smd ‘uwl pmctloc and pmceduw :

Mme lo IQHOW N

Rc'

nson

So'hmtor ;
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Fearson noting that N. S W leg;lslatwn prevunted A direct appeal from his
decisiofn,

o NS.W: Jegislation provides an altemauve form ot rcmw but it is incumbent on "
the applicant to first extiavist al] bther forms of appeal.: This was done.by. .Jeekmg o
anrotder for denial of natutal justice and procedwal fanmess. No evidence going

o the menis of the copviction were before the couits in this phase. Although '
some judges commented that they could see no error; thcy did ot have the
- . évidence befors them 1o support this comment. -

‘s« In the absence of a review. mechanism in Commonwealth legnslatlou Pearson
would: now seém to.be eligible 1o have his convictions veviewed under NS W.
pmacdures especially singe Custorms chase fo invest the State Courts: with federal
Jungdiction. However, when Pearson applied for such ateview Customs raised a
highly techmical objcctmn based on the “separation of powers” doctrine coptrary -
10 what the Ombudsman said in his Anjiual Report of 1989/1990.at Page 41 and -
despite thex fact that the Director of Public Prosecutions has never resorted 1o this

. device:. The objection has been heard by: Wood.J, mi the Supreme Court of N.S. W, .
. butno-dicision. hasyet bésn handed down..

o IfWood } reaches a conclusion adverse to Pearson bz,cause he is bmmd by earlies:

- geneyal rulmgs of the High Court, the technical objection is ¢apable of bieing
apmatmxl at great expense to each party as .the High Court is qmtc capable of
vefining its carlier decisions to'deal with this specmsc problem. * ‘

s The obj Jec,uon by Customs referred to an the previous paragraph is thie st mf o

- lotig series.of manoeuvres agopted by C ustonis toprevent Pearson from obtammg g
the hearing on'the mexits to which he is entitled. This is the sixth such occasion '
“and a‘seventh is ivthe pxpwlxnc" This is the action commenced by Pc'xrwn for
the return of seized g;onds and the soliciter for Custorns is already trying to

_ preyenta hcmng on the merits once again. There is only one reason why such .
deténmined and constanily 1epemed steps would he tn‘km contrary t& nosmal -
- progecution ethics and. that is conscmusness that ﬂw ccmv:cuons were wrongly
. obtaingd.’ .

s - Pearsan bas other remedxm available but cost, strcﬁs and time etmng,ly ndicate .-
that the mattex should bc resol ved qulcklv and emf\wmmally Unfommatelv ‘

*.. history shows that Custorms are prepared to, and Have in the past, uséd the
arilimited-financial resources of the: Commonwealth to.“grind” their oppovents
st embmxssmn thmug,h laz:k of funds: o Co

Bl
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CUSTOMS v PEAR&QN

e "E«mm 1981, I)eleg,atw of the Comptroll@r-(icneral of Customs (now -
' the:.C.E.O. ) began making Tariff Concession Orders for oomme:rcml '
.washer extractors and other laundry eqmpment '

e l?z (75} 1982, (/ustoms (,ommemml Investigation Officers .
 ‘commenced a canipaign to restrict the application of these Qrders
~ apparently at the behest of Email Ltd, who feared that, besause of
the deteriorating: quality of their product, the smaller commergial
~ ~.machines woilld start to encrouch on their marke( despite the large -
L pum dnﬁﬂremhils (about double the price. Of the domesuc pwdum) .

e In 1982 and 1983 dxsputes raised by Customq were refer rcd to the
Admmwtmtwe Appeals Tribunal but were decided against
* Customs. - In one case; Customs argued that-a: com opemted
machme Was a domestlu machine.

s In 1986 Cuslc)mx purpaﬂed to ueat\e a Tanff Concessmn Order for -,
" Commercial machings (TC 863141). However, this Order was .
found some years later to have been mvahdly created becauw
¢ ustoms had falleci to pmperlv Gazettc it. : '

o  In i98’) randﬁs were carried ont.on all- 1mpmtcrs of ‘“Maytagg” and |
“Spwd (,)uwn” washer extractors in all States. despite their faﬂum
- with “Speed Queen™ in 1983 and contrary to the apparently valid . .
CTC 863141 which had been notified as applicable. Machines were -
" seizedas forfeited. Onvarious Jater dates prosecutions were -
~ wmme'nccd against all importers who had:acted on the advice of .
Athieir several C\.lbt()l‘l’hS Agents (Brokers) and entered at the
- donoéssional rate of 2% duty; i many cases they chose to rely on
. andther Concession Order (TC 8530085) but this, in no way, . ,
 pregiuded them from also relying on TC 863141 as both appéared to -
- apply. In Pear%n y'case, the decision to uuhscx TC 8530085 was-
baged m’urely on the advnc,c of Ray Katte, tht( L‘ustoms Agent ~see .
M Kaﬂe s esmlm)mt :

»  Beenauge Sub~Secmn ?6‘)& (1) of the (’uvmmsv Act, 1 901 (a& itthen
~wis) made the creation of Concession Order TC 863141
mandatory, Customs, undertook to vahdatul it but delays by
Customs timited the effect of the Order. The “Harmonised Fariff”
- operated from st January, 1988 and Customs argued thatthe Order . .
. could not-be validated so as to operate before this date. Ifthe Order =~
. had ‘béenvalidly created as all belioved on Customs’ advice, thenall - |
- of ihe 1mportu\ who had bcem rtudc:cl had Thm addmonal bam to



19/12/2003

)

95451413 b REG BENSON ' PAGE 056

95451413 .

g support the correctness of thenr entries pmvxded the machines were
“cormmercial” as-was subsequently proved 1o be the case. It is clear
- that the primary purpose of Customs at this time was to have the
" miachines identified as domestic 50 as to extend “Tariff Protection” -
. (illegally) to the Jocal domestic machines.

On 25th November, ) 988, Pearson challenged the Customs” ruling :
which was originally that the machines were “domestic types”.: As

* their gmnmds for this assertion became mc,reasmg,ly suspect, new
' additional grounds were added mainly directed to whether Australia -
. Standard AS 2040 of 1977 over-rode the *degming” note in TC
- 8530085 and whether © capamty” of the cylinder should be '
'medsured in alternative ways (e.g. by deducting the volume of the. .
. agitator, by Liniting the uapauty to the amount filled when the
. mxchine was switched on etc.).. At one point; Customs raised the

uestion whether the “basket” was the relevant cylinder but this was’

' abandoucd and no evndeme or argummt was directed to it.

| ‘The 1denmy of the rdevanr cylinder for the purposes of TC
8530085 was clearly the vuter cylinder (whmh iy all cases
; mwa&d&d the reqmmd 160 htre's) because:

(i) "Hms is the cylinder which .mmaizn.s the washing water;

(i) The “basket” plays no part in the washing process
- being only dalvated For the cmmc,tlon (“spm drvmg”)
- aycle; .

(i)  Customs had conducted an overéeas enquiry with the
manufacturer of “Speed Queen” friachines and had
‘been told that the outer cy]mder was clearly the -
~ relevant eylinder; :

(i) - The Customs file on whxch TC 8530085 had been
' .created showed that the Dielegate who created it
- intended that the outer cylinder. would be the mlevam
',cylmder

(¥} A previous Customs’ ruling in. Brisbane confirtmed the. k
“outer cylitider to be relevant for the purposesof . -
“’wpauty ' . .

vy Pearson has (and always has had) expert tradc- :
. witnesses (the traditional * mmrmed obgex vers”
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presmbecl by the: Pederal C‘ourﬁ: as appropmate o
determine clagsification disputes). Each of these
thnewcs wﬂl uneqmvocally depose to:

(a) | thc outer cylinder bemg ihe relevant

- cyhmler for. the’ puxposes ot TC 8530085
and

. (b) the gOods are washer extractors and not
‘merely washing machines. Tt follows fmm -
.. -this factual identification that- they are
elassifiable under Sub-item 84.40.9 in the
Custors. Tariff and are dutiable at the rate
0f 2%. No o:t*fenws were ﬂwmfme
commllted

The decmon of 1he Admlmstranve Appea“ls "fnbunal wag handed

| 'down oi 15t Augtm 1989 but contained vatious errors whicl
necessitated an apmal to the Federal Court on. points of iaw there
i bcmg no mnsdnctmn for appma]s as to facts wmngly found. .

' Aithou gh it was unnewbsaly to his decision, I)cputy Pn,mdent

Bannon in the Aduinisteative Appeals T nbunal decided that the .
iner “basket™ was the relevant cylinder for the purposes of TC -

- 85300835, “He appears to have done this after discussions with a
“salesman ina retail store selling domestic machings. Sub-section 33
(1)(c)iof the Tribupal’s Act allows for informal fact finditig but thc

- Court of Cnmmal ‘Ajppeal has later riled that such findings are.niot .

admissiblé in prosecutions even. though mey bound the Fwdmml
Conrt 1n civil pmwedmgs :

O appea”l the I‘edt.,ml Court found all issues of Jaw:in favour of

Pearson. (especially on the commercial issué) but was unable to-
make i indings of fact. Wilcax J. held that the cylinder which

- doritrolled. the machines” capacity 1o waghi was the relevant cyimder '
-and the Fall. Court stated that the machmcs were wasaher lermtms '
‘amd mt washmg mmhmes '

CIn Mew bouth alm mmnml pwseoutwn pr oceedmgs were

cominenced by Local Court inforinations. against Pearson on 12th
&e\member 1989 and against Tavemar Pty Lid. (the importer-of”

- “Speed Queen. machines) on 24th June, 1991. The. Infonmmmls N

exhibited against Pearson were later replaced by amended -

mtcmnatmns on mm Novembe‘r 1991. Iv other States, quasi-

a7

[



19/12/2003

R

15:21

95451413 A REG BENSON PAGE

95451413

.' mmmal pmceeﬂmgs were commenced but in each case, were later
: “‘sﬂﬂed” withéut: ctmvmnom being Iemrdm:l S

T ho hearing of the chmgcs against Pearson cmnmenced i thc: Lo«.al
Cowitin August 1991 and continued into the next month. The

‘Prosecution suoc%%mlly argued over strenuous objections that the - -

.ﬁ "Ad.mmubtratwe* A,pmals Tribuiial decision as modified: by the

Feder al Coutt constituted a decision in rem which, prccluded

" Peargon frony leading eviderice-that he wis inpocent. An prert
.- witness was called by Peaison o prove facts that- would lead
. inevitably to the ¢onélusion that the corréct rate; of duty had been

pfaud and-that Pearson’s Custonis Agent was cprrect. - The

" Magistrate. upheld (wrongly as Jater appears) that such evidetee was |

prectaded from being led. I nevuably, Peamon was conthed and o

. hmVy ( mmlmum) pemhwq were xmposed

:Poilowmg convictions rewrded 1 the: L,,,oc,al Couirt, M. Ray K. a‘itc, -

‘Péarson’ s Customs. Agc)nt copvened a me»etmg with Custoriis mmed] :
 atclarifying his part in the decision to enter.Pearson’s goods.at the ©
rafe 0f 2%, Present for Customs were Mr, Greg Collins and Mr. |

, ‘Mu kiDrury and Mr, Katte gave a sincere and emotjonal submission =

that Mr. Pearson was innocenit of any wrong doing-and that the
decision was his (Katte’s).  Mr..Collins adopted-such a hard and

. inflexible- approach that Mr. Katte, who had. always been:a staunch- -
- supporier of Customs was lltt,mllv yediced to'tears.  Collins then
".smcme:d terms under which he was pmpamd to modlty the
: pmse:cmmns He mqulmd Pearson to pay.a sum in excess of’
*$7() 000.00 mtw&mstandmg that-duty all(.gezdly shortpmd was Jess - _
~ than $30,000.00. Mr. Pearsan, who was ‘sutfering a heart condlition i
. brought on by siress, appearéd to be- about to dceept these terms. but-

‘Collins went on to insist the Mr. Pearson personally as well as the
CLTPRILY ¢ also plmtd guilty to some chargas These totally

" unreasonable terms were then rewcted by M, Pearson who valued. -
* his unblemished record ( Hosking DCJ later d&acnbed him'as “an.
- henest man”). The reason for M, Collins’ utreasonablé: amwde :

became. apparent some time later when he. mdlcated in front.of
Wwitnesses that M. Pearson was being punmhed for thwarting the
Customs’ intention of imposing domestm raes ot duty on small

. commerc,ml mmhmes

: i?he pmseuutwn 0? the Sydney mmparter of “‘Speed Queen

machimes (Tavemar Pty. Ltd.) also. wnunenoed i the Local. COurt

* but, in this case, 'no attempt was made to prévent the Deféndant

3 leadmg excilpatory evidence and this was done: In the resul, all
© chiarges. whmh wcarc mmdar tor those. ugamw Peaxson were -

: :A: .

08

i
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dlblﬂﬁSﬁd A dlﬂewnt distarbing fcatutre in lhxs prosecumon was
that a Custoris Officer gave evidence and produced the outer
" cylinder from what he alleged was a a “Speéd Quieen” miachine. - A
- witess from FEmail Ltd. thep gave evidence that he had measured
the outer cylinder and found. it to have a capacity: well shoxt of 100
Jitres.. Durmg a reeess, the cylinder was examined and found 1o be .
- not from a4 “Speed: (Jueen” machine. - On being recalted, the
© Customs Officer then admitted that the eylindir came from a.
“Kideen, Maid” mdthme which is the domestic model produced by
' f&pwd Queen “The corrchpondmg cylinder fmm the “Speed Queen”
* miachine was c;omfortably in excess of the, oﬂtacal 100 liwes. Later, -
- wmplw\t at this apparent perjury was made to'senior Customs.
: ()fhrem who promised an enquiry through Tnternal. Affairs bm thnt
o 'uiquy has’ ncvcr beem oonclmted desmte follow-up requests.

Soos ‘}’eamon appeaied wthe Utstrtcl Court-where thc Prosecutor first. «
- stated that hé had no intention of calling-dny ‘evidence but would
‘rely on the same argument about the- “preclusive effect” of thie
“Tribunal/Federal Court’s decision. This submission was argied
o ixuatediy for nearly.a week. . Ultimately, Hosking DCJ also upheld |
- the “preclusive effect™ decision and cony iction agajn appeared
* ievitable. “In.these circumstances, Pearson requested Hosking, DEY
. 16'state a case to the Court:of Criminal Appcai seeking advice.on
:geveral points but in: pamwlar the argumcm asto ‘pwcluswe
:cifex:t” '

o C )n lbt ()&mbur 1993 a démxled fetter. was sent to the Au‘;tmhan
(;mvemmem Solicitor detallmg easons whv the prosecution of
. Pearson offended the “Prosecution Policy of the: Commonwealth” -
" -by the Attomeyw(}eneral I'hls plea fell on deaf ears-and there is. ‘
' iwme doubt as to whether or pot Custom vere fully appmwe:d ofits "
~contcnts by the- Au«:trahmx (Jovemmcnt bohcﬂor

® ' .'-Uurmg pr@pamtwn of the. St.m:d Case,.a drafi pmﬁc,md bv Cufsmm&. S
- . contained two paragraphs which were irtelevant and unduly -
o prc;udlual This was brought to the attention of - of
© . the Australian. Gcwcm'mem Solicitor’s Office who was given the
Alternative of ag*reemg 10 their deletion or defending theitr inclusion
" betoro Hoskmg DY, A -agreed to their deletwn

. Ahaul OnE year. imar and nmmedlately buore the Stated (“asc: was w
" he considered by the (,oun of Criminal-Appeal, counsel for .
- -Castoms, instrucied by - of the Australian Government”
‘ ‘Solicitor’s Office made serious. allegatmm to-Hosking ICI against " -
o Pmrq(m s solm‘ror to the Mfect that he had mhxﬁed the: ‘mted (,a,se
" c; :
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5 3'lt was- plam that thf: Customs”™ leyﬂ representatives had mpmpwrly

contacted Hosking DCY prior to'the public accusation in-open Court’

- and rhat His Honout had jumped to an untavourable conclusion as. a .

'rwult Conisel for Customs admntted thait he had no e‘vndemcb or

othier instructions to support this outrageous allegation. Nover-the -
- less, it bad the effeet of delaying the hearing of the Stated Case by
. isomie months. ‘Subsequently, saw fit to lodge a .
: Complamt against Peagson’s solicitor with the Law Society and the
. Legal Commission. T hose complaints were dismissed and
-considerdtion was given to thé actions-of and his.counsel

but the absence of a sound recorded transcnpt saved thﬁ:m fromy -
serious trouble,

' [t s now shvious that has been-improperly using his |
- dmm‘edntud complamt to: inislead senior Customs Officers as to-the E
* Solict itor’s integrity whenever any attenpt has been made to make

representations to Customs or the Customs Mi wister. An example

* may be found. i the attached copy of a letter from the former

Cystoms® Minister and this action constitutes-a criminal offence;

apparently by ‘contrary to bectmn 171P of the Legal

meesswrz Acz‘ !987

it is ﬁom this point mm: ~ aggression towards Pearson and. -

P@mwn s b()ll,bltm‘ has pa%ed pit om dltﬁcuh 10 ou‘rrageou$

Un lst [)ecember 1095 the Count of Cnmma] Appeal hande;d

down its decision which was highly favourable to Pearson. I
ruccmd the “‘prmluswe effect” submission of the Prosecution, held

. that there wag a “‘dearth of evidence” 0 prove that the goods as
. -wisher, extmctom wwere not dutiable at the rafe:of 2% in their own
B nght (this. would be a complete deferice for Pearson - e. g you
. canngt “¢vade payment of duty” if you. htm, pzud the correct
- 'amc)unt) held that: an averment that Customs belatedly sought 10 relv

om was invalid as an avermerst of law and said that while Hosking
DET could have régard 1o the decisions of the Federal Court, he-

" piviist consider the evidence on which that Court was forced to rely

and which was. inadriissible it the prosecution. Other restrictions
were pldwd on Hosking DCJ. but the possabxhty that Customs:could
effectively amf:nd their- mvahd averment waa, left operi to ){()Saklll}:

, L)‘;J s dlsm.tlon

- The d@uﬁmn of thc( ourt of (‘nmmal Appaal camé back heﬁ)re
" Hosking DCY on 2ad Eebruary, 1996 at which time Customs_
attempted to.amend the averment disillowed by-the Couit of

rxmmal Appea! To be effecnve the ammdment would have to -
. U

10
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aver Facts which would permtt the Coun 1o conclude thai the

ambigaous word “cylinder™ in TC. 8530085 should be interpreted so

as to'mean the inner “basket” and not the outer cylinder. . it would |
alzo neéd to aver facts which would preelude classification under . |
Sub-item 84.40.9 in the Customs Tariffas owtlined in Pige 34 of

~ the reasons for degision of the Court of Criminal Appeal. 1t is
_recorded in the transeript of 2nd Fe sbruary, 1996 that neither

amcmdment was able to be made. The prosecution was able 10
make a minor amendmen‘f to the effect that the capacny of the

- basket was less: than 100 litrés but this had niever been in dispute
-and added nothing. At this point, Hosking DCY was faced with.a

compieted absence of any evidence which would permit him to

convict, however, he adopted an attitude of belligerence (descr 1bed

by an on-looker a8 “going balhm«”) and. mdwated that he was -
prepared to convict. At this point, Pearson’s counsel sought to lead
the evidence that Pearson had always wanted 1o lead (proofs had

been prepared and withesses were a viailable). This evidence would..

: . preve affirmatively that Pearson’s Custoims Agent had cc&rrecﬂy

. eniered the goods and that the charges shoud be dismissed.
, Hmk;r«g DCJ refused to.allow such evidence even though he had

', atlowed to Prosesution 1o re<open. their case to attempt to amend the -

deiecuw averment. (Oné can (mly speculate at the cause for ﬂn&

g uwbam

" 'Bewuse of aﬂomalm mn New South Wales leg,xslatxon a direct,
- appeai from Hoakmg DCJ was not possible and; on counsel’s

-advick, an apphmtmu for Certiorari for denial of procedural -

faimess was made on behalf of Pearson, Peatson atteinpted to put

intissue the comeamess of Hosking DCI’s decision as part of the

. application for Cettiorari bit Customs countered this by having:all

documents relating to this issue removed from the file and. not

© gonsidered. As part of his subsequent reason for decision; Meagher

- JA sgid that he.could see no error but having remow,d the: relevant
' duwmentm this namrally Tollowed

P’cmson applmd for special lwve 10 appcal to the High Cour‘t
immedlatcly before this application was heard, Toohey J. explamed

 that the High Court.only had the capacity to hear about 100° CASEs

pet year and must select th()% whose regolution would have the -

- wwidest possible application; the Court should 1o longer be mmpiy
' rogrardm a8 Cmm ()f Appeal When the apphcauon came on for

grﬁmhng leave m Pear\on to re-«open the d@ic‘nm, ca:a&: And was

 propared tor prant special leave; howevet, the 2 rémainibe Justices B
. WETE NoT pmparr;:d o ;,mm leave This 'was m*obably the most

. 7,_

11
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&uace&sa ful appiwatmu dealt wnh that day, all bang lefuscd some

B quxto pummctouly

,E'Iavin.gp exhausted ’é;ll other available avenues of appeal(al‘b'eit. not .

on the grits) the way seeraed open to seek a mexit review through -

" Seetion 474D of the Crimes dct, 1900. However, Cusloms elected |
1o challenge the jurisdiction of the Supreme’ Court on highly-
- techmical grounds having no relation to the merits. Considérable

cousts were gomg to be involved so Pearsom; who was by now

‘aware of the animus directed to his solicitor by

. -.decnded 0 m«,tmu; anew solicitor who; in tutp- instructed: Mr R

Parker Q.C. to advnw on the merits. Mr. Parker who is a very.

~ senjorand eminent counsel with experience o’ “Customns tarif¥ i issues -
o atall lev@is and hwmg 10 priox contact with this dispute, came to

-ther contlusion that a miscarnage of justice bad occurred and -

pointed o an admwsmn by Hosking DCJ that hie had failed to
comply ‘with directious given: to him by the Court-of Crimiinal -
Appeal, This opinion was submitted to Customs to support 4 plea

- forithe matter 1o be: allowed:to go through 10 b considered on s

merits:and thys save. considerable costs ¢f each s:de in

the Australian Government Solicitor’s Office took it on hitnselfto .

- advise senior Customs Officers that Mr. Parker Q.C. was wrong;
' ﬂm 1S SOmew hat bmamwkmg Coming unsupported from a solicitor -

with no experience in Customs tariff issues. Subsequently, 5
had ‘written a de’cmled etter in which his i 1gnorance ot larxﬁ o

is mam#cst

As: ( ‘ustomw persls’ted wn*th thmr attnck ot the Jmsdwtnon ()i the

- Supreme Court the matter was argued vefore Wood C.J, at CL., , (at "
. ccmmdumbla expense) and His Honour finatly-ruled that there was

jumdmmu and the: Customs? .submxssmn.sl were rejected with costs.

" Wood C.J: at C.L. considered o written applieaé:ien for the matter to | -

be reviewed by the Court of (,rnmmﬂ Appeal. Customs supplied

' wrntten submlssmm wh‘rch were far from accurate but no-

apportunity was given to make oral submissions or to-address any -
eoricerns that His Honour may have had in this very esoteric area of

' the law. After havmg the matter before him for well over a'year ~.
- 'Wooed-C.J. at.C.L. handed down his decision on 30th June,1999 1o .-
3 the d{’m,t that he was not persuaded that this Was an appy opriate.
case-to be-sent to the Court of Criminal Appedl. Jt is appaxent from -
 his written reasons. that His Honour ‘made many errors of law-and
'mct STETRnitig from the lack of opportumty to address him.. Typical

and fandamental of his errors is the staternent at Paragraph 69 of his -
1ea50NS &ha’; “The prosecutions would therefore have failed, ubs,em
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ameridment of Averment 6, for lack.of evidence as to the dry linen

cdpacity of the machires, this baing the eritical issue upon which.
the falvene&s of the emry rrned. *. As previously noted, the
Prosecution did fail to effectively amend their Averment No. 6 as 1o o
dry linen capacity. In addition, there was no evidence to negative S
classification under Sub-flem 84 40. 9 amd thls also is a completed

E defem,e for Pedrson,

@ . As a result of the many apparent errors in the reasons of Wood C.J.
atC L., a *holding” appeal has been filed resérving the right to file.
u-formal appeal within 60 days: Customs have filed a Notice of .
. .Motion which seemis to be at least premature but has indicated that
2 wide variety of abstract issues will be contested none of which
~ goes to the merits of the convictions as well as an appeal (out.of -
_ time) from the decision of Wood C.J. at C.L. regarding jurisdiction.
‘Properly litigated, such issues-could involve costs to both:sides of
" up t0-$50,000.00 stifl without addressing the merits of the case: .
This clearlyis a tactic to further drain Pearsoni’s finances so as 10 - ol
- crush him into submissiow; it i§ a tactic employed far too regularly s
by Luutmm and other examples may be. quoted where
Commonwealth funds have been used improperly to defeat J:ﬁuce
A remark by counsel for Customs on the last occasjon that this
magter was before the: Court confirms that this i the intention ot the
, :pmpmed new mswm

e In c;ummary, all Pearson wants is his "‘day in court” where he can.
* have s hearing onthe mefits and be able to call evidence of -
. innocence. The extraordinary and expensive lengﬂm that Custorns -
haye: gone 1o to prevent a bearing on the merits demands. an '
“explanation especially because it sa offends accépted prosecution
ethics: The extreme mala fides revealed in Jetter -
(referred to below) to the Law Society is concentrated on Pearsor
and bis solicitor but also extends to other importers and there is
, wrrobumtmg evidence to suppoit claims: The
tactic'of using the financial esources of the Commonwealth to mnsh
B Imgatson Opponents: can sﬂso be wcll demonstmwd '

; OTHER MATIEI@

Thexe has long been wndem the most mtmse ammm commg from two
solicitors in the Australian Government Solicitor’s Office and a similar -
©‘number of Castoms Officers. These persons have gone to extraordinary
- longihis 1o, avoid ady hcmr\g on the merits and it is ¢lear that they realise
" that the outcome of such a hearing would favour Pearson and bring into
" question the- Vst sumg of. money expended Ihe mampu]atton of

. ..'"-Q .
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many times: dmcredxted (,omplamt lo the Luw Society is-an ;
ottence but bas nOW brought bim.undone in a miich more serious manner.
Following liis ast request for his original complaint to be regonsidered, the
Law Society has called for a report by ‘and this has revealed

- aquite: wmw@ptablu aftitudg and practises by. the two solicitors. Theré are:
. also allegatmns of an attempt to suborn a witness &md pervérsions of the

course of Justxw There: sgems to be a wea]th of oormbomtmg ewdﬂnoe m
supp(m tht, a‘llug,atmns .

Iwmﬁﬂ' i
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-. ANI,MUS.' IN PEARSON

. For early; mdncatu)ns of ammm toward&» all importers of small mdusmal
laundry machines see the dcx,ummt headed “Customs v C,ommcrmal
: Latmdw Machme;,” S :

A.uimus-dirwted- at Pearson seems:to have commenced when he thwarted
Customs plans to extract duty at the domestic rate and not at the lower =
commerc,ml yate with the decision in the Federal Counrt; although it was
Pearson’s ‘first foray ini this area, his. sweeess comes af the end of a series

. of deieat‘s for Customs. - “Clearly Customs were trying to extend some
unofficial and illegal “tariff protection™ to Email Py, Ltd. who were
producing: dame:stnc gmm of exlremely poor quahty $0 that some-
doméstic. users were pr epared to pﬂy double lhe pncs fora rehabla
cummemml machine. -

At least: lWo Leg,a’l Oﬂ'iwrsf in the Australian Govermment Solicitor’s
Office were: pmpared to assist in procuring a miscarriage of justice once
the Pearson prosecution was commenced and the so-called ¢ ‘preciusive
effect” submission wh: ich effectively prevented Pearson from. detemdmg
- the pmbwui*mn chargés on the merits was utilised. Having beep a
prosecutor in the Australian Governinent Solicitor’s Office and the
superior. ofboth of these Legal Officers, T accosted the Legal Officer who
had the carriage of the matter in the Logal Court and said words to the
effect “You know that the Crown does not do this, it is contrary io

' prosecution principles”. He replied “Look, the-office is going to-be
o pnvatx%d and cliénts wiil be able to-chose their own solicitor. We think -
-+ that 30-T.egal Officer positions will be lost if we don’t gwe the uhents

~ what thz:y wam 50 we- dm‘x t tollow those rules anymore :

Pearson wag mwﬂably conwc’(cbd when the Magistrate accepted ( Wrongly |
as it later was held by the Court of Cririinal Appeal) the “prectusive
effect” & gument and Pearson’s Customs Ageunt, whose decisionit was 1o
enter the. goodb as they were, made representations in. the prcscme of -

. another, msﬂy, to Customs Officer Greg Collins, who had the carriage of
~ the matter. for Custorns. He was told ‘words o the effect “Buf we know
that they are really domestic machines” thus indicating that the
pmwcuuom were 4 “pay-back” for proving Customns WIOBE yet again.on
the domestic/commercial issue and also a-refusal to aoccpt ﬂm obvmuslv .
wrreot de@m(m of the F ederai Cmm o

- Ag’ﬁt:: I i pe
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I“he, agent then appr(:mhed C ustomﬁ ()mcer Johm, Mawkcswmnh who
made a similar statenient. - .

There ihcn f(xll@wed a ﬂenes of pmceedmgs in various courts whem the

© prosecution: rcpeatzd]y used deviges to prevent a hearing on themerits

being obtained.. These are detailed in the document headed “Chronology
of l’revmmon of a he:anng on the merits in Peagson by, Customs : At leabl
fives (‘i) msmmev; are detailed und a :s:xth is thireatened. -

An 'LS(‘dlﬂllml of animus took placc on 28th Fcl:»rumy, 1995, when 1 was .

-sunmmonied: without niotice to Judge Hosking’s Court where | was. accuvaed

in opern. court of falsifying thé Stated Case signed-a. year before: by dek‘tmg

TWo p;«mgrapha This false accusation was laid by Mr. P. Roberts of

counsel mstructed by Mr. Roberis acknowledged thathe -
had fio instructions to Justify his allegations but asserted that the salicitor .-

who preVmusly had carriage of the Stated Case woird not have agreed to

the amendment. ln fact that solicitor had agreed to the deletion of the iwo.
pamg,mpha which were, itrelevant 10 the issues in dispute and were highly -
pxejudwul Such an alleg«mon could fead to both Mr. Roberts and his
m'smwtmg, y officer’ bemng struck off the rolls of practitioners as had

happemd in ths case of Mr. Poter Clyne some ycals ea.rher

Dm g, the neﬂ(t wmks thme was a ﬂuny of actmty where those. -
rcspcmmblc for the allegations sought desperately to extricaté themselves. -
even by frying to Justdy their actions sx post facto, Fortunately for them,

the procesdings were not sousid recorded and: thie shorthand court: mfwrter -

failed to. gf:t a @omp]emly accurate transcnpt altlmugh seemmgl‘y
suff ment : -

A mmpiaim wa'«é lndged by Mr. Martin (‘hurchilf éolicitor n whose
office I was then workmg on the strong recommiendation.of Mr. T. Healey
of ¢oungel. Ult;mawly, it was decided that the evidence of the nnperl‘ect

' tranzwcnpt was m&uﬂimant to deal with tho&c respomxble in such a smcms

mmtcr

has todged & “tit-for«tat™ complamt agamst me with the Law
Society but it was rejected. Over the years, has, from time io. -

time, -réquested-the Law Society 10 review their décision and hag been

- unsuee essfl each time.. He has ru,enﬂy agam asked for revww

[ was- pu,z:zled by obwssw@ persistence with a- wmplamt
whmh Was. plamly mgated by the transcrnpt for thf: vntal day but I have

[
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recently. bcen adwsed thm: whcnever I raise issues thm are.diffi w,ult o de:al

wuh ‘his tactic is to diseredit: me by saying to his client words to the effect:”
“you can’t take notice-of Benson ‘he is being investigated by the Law

Society™." (“’mncrdenta}ly 1 have been making the strongest rﬁpreb@l’ttﬂtmns

K . yet now thatl have, for-the first time, been provided with the reawns
" advanced:by-his Office for saying.that the. independent advice of Mr. -

Parker Q.C. s wrong and his fresh request for. his complaint 1o be. again

o rfz—mwmg;awd seems linked:to'this as my advice from Canberra iy that he -
" has usedthetactic of referring to. the mvestlgatmn ()f his:new requmst asa
[ Theans. of dl&t(ﬁdﬂlﬂg me. S . ‘

L An cxammauon of the- wrrmpondenw fmm . towyselfwill -
(A uhOVV mwmpuate ]anguagc ' T

L It saema '(;le;ar !hm | s aware that the: wmnctlons were wmngly
o obtamnd lmf i dctermmed w mamtam them' ncvmthn lt"SS

a ; I“hw matwr combmed wnh othem thatl act.in plut; ottiers in whwh mher

solicitors e involved: oleur]y show that the unactoptable “cufture”;

© jdentifiod: in ihe Commiercial mvecngmmn area of Customs by the Sepate.

Select Commmee is'alive and woll: desplte theé multi: -million dollar -

" expemhtwa 1% rcpamtmnﬁ and al’tempm {o eradicate: lt “The tmdwxrmble o
- officers had l)ﬁem reduced in numbr;:rs tor a few years: “but are now !

spreading their practices to newcorners - sec.attached, - A new dimention
has been added in:that some solicitors:in the Australian Government '
Smhmtor 5 OtF cé: mc now actwely aﬂmsﬂng the rewlcltrant ofhcerv

17

T

[



'13/;2/2883 15:21 35451413 b REG BENSON PAGE 18

LT sy fj'f

e ER53511 145 j;Abl{n&ES"{'f' ANTEREAT P GNAL o , C o < PHRY P X AR i Fooos

/ 3?1 Macqu.ilié, Fioad
$pnngwood NSW 4771

: Mrs Ehzabelh Macbunacme o . S | -
' Professional’ “tandardg, R T o
. Law Bopiety of NSW, s S L
170 Phillip Street. A o i
;"-'%YDNLY NG wzzsm T TP Cag jfmw
- S - —es—aaﬁumymgg
dig f)&m«vjﬁ V 22/ 5 gga

: Dear Mres MacConac.m@
‘ Camplaim against Mr Rag Benson by
A refaz 0 ous reacmnt t&lephone conversahon | L

| l am mo»t concem@d that my namn is b@mg :mprope(ly us&d i a
) vendeat‘ta agam*«;t M Regy. Banson - ‘

o was. bom on W December 1942 1 was admitted as. an Attorney. Smliutor and
‘Progtor of the E:»upreme Cour‘t of New South Wales on 25 November 1986, |
- commenced wmkmg as.a. solwutm in. the Commonwealth Deputy Crown Somnor S

Austrahan va ,.nmemt Sala(:utor S Of’nc*a ) 1l retired on 2 February 1999

o m June 1994 I nau the carriagp of a Cue’toms F’rosecuuan against Néil Hamld

: _Pearsaon & Co. Pty Limitéd and agmnst Neil Harold Pearson. Mr Reg. Banson act&d
" for the deterdams. The. defenﬂants wers convicted in. the: Lecal Court and: appezaled,
. to the District Court. whére the appeal was by way of rehearing. Atthe conclusior of
© the:hisaning oo 14- June 1994; Counsel for the. defendants asked the Cour to- state a
. casgfo the Cout of Criminal Appeal The.events which Tollowed are: set out in my
' afhdamt daxcad 24« March 1995”7 m wmcn l understand !hat you have a eopy

o had dtscussaom wum Mr Ben«mn 1 und@rstood thosa duscuﬁc‘:ons w r@late to
' alterahon& inthe tormat of ths. Btated Case'tp commy with: the requ:ramem& of the
- Court Qf Criminal Appeal Registry: | did’ ‘mot understand: thos@ dlscusssom to relate
" to thetext of the Stated Case which had been, agreed bétwéen our: mspecttve
. Counsel. Itis Guite Cledr that Mr aenson and | were a’t sama pomi i thoqez
dascuwons ater 04$~purp0t~@¢ C : . .

Sl Staptember ,arrd Orteber 1994 t was i, Scoth:trld gath@tmg a‘tﬂdawt nvcdenc@ Tor

" the defende: af. detinue proce&admgt being le] ‘brought’ against the’ Collector. of- Custom

¢ by B Ar:}umo Bro, Piy. Limited-ariging from Ihe seizure by Custorns Dfm,@rs ofa’

- containgr taik of Scotch.whisky. Ir January ang i—ebruary 1995 | was ﬁgﬂm n

.. Seotland for the takmg of @wdc,nce on commission in: thoge proceedmgs inthe. = -
- Sher nff (;ourt of. Glavgow and %trathkea!vm purisuant !o an Iriterfocutor- of the lnner
House of the Lourt of SGSalcm : o :

:, The Stated baw was 1o be i\bt&?d l)efom the Hegtswar in the Court. of Crimmal

rEASseEaAEAsESSSEEREEEm———

__ £t

—
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!‘ o Appeal wh;le | waws in Sc‘,otland 50 | ar ranged with my colle ague Mr Alexander

McLeod Walker to attend for me.. | undcershnd that there may be some dispute by
i ‘Whig- r@gard L :

- Whilg I was in bcc»uqmd 1 Nad a-fiumber of telophone ccmvereanons wuth

: It was practice-to telephone me in the afternoon, Eastern

“Australian Time, so that in Glasgow in Scotland It was the early hours of the
morning aceording 1o Greenwicl Mean Time. - On one such ocoasion in late
February 1995 he said 1o me words to the effect, "Benson has altered the Stated

'(,a.,e that was agreed bétween Roberts and Ronzani. Me says that you. agreed-to

"I said words to'the effect, I didn’t agree to that. I did agree to changes 10 the
: format 10 comiply with’ the Rules But ! didn't agree to dny changes to the aqr@ed tex! )

~.On my returmfront: Scmﬂand to New South Wai@s “said to me words 1o
the effect, “i want: t() nail: Benson, | want you to give mne-the evidence 1o do'so. If ‘you

dom't, ' crmcluurev that . you antered mm a Lon'splracy with Benson i's. Benson or

1

n ~ you. |

. This approach adopled by | ‘put me.in a very. difficult position
. . No doubt'that was. irtention. ! did not believe that we were dealing .
' with anything othér than the result of an unforlunate mt«suncwmtanding - irrritating,

time-wasting, Yru«trahng annoying, but ricthing more sinister than that.. ldld noy -
‘believ that Mr Behison had done anything dishionest. But as an officer of the
‘Commonwealth. Public Service | was legally- obliged to-carry put- fawful directions. ,

My belief that the-action which intended against Mr Benson was : ol
“unjustified, mappmpna’tﬁ antl undlgnmed would not be & defehce 10 a- charge under /
“the Public S&Mo@ Act (Com monwealth) of failing to- carry out & lawful dlrecucm

The threat by that hc, would conglude that : ) had. conspired wnh
L Mr.Benson was particularly woirying. it was not that | feared a formal charge

I had net conspired with Mr Bénson, there was no evidencé against me .and. | could

» have no . conceivable motive for entering into such a conspiracy with Mr. Benson.
Howaver, if- stated that as a uspsc;on to his superiors, then thal shir
could continue 10 ﬂdmdge me for years without -my ever having a proper opportunity -
to defend myself. } have known of other similar instances in the Aue.trahan C : S

- Government, Souu‘tor Office both before and since. .~ , .

1

8o, havmg been dnect@d to producea an arfnd.:mt accosdmgly, under duress, | duly . , -
 did so; o 24-March 1995, In my adfidavit of that' date. | contined mysels. z,mctly {o.the . ;%
tacts to the best of my knowledge, belief, understanding and recollection. = -
" objested that:my affidavit was insufficiently ingriminatory of Mr Benson. o
. | endeavoured-to rriollify hifn (not very successtully) by pointing out that { could only - K /
_depose a3 to what ) could say on oath and. be cross-exarmined upon. 1 vugqmted o . 3
that the Court of Criminal Appeal was unlukely 10 interest: st:zelf in thp | o f

E
|
Sal

attel in the! wqy in which | g'amer he noped , : C ,
~ Shortly thereaﬂe:.! had a conversation thh, who was’ , ]
immediate supervisor. 1 told that | did not'rot-think that the Court of L
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.Cnmma! Appuml would want 1o mvolve itself in thus way. He said wc:;rds to the
- reffect,"Oh, Ithinicthey'll take a. very. serious view of ii. t want 10.see ﬁeg Benson
steuck off.” In that conversatnon as he had done on, Sevaral previous Qeeasions,
: eyprmwd resentmernt. of the fact that a ch@nt of Mr'Benson had -complained
- {othd ()mburjsman about & matwr of whach had the carrlage.

CAS hagt amuratea!y pmdtm@d the Courtof Cnrmnal App@al took.no acnon ()f the
“kind for which. and. had exprasged their hopes, - .
Accordingly, then made. a complaint to the Prof@z;sxonal Standards

‘Gommittee of the Law &ocmty aqainst Mr E)enson

-%hort!y th@r@aﬂer 1had a. corwarsauon with who was then N
Director of. Léga! Services ity charge of the Sydney-Office of the Austratian .
Government Golicitor's Office, in referenceto. the complairit which' had
~madeto the Law Society againgt- Mr-Benson. 1 said words 10 the effect, “I dor't think
this Is. the soit-of thing the Crown Solicitor's Office. or the AGS now, -would irvolve
T oitsel in He qaad “Well, it's: not being done by the Office.” I said, "Yas but 1 don't
_ think there’s anything: it said, "Domt.you, 7" 1.gaid, "No, and
{'ve baer proved a true prorohet 1-said that 1"didn’t-think the: Court of Criminal. -
Appeal would: take it up ang they-didit.” He said, and hava, Tecdly
- gat itin tot: Bénson.” | 'said, | kriawe, but.{don't think like that. I know that’ Hag B@nson
canbe. very irfating. but |-dor’t think & vomplalnt 10' g Law Baciety i1s-a gengible:
| regponse.’ _  Said, “Yeas, hup@fuuy it all blow over shorﬂy " $€lld Let‘

' Hopp s0."

Nat long after thdt R transfarred 1o Melboume as Duector of, Legal :
ServicEs. i c;«hdrgc-x ol the Melbourne omce» of the Au%’lrahan Governmem Suhutoz

| uﬂder*tand that he has snge r@tvmd :

-At:this paint [ wmuld mtemoiate the: somewhat obvaaus comment: that: if the c,mmplamt
were in fact d@pofficial comp\amt by the Australian Giovernment Scligitor, it would be
signed by the:Director of.Legal Services in, charge-of the Australian Government
Solictar's: Ornm in New South-Wales and would anneX a statement by me (a5 the
seliciter havinq coriduct of the. matter atihe relevant time) setting out the facts arid
mdscatmg the dishonest condugt of which 1.believed Mr Benson to e guilty.” Yet, as
| understand, no such- sagnmum and no uoh slalen‘aent have ever bc-:een fumnshed to

' ycm

' and edth nggestad to e thﬂt ¥ quld mys@lr complait tu
tm, Law omcac-rty against-Mr: Benson. | said to each of them mdtwduany that-)-was. not
willing to.do so; Obviously, | could not: lawfully be directed 1o mak'e a pnvata
-wmpiamt in rnv oW Name, $o thoy both teft it at that ‘ .

.1 note thdl appears to- have an obsessive ﬂxatlon dbout Mr Runsan
. Maving workid: with both. genﬂemen over.a.number. of years, . attitude:
- ledves me at-a Joss. 1 know of nothing which would Justity tt or palliate it. | gather that
il may originate: from some: personw grudge from tha 'umaa when Mr Benson was.
auperw 507, o ,
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L am not myﬁeit mn regular ccmmc,t thh Mr Benson Ihe wne pondpnce between o
himself and reyself in the course of the Customs Prosecution of Neil Pearson and - |
-Neil Pearsoi's tompany will inticate. that at-times we.were: very.irritated with 0act1 E

other: Somée of the stances’ “Mr Benson took ‘at that sime:are’ matters tame:f - ’ L E
persony) tegret-and serraw. However, throuqhout that time we were dlways abie o. :
communicate with each other in a manner befitting-professional gentlemen who
. ‘had the hosour 1o bg Atwm@yo, Solicitors and Proctora of the Quprem@ Coud of
- NPW %m)uth Walw | =

. “I hrough a f:‘hancra meetmg wnh lVIr Benson in the girect recently 1 Ieamed to my
surprize annoyanca that: oomplamt against Mr Bensson emains .
onfoot and:that my name is Heing used in that.connéxion. ~1 had understood: thdt

camplmm ruﬂd been very prcﬁperly d!sp%@d of y@ars d\gQ

+ do not (amtmam any. persr:mal ammas;ty against Mr: Bcnson and have never done =~ . !

" 506, 1-do belisve that the Law. Society disciplinary. process ought never be used as . i
an msiruma:mt for personal @nirmasity and spite. .At alt retevant timés, | feit that Mr.
Benson was’ Pndaavourmg torcarry out his duty to his client as | was to-mine. I'do
not believe mm Mr Benson ever mtended 10 deceive me. . | do nut beligue that Mr

" Bengon ever; interided 1o miislead the Court. | protest agaihst my name being used

in. Tidiculous. per&»onai vendetta against Mr Benson, - I respectfully
submit that this use of my name is not proper professional c:ondum by a solicitor,
2 re‘%pect’fuiiy Tequest:the, Professional Standards: Committee of the Law Souety of
New South Wale\a to bnng thig matwr to an end once and for all. '

Ham wnl!mg w prcsvin:le—:s further mformatlon if required. 1 wit teutoiy to the’ mregomg on .
oath:if required.  that be necessary, | will be-sworh in Scottish form as authorized ’
by thie remvant sact«on of the Qaths Act 1900 (Naw ‘wuth Wakae,)

s

4
o

'! shall: look mrward to heavmg from you m thls regard at your earue}m. oanvemence

Youxs smcereiy,
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- 'Silverwater.in the said State did, on or about tha

QREER i o |V
Customg duty , .
.MaytaQﬁA512“Washing.MaﬂhinesI(hereinafter~ca11jvﬁhelgqugﬂ) in

R Y <

Fot"h@ax;ngiat thé,bbmaxféourt-st*aa@@é Geqtfé,flllﬂniigabath

‘Btreet, Sydney,

on the. . .. . cday of . - 19
. INFORMATION (GENERAL PURPOSES)

. NEW SOUTH WALES .

) o S
11) "ELYZABETH  STREET . ) SECTIONS 234(1)(a).
SYDNEY 9O WIT - - - ) CUSTOMS ACT 1901

BE. IT PEMEMBERED that on this - - " . day of

in -the year of -Qur Lord one'fhcuaﬁndgmihé hundred and . '
ydhey in the State of New South Waleg THE COMPTROLLER-GENERAL

at §

OF GUSTOMS, by’

an=0ﬁ£ic¢vﬁaf:¢uﬂm§m${duly;&elegaﬁé&'by;the a&id‘Comptrclletf
General of Customs to institute thisg Customg prosecution in the

name ‘of the said Comptroller-Geéneral: of Custome appears before

me, thé undersigned, one of ‘Her Majésty’s Justicés duly assigned

to. keep the Peace:of 'Our Lady the Queen in and. for the State of
© New. South Weles, and informs me on oeath and avers that NEIL
' PEARSON & CO PTY LIMITED .a company dwly incorporated in and in -
accordance - with the. laws of New Sputh Wales. and having its

registered office cituated - at ' 103-105 Silverwater Road

oms duty of $2,267.18. whiéh was payable in respect of 48

that $490.18 was p#id whereas an amount of $3,676.36 was in fact

payable.

Anmrﬁhefsaid'compttallaréagnaral~b£'pugtdms'fﬂtthef averse that:

1. mfrhdnmaid'WendyfIréne ﬂohey is'ah*oﬁficér‘ﬂf:GU$tdm§"

' currently holding a position to which the said Comptroller-
- Gengral of Customs has delegated his poweirs to bring this
custons presecution. & - 7 o T ,

‘The said-Neil Pearsor and. Co Pty Limited caused the goods

LR
-]

Sydney “on .or - about 19 -January 1987 and ‘the goods. wers .. -

discharged theres

3. f}?ﬁﬁ;ﬁaiﬁ'N&il:?@afsdﬁVahd_db”ﬁfy'Limited'causéd a form of

entry from Home Consumption to be delivered to ‘the said

_ Collector of Customs.in respect'of the goods on 20 January
. "2987. This entry was numbered: 187020.0083N; e

'4-,’“Tﬁé¥éaidfaﬂﬁty?157ﬂaﬂsdOSBNféonﬁained tne,pafticuiargvthat

' the goods were c¢lassified té. tariff sub~itei 84.40.200 and
BY-LAW 8530085 and that the duty rate was 2%; L

. 5. THe said BY LAW 8530085 related only to washing machines,

- washer extractors . and -tumble -dryers, having a dry linen
‘capaoity NOT less' than lokg/betch. and classified to tarirf
sub-iten 84.40.2003 .. . R '

6.  Bach Ot'thé'W#ﬁﬁingfﬁﬁPbihéﬁxihfthe gbodsJébntaihgdﬁa dry-.

ary.. 1987 at Sydney in the  said State, evade :paymen %Bf“

to. be brought from parts beyond the seas into the Port of -

=1
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,'lxﬂen capaclty of ]esg than 1qu/batch.zlz

‘7 . “The value fqr dufy of rhe goodw was: $24 %09 09 Australlan.

'8 On 0r abmuf 22 January 1987 duty 1n the sum of $490 18 was

“paid, far the QOOdﬁi

PAGE 23

: 9. . ‘u:m duty that was ccrrectly payable tor t.he geodta was

 $3 676367

e & that I,
- T the said Cumptrﬁlier~%enera1 of custons pray v
~¥g§nfgfnguﬁtice, will pmoceed in the premise$ accordinq te luw,l

: Exnlpitad at gydney in the sa:d stata an the aay fir&t ahov&'

. written bgfor@ me ~

o

k. '.Justji_,c-e of:'vthel "maca.

i
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(.Ql‘l"ef”“t ion,

if correction. is sought,

Mv frlemd talhﬁ’mhout remadylng the matter

Bwouid not be doing that at all under any circumgtances. ~
Honour wére agaiinst me on the ‘question of law, we would see it as |

4 REG BENSON
95451413.5
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by asking. we

It 13 ot

I have not the slightest inclinatiph at all to run

¥uhis &5 a tariff concession case and to start calling evidence
ffrom experts about. the dry linen weight of washing machineés. I

1f your

%uch & a@rlous mather. that we would be aeking vour Honaux - to -

Mr Buzbldge hab samd that he is anxious wlthxn

limites that he will set in. dnscbarqe of his profesgional duties

to narrow the issues, but he has put vou on notice that he is not

ureparad tn axgue the. qumntmon of law and then if . that is

.pvwdenaeﬁ*

~I have indlcated I. wxll nor be Lalllng p@mp}e to prove
these washing machines,

noe matter what,

50 we will ‘be relving on our vosition of law and we will not be

rallmng that eVJd&nCEw

dl$‘HONQUR:

DECIS LOV -OF
OF WEIL.

If we are wrmna,

B0 be nt”

it upprmpczmte to d;v;da »he two batrhe& up”

o do not fhink it ig n@ces&mrv,

vour Honmur"

FOLL, FEDERAL CODRT DRTED 8 MARCH 1991 1V THE MATTER .
"PEARSON & ¢O Py LIMITED V. COLLECTOR QF - ﬁU STOMS TENDERED.
' ADMITTKD AND WARKED bXHlBIT A

COPY. D“CISYON OF WlLCOK J IN ABOVB WATTKR TENDFRED " ADMITTED AND

MARKED ﬁXHIBlT

SHORT £

ENTRY. FOR ‘HOME,
MARKED EXHIBIT
" ENTRY ‘FOR HOME
 MARKED . sxwxmlw

EN THY TGR HOME

'WARKTﬁ LYHIBITf

ENTRY FOR. HOME

MARKED ERHIBIT
ENTRY FOR HOME

MﬂﬁK@DfEMHIBIT

ENTRY FOR HOME

MARKED EXHIBIT

'ENTRY FOR HOME
MBRKED! EXHIBIT

B.

HJOURNMENT.

(:u

comsumaTiaN

CONSUMPTION
:F.' . o

CONSUMPTION

G

H.

CONSUMPTION
J. ;

CQN&UMPTION~

CONSUMPTION
.E' ) .

CONSUMPTION

NO.

NO.

NO..

NO.

NO.

NO.

AB62120310 TENDEREE.'ADMITTED'AND

262440715 TENDERED. ADMITTED AND
63020841 TENDERED. ADMITTED AND

A63220690 TENDERED. ADMITTED AND

1563580255M TENDERED. ADMITTED AND

1570200055M TENDERED. ADMLTTED AND

NO.1870330680H TENDERED. ADMITTED AND
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avaxment, and if they are so 1ncludmd of uouxse they have
no pxﬂctmcal eftmct . :

%Mi“Paui Roberts, of counsel, who appears for: the raﬂpon ent,

'ijntrall@r General of. Customs, has sought to ‘amend: Averments
R (a) -and 6(b), and' for convenience I shall met out the,

iammnded 6(a).. Perhaps I should more. ‘accyrately put it the 'i'
ﬁwhat ‘is aought to. b&came tha amand&d G(n) : o L

"31“The subj&ct waahing machines have an inner cylinﬁer,
"0 'to wit a gpin drying basket, which cylinder has a

."Qvalumetrxu uyl;ndar capacity wf less than 100 litres.
ﬁaught to be amendad ta raad aa followax

lwwh@ Bubjaat wauhing machmnes have a volumatric - R IR
" ieylindexr cspacity of less. than 100 litres, which,figurejgfzg
:wher divided by 10 for the purposes of ralcnlating the §
jﬂry linen cayacity pursuant to Tariff conoesaion =
i-&3005, gives,a figure of lﬂﬂﬁ than 10. ‘ :

.M1 Hekley of - cbumsel appeazﬁ for’ tha appallant», has f :
indicated that leave teo so amend: the avarmantm, to: wh¢ch I
have juat made refmrmnce, is- oppesaﬂ. Yeg, Mr HaaleY?

HE&Lmy- Thank: yuu, our Honmur_l Yoar Honour, tha basis
uponiwhich the dpposition has taken to the amendment'of the

' ‘averitent -is basically this, in respect of the first
. subparagraph under A, there is no objection to that.. I

‘clearly say that. - I clearly say thmt 6(&), thﬁxe 15 no
ohjeetiun, but~~ C , ,

.HIE HQNOUR: I ll just have that nated therw, ao~~,.f

-HEALﬁY.r mhank you, your Hanour - 6(&), yuu cmuld ert@ on
that, no’ objectiqna tak@n in reap-ot of that, : -

HIS HONOURz ﬂnd~aecordingly,.laave tagamend,s(a) is“granthd»
by gmnsant ' R ' , . ' . '

 HEh$&Y. If your Honuuz p]aaaea,uz

3 HIS. HGNOUR: . That riow léaves 6cb)y. o

i ?'”*'lyour Hancur, tha ubjmction to. the amandmmnt of -
Lhavzaubpaxaqraph is this, that it still offends and. :

. containg a mixad question of law and fact,. and secondly,

that it e an averment which the ?roﬂacution knows , . or: oughtﬂ,
to know ig wronyg and it should. not be allowed. Thirdly, it

: still lnvblves an averment of . law, anddﬂV

HIS HONOUR:, I'll just interrupt you there. Mr Rmberta, the kZA
first. part ‘of '~ the first thiee lines .- as & mattei. of

fact, byt isn’t which- figure when divided by 10 for the

- purposes. of- calculating the. dary 1inan capaaity,.Lﬂ that ‘not .

a quastion of law”“

‘ROBERTS z What, dividing 100 by 10? ‘I don‘t think B,
ynux Honour, hut 1 maan, aguin I hauitata to put any sort of .

-”azfozljs f”', '{j ?~“'»{ 5
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dogmatic view after = bmcause we arguad strongly before that
Cthe dry linen uapacity is a matter of fact were hald td be
wrong,. but dividing. 100 by .10, a1l it. says, “We’ve divided ,
3t for the PuUrposes. of the TCO, but - 109 divided by, 10 gives

a ﬁigurm ‘of less than. 10. I don’t Know how it*e ‘said that

Zﬂh&t'ﬂ & mattexr. of lnw But whabher ites naaemsaxy or not.
is anmnhax thing - . ,

L HIS HONOUR: Wﬂll, mhat B the polnt I'v@ come tm.“ ‘You sea,.
I -would: Have thbuqht ‘that . the practical course, ws’re here
R 7% apply tha law, wé’'ie not hexre to ba pragmatjc and .
pragtical, otheywise that' Just becomas palmtree: justice, but.
o wonlds have thought: the more aenslble coursé, this havlng '
- osurvived:the most careful scrutiny at the top of the
" Judicdal tree in this State, that I‘would heve theuqht
rather than running- tha rizk of re-opening mattexrs which -
‘have not attracted any:adverse attention, and obvioualy if
- the point had substance, well it would have been sgitated in
. "the -Court. of Criminal. Appeal, my tentative view.is that I
. -ghould rmfuse you i&ava to make the amandment as’ saughfx. s

f.ROBERT§~ The aacand an& thexe——
;"HI¢ HONDWR:- Mm.  | |

~ R®BhRTa,~ Well if that '8, your Honmur 5 view,“th&t's
“your Honmux & viaw. Yuur Honour-= - = . . ,

CHES HQNQURa T, dﬁn t want to run the riak Judgam have an
“obligdtion to see that -~ because you appaax for:a great
. Depayrtmant . of Btate, doesn t mean  that. your client ig any .
- lese worthy of . ohserving of justice than Mr Pearson and his
‘company comgé here on level terms. ‘But: if it‘s not
- necessary, ‘why run the risk of it going back to the Caurt of
Criminal Appeal, or the COurt of: Appaul when it's juat
faimp¢y npt necms&aﬁy ,

;‘RQBERT&z Well), ‘a cauple ot things, your Honaur.. I agree .
entirely with whaﬁ youxr  Honour says. It won’t get back to
- the Court -of Criminal Appeal, on that basis ‘it couldn‘t;
| because. your Honour couldn’t refer .it, however - becauge
ity already ‘been thiere. However, your Honour,; if. (a) is.
sufficient for the: purposea, and does what we anticipate’ it
does do,. then there*s no problem. ‘Therefore it is -
.~ unnecesiary.. If in due course your Honour finds that (a)
-, doesn’t factually do what we -think it does, then no doubt -
B (1 anly are we entitled, but your Honour will be obligad to.
" make ‘sure that the averment does do what we think iL doem, o
80 wWe're ot prmclﬂd@d An that renpact.

.. HES ﬂONQﬁR:' But Mz Rbberts, I've baen -1 might hava mhﬂm a
. ‘great: e¥tor in this case.. One is not fnfallible, but the
. ‘matter Hag received the most detailed consideration. Every
- pedint hae baen takanpaand I'm.gure Mr. Healey would mike no

apmlogy for that at all, but it Just seems to me that it’s
pointiess to go on with this, ‘I have sajd, for ‘bettexr or
worse: iu nty raascn, I find th& offenca in aach cape proved.

ROBERTSs Yas .
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'.HIE HONQUR: Now, Judgas are rBQUJTEd to ‘go thxnugh @very
line of evidence, analyse every averment. I have found the
- offence: proved, and whilst the Court of Criminal Appeal

L Judgmeni wasn‘t a rxnging andorﬂement ‘of the approach I

tonk, -the -fact.'of the magter is. it’s back here to be. daalt

- with aspoxding. La 1aw with a cmuple of mattarm needlng E2-% be
o tlidied up . .

'ROBERmsz~ Well yaur Hononr, all T naad say. im if 1ater in
the plece’ your Honour thinks that.this avemment doean't’ do
" the “Yob. that it sets out to da,. then of coursa thare‘a
‘nothing to stop uu ammnding again“w, ,

. HIS HQNOUR:. And thm right to. mm@nd iﬁ a very‘wide one, and
' theye's.really no. time limit - I suppose it cauld even ariae‘
- during tha ccuxsm of i giving Judgment.n . : -

'RaaanW§= Tt can arisa on:. an appeal , and it has occurred on

' thoge’ arcasionsu

. HIS Homounz Yaseff”

a ROBERQS'” Your Honsux, th@refora, 1 wun't take any fuxther o

. tmm@ becausa w@ think ‘(a); doaa the jab, but it doesn't~w

r{ﬁﬂis RONDURQ. At this staga, M# Raberts no. longax.praﬁaew'thal

amendment. to Averisent 6(b), and acdordingly it bedomes.
L @unngcessary” f@r mg to rule uponiit, the applicatian nu '
"1;.1cngmr bﬂing prawsmdu‘ Yes,-Mr Haaley? S

JIK youx Honour plaaﬂaa, T’ juwt taktng sOmE.

instructiony’ in xmspect of that: mattar naw, in 8o far a8 it=

R

‘w~inanructiana?

IS HQNDURH. Whan do you mean you'ra taking mam@ . '15”

HEALEY* ST juat taking instrﬂctiona from my instructing
aoliuitmr in respect of thé.effect of that upon the wmy in

- whigh we ‘€anduct: the. case; thot s all.
il..axs~nqweun,‘ But that ‘s your reapouﬁibility, iﬂn t iﬁ?

o ﬂFALFf,, Indaad it ia, youx Honour, but I jult want to takei
BOME iastructians from him. as to the way in which I ‘conduct

S § yon gea; ‘hereafter. Your Monouzr, could I just have 'a
five minute adjournment? ' I seek your Honour's indulgence.

. ‘There'is & matter' of some concern as to the way in which wa

conduct. the appesl: follmwing youx chour B ruling in xespach
af”’ thnt matta:**'“. S :

HIs ﬂ@mounzs What ruling? |

| HFAL?Y. Ymur Honouz's ruling in rmspect——::

HIS n@mownu I havan T mada a ruling. , | A

HBALEY: Yuur ‘Hondu has daelined - you’ve axexcisad &
: diwcration in respect: of the amendment Tt~

-02/02/96 . . o p
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EXTRACIS ¥ nom THE REASONS FOR DECISION OF THE COURT OF
CRIMINAL APPEAL WHICH SHOW THAT THE FINDINGS OF PACT

MADE BY THE ADMINISTRATIVE APPEALS TRIBUNAL WERE NOT
ADMISSIBLE TN A PROSECUTION - THE DECISIONS OF THE FEDERAL -
COURT, BEING BASED ON.THOSE FINDINGS OF-FACT, WERE ONLY
RELEVANT AS TO THE PRINCIPLES. OF LAW CONTAINED THEREIN
BUT NOT AS TO CONCLUSIONS DRAWN FROM FACTS FOUND TN THE
TRIBUNAL. .

*mm L | | 'PAGES

“Jt was HOf nece ssary for Depwv President Bavnon o 6.9, 7.7
. to considgr whether the T.C.C ). applied ir view of '
. hisdec won /hal a‘h@ machmes Jell within Jtem 84 J() 17

, ‘Appealsy’m‘m lhf-x A,r‘;”lmnumcztive Appeals Tribural -~ . 81,194 269
1o the Federal Court aré -limi‘t',ed to corrections of law ", . : ] .
“Howeviy, the Tribunal, which detennines the facis is .~ - 193

a non-juelicial hocb/ s n()t buund by the rules of
ewdenw v :

“Tt caivmor he' serid that the capacily in which the gppellants 19.4
conducted their lingatuorz in the Federal C ourt cases is . '
the same as lhexr capacity h answering crrmmat c‘hamm

“The. fmmal findings in !}w Federal Court cases were. . 212
 reliant on the decision iy -the Administrative Appeals

Tribwped. anon—/udzcml bedy not,as such, bound by :

the ruleg of PW([EFI(«@

“The (l’mllengf, szmply wwgm,wv xhat Jnacriminal - 213
Irigd; the law reguires that the guilt of an accised be U
proverbeyond reasonabli dobt, on the basis of

Jaciugl: finddings made pursu(mi 10 the strict rujes of

w:deﬂee in that trial,” :

"Howwer Hosking DCF was perfeubz entitled 1o - 23.9-24.1
Follow the:decisions so long os he appreciated the different’ o
evidepiiary environment in which the Federal Court

Judges reached their conelusions.” -

“It ix o furdamental principle of the crimingl law . 9.5
that the prosecution maust jprove: the guilt of he

. acrused beyond reasonable doubt.  This vequirement
exmnm 0 pmvmg wch of the relevcmt elements of
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an Qﬁﬁ?ﬁ!ﬂé‘ bevond reasormble doubt. Courts .shoala'
resist any aitempt to réduce the. ope ralmn of this
Mmtdamf Qv[ pnnof fr Lrlmmai casey.”

“fn the present circumsiances, tt cannoi be sald that

the decistans in the F oderal Court were incude agamst’

the same. evidentiary. buckpround as exjsts-in the eriminal
proc wdmgs There is not merely g different burden of
pror)/ 7 h@ factual [findings in the Federdal cases were

 reliant orthe decision inthe Administrative Appeals

Tribamal, a m)n~;udicml bad} not, as sueh bound by the -
rales af awa’cme

*q hese mawm shondd be iaken info account by Hosking
IXCT wheni reviewing pis r'aczua/ Jindings. His Honowr

will still be jaced by o dearth. of evidenve on the distiviction -

hetween, anid the proper m’am/:mmm of washzng -
w"hmm aml washey e.ximrmm

21.1

34.5
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th r%pect the material is of vital asmsmme to the Apphcams .

: :«,nm - it proves that the “dry linen capacity” calculated in acs, rdanus
with Y& deeming “Note” in TC 8530085 exceeds 10 Kﬂu faros per
batch Jpd complies with the TCO. Itis also relevant to e
{dentificy twn of the machines as goudq falling W)thm ub-qtem
SM 4. 9. .

'Hw dmumm wferred to are proofs. of &vldan of expert .

' wilnesses. whosWevidence-is nortally used i yclassification
disputes - see Pm graph [503] in the text by fok. The Prosecutor,
M. Robcns has imX licitly conceded thay h)s evidence is the
,mwpted way of litigatipg clawxhcatxo issues by his opemng -
-address recorded at PageNt of tha brigh where he declarea thm he
'.wmhas o’ avmd ihls prm,u : :

‘ lhtﬁf“; expert wﬂncsses d(ﬁ not X rﬂlet than giving opinjon as to
C which cyhndu” controls the pa ity to wash or identify the
.. inachines as washer extraghor. This the normal type of expert
. evidencé and is not u:;u fly objected ¥ as being the uitimate issue -
. mme those iactual Opyftions remain to b mterpmted by thf: Court.

58. . !}us Pdmgmph Ol m what i 'said at Pd,ge of the bnet namely .
- tHat the word “ghterial” should have been redd into . 234 (1) (d) ar
the relevant tjghe; In the decision of the High- t urt in Muerphy v
Farmer Wh 1 was in: respect of a parallel proviNon applying the

. penalty of on‘c‘ltum of goods entered with “false” Perticulars, it was
* held:tha?the word “material™ should be read in. Sub) qu{mtly the .-
.]%]sl ure amended Section234.(1) (d) 1o include the N ord-
- “thgfrial™ and it is submitted that only material. falsities. o
pyhisbed by the section. In any case the informations- only
o t«amoulanc:e “By law/ML) 8530085 and the Z% réte of dmiy as .
bc. ,nthe Ialsmw  comy lame;d of -

C60. hsb, I’amgmph is vital in that it ddm‘lts thai: ﬂ the znnmdmem of
: ,..fwermem 6 Tailed, the prosecutions would have failed, As
pwvxously demonstrated, the amendments. ;m fail in that they did -
et succeed in averring how. the “formula”. in TC 8530085 was. to
*beapplied. As was said by the Court ol Crimninal Appeal ai the
: 'hoﬂom of’ Page 52”7 '

- “The ﬁn mul(z must be applzed But nf mqmres interpretation
nl ﬂw word C“vlznder Av the proceedmgs in the ﬁ detal

30
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Court vhowea’ thcre is a real question as to which (ylmder ;
- is relevant for the pwpo,.ses of the. /zbrmula the inner-or
. outer cyfmdm :

~' "m Page 28 the Lomt of Cr ummal Appeal sand

e zhiv way, it would have left the apphcatzon of ﬂw ﬂ»rmula
.‘ mcludmg decisions as 10 the.televant cylinder, a qusoatxon X
‘of Jai to the caurt oj trial.’ (emphasxs add@d)

o H@mg a quemon nf law th:e 9elecuon of the relevam rylmder could
-nbtbe dverred for the same reasons that the ongmal Averment 6 -
- was held-to be fnvalid by the Court of Criminal Appeal. In- addition .
o other reasons mdudmg the-absence of. evmence inthe Federal
t:mrt (bee' Arninexure “H” to the oviginal Appl ication) and the _
- mannér in which he choseto approach this question by relying.on -
.. Averment 6, Hosking DCY could obtain no help. from the -
umendmcnt I d&cxdmg whlch was ﬂw mlevam cylmder

: ,'f’I’he fm egomg duals with the legal approach apphcable in én apped}
'-Hc»wwm' it is: submmed that, in an application pursuant to-Section .-
L 474D of the Crimes Act, 1990, the relevanmt- quea’tlon is what is: the.
’ TRU!:, posm(}n Le. applvmg the “formula”, is the “dry lingn - -
3 "c,apacmty"" in excess of 10K ig/batchi? “That question is answeéred in
© the affirmative by: expm evidence of the type demonstmtcd n
¥ Ann%urc‘; Sy “M” and “N()” :

e 1’ he Timited: amendmem 0 Avermsm 6 also tom!ly fmls to add: ess - ‘
" the “dedarth of evidence 'regarding identifi jcation of the machinesas . -
“washier extractors” referred: to by the Gourt of Crimingl Appeal m
: Page 34 of the masons of Klrby ACJ The pmsecutxon should fml

- on ﬂm grou;m! alfm

61 7' ,Avem“xem 6 Wis never ﬁ;lly amended and 6 ( a) dld no morc than

. state-the ‘vo]umct:lc eylinder capacity™ of the inner cyhnder which
o was naver in d!spute The proposed amgndinent went on,'in 6 (b),. -
o d&sngnaw the jnner. cylmder as the relevant. cylmder but this' part -

© df the averment failed as an'averment of law-and was abandoned.
' ~'.Thb feft no evidence on- ‘which: Hoskmg DCJ could relyto - :

- determine the relevant cylinder since the Conrt of Crimsinal Appcal :
' held that the tam found bv the Admmmtmiwe ADDG&ls Tnbunal
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