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Consultationsandratification implications

Duringthehearingon 3 March2003 theGrainsResearchandDevelopment
Corporation(GRDC), theGrainsCouncil ofAustralia(GCA) andtheSeedIndustry
Associationof Australia(SIA) all recognisedconsultationby theDepartmentof
Agriculture,FisheriesForestry- Australia(AFFA) in relationto theTreaty. They
raisedsomeissuesin respectoftheseconsultationsinvolving theirparticularindustry
concernsaboutthescopeofthemultilateralsystem,termsofaccessandbenefit
sharingandfunding.

Opportunitieshavebeenprovidedfor stakeholdersto contributeto thedevelopmentof
Australia’spositionthroughoutthenegotiationson theTreaty.

AFFA hasacknowledgedduringits consultationprocesson possibleratificationthat
therearequestionsaboutoperationalelementsof theTreaty’simplementationwhich
cannotbe fully answereduntil theyarefurtheradvancedthroughinternational
discussions.Theimportanceofongoingcommercialinterestinput,including from
StatesandTerritories,hasbeenhighlightedthroughoutwith acommitmentto ongoing
consultations.

Forthe informationoftheCommitteeAFFA’s communicationson theTreatywith
GRDC, GCA and SIA havecoveredthefollowing:

analysisby theAttorney-General’sDepartmentof theTreaty’sobligationsat
internationallaw, which coverstheelementsraisedby themon scopeofthe
Treaty’sobligationsin respectofthemultilateral system,facilitatedaccessand
benefitsharingandfunding

identificationoftheTreatyobligationsinvolving themultilateral systemfrom
anAustralianperspective,indicatingthat domesticimplementationwould not
involve legislativechangeand settingout thetermsapplyingto thestandard
materialtransferagreement

informationrelatingto possibletiming ofratificationin termsofstrategically
positioningAustraliainpreparationfor theTreaty’sentryinto forceandthe
first meetingoftheGoverningBody

identificationoftheTreaty’sspecificprovisionswhichprotectprivate
interests,includingrequirementsin relationto privatepropertyandintellectual
propertyrights, confidentialinformation,accessto materialunder
developmentandnationallegislation,rights andobligationsunderother
internationalagreements
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explanationoftheTreaty’sconsensusdecisionmakingprovision

invitationsto participatein, andcontributeto, theongoingdevelopmentof
Australia’spositionon issuesaffectingtheirinterests,especiallyin operational
arrangementsinvolving thematerialtransferagreementandaccessto
designatedcollectionsoftheInternationalAgriculturalResearchCentres

aCommonwealth,StateandTerritory teleconferencein late September2002
atwhich non governmentinterestshadtheopportunityto discusstheir
concernswith all jurisdictions

offersofbilateralbriefingsanddiscussionsin additionto regularbroadbased
consultations.

In responseto concernsinvolving theTreaty’sstandardmaterialtransferagreement
AFFA notesthat:

• neitherexistingcontractsto accessfor plantgeneticresourcesfor foodand
agriculturenorthecapacityof industryto entersuchcontractsin thefutureare
impededby theprovisionsoftheTreaty

materialtransferagreements,suchasthoseenvisagedin theTreaty,already
underpinmanyexchangesofplant geneticresourcesandarenot anewconcept

• thematerialtransferagreementusedby theInternationalAgricultural
ResearchCentres(IARCs), andby whichAustralianresearchersobtainaccess
to relevantpublic domainmaterialfrom theIARCs, containsmanyofthe
elementswhichtheTreatyspecifiesin Article 12.4 mustbeincludedin the
standardmaterialtransferagreement(althoughnot themandatorybenefit
sharingelementwhich is ofconcernto industry)

monetarybenefitsharingarrangementsin theTreatyderivefrom aproposal
from theinternationalseedassociation,ofwhich theSIA is amember.

The GCA representativewasunsurewhethertheGCA hadtheopportunityto
contributeits viewson theTreatyduringits development(transcript- proofcopy,
p58). GCA, asapeakorganisation,hasreceivedbriefingpapersandhasbeeninvited
to attendall non governmentorganisationbriefingmeetingsrelatingto Australia’s
proposedpositionfor theTreaty’sfinal negotiatingsessionsduring2000and2001,
andmorerecentlyin relationto signature,ratificationandAustralia’spositionfor a
first meetingoftheTreaty’sInterimCommittee.

Legalmatters,includingbilateral,commercialandnon-Partyconsiderations

Discussionatthehearingcoveredanumberof issuesinvolving bilateralagreements,
commercialarrangements,dealingsinvolving non-Partiesandprovisionswithin the
Treatyprovidingfor reviewsby theGoverningBody on theachievementofthe
Treaty’sobjectives,suchasthevoluntaryinclusionofnon public domainmaterialin
themultilateralsystem(Articles 11.2 - 11.4).
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In thecontextofthetranscriptofthehearingon Monday3 March2003 AFFA notesit
is importantto clarify anddistinguishbetweenrights andobligationsinvolving
ContractingParties(thatis theCommonwealth)andpartiesto commercialagreements
(suchasnaturalandlegal personsunderthejurisdictionofaContractingParty)in
mattersinvolving useof themultilateralsystem.

Featuresespeciallyimportantin addressingexpressedconcernsaboutthecapacityof
theagriculturalindustrysectorto negotiatenormalcommercialtransactions(suchas
thoseidentifiedby GRDC) in othercountries(eitherPartiesornon-Parties)orwhich
involve transactionsotherthanthosespecifiedin theTreatyareasfollows:

legalandnaturalpersonsin anyContractingPartycancontinueto exercise
theirrights to enterinto commercialtransactionsin accordancewith relevant
domesticlawsand anyotherrelevantinternationalagreements

theTreatyguaranteesminimumreciprocalrightsoffacilitatedaccessand
benefit sharingbetweenContractingPartiesto eligible plantgeneticresources
for food and agricultureheldby ContractingPartiesandby IARCsthathave
signedagreementswith theGoverningBody.

If Australianindustryusesmaterialsubjectto contractualarrangementsarisingfrom
thestandardmaterialtransferagreementtheywill needto factorthis into their
commercialtransactions.Dependingon howtheGoverningBody settlestermsfor
third partycommercialtransfersunderthe standardmaterialtransferagreementand
arrangementswith theIARCs, it is possibleAustraliancommercialinterestscouldbe
affectedwhetherornotAustraliahasratifiedtheTreaty. By earlyratification
Australiawill bein apositionto influenceinternationaloutcomesconsistentwith
Australiannationalinterests.

TheTreatydealswith non-Partiesto theextentthat“The ContractingPartiesshall
encourageanyMemberofFAO orother State,not aContractingPartyto thisTreaty,
to acceptthisTreaty” (Article 31). TheTreaty’sguaranteeofminimumreciprocal
rightsoffacilitatedaccessandbenefitsharingis availableonly to Partiesanddoesnot
extendto non-Parties.

Article 11 anticipatestheGoverningBody reviewingcertainmatters,but doesnot
containamechanismfor amendingtheTreaty. Amendmentsto theTreatymustbe
madein accordancewith Articles23 and24.

OtherIssues

Internationalperceptions

SenatorTchenraisedthe issueasto whetherthewrongsignal wouldbesentto the
internationalcommunityif Australiabecomesoneof thenationsvisiblyreluctantto
ratify theagreement.(transcript- proofcopy,p52).

Australiais recognisedasacountrywhoseagriculturalindustriesaredependenton an
openinternationalsystemofexchangeofplantbreedingmaterial,consistentwith our
interestsin promotinga fair andopeninternationaltradingsystem,particularlyfor
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agriculturalproducts. Our commitmentsto a fair andequitablesystemofexchange
undertheTreaty, andourviewson makingtheTreatyworkable,havebeenplacedon
thenegotiatingrecordandreiteratedwhensigningtheTreaty.

While Australiawill beableto participatein activitiespreparingfor entryinto force
of theTreaty,ourstandingwouldbe diminishedby delayingratification.

Whatis thenecessitybehindestablishinga compulsoryarrangement?

Mr King (transcript- proofcopy,p 49) soughtinformationon thenecessityfor
enteringinto abindingarrangementto replacecooperativearrangements.

Therearemanynewpolicy andtechnologicalinfluencesin theglobal environmentin
which agriculturalindustriesoperate.Theinternationalcompetitivenessofourfood
andagriculturesectordependsheavilyon asteadyflow ofplantbreeding
improvements.To beableto delivertheseimprovements,plantbreedersmusthave
accessto plantgeneticmaterialwhich, for virtually all ourcommercialagricultural
crops,needsto besourcedfrom overseas.

Thevoluntaryarrangementsunderwhichtherehasbeencooperationdo notprovide
anyguaranteedreciprocalrights for accessto plantgeneticresourcesfor food and
agricultureandfor benefitsharing.

Theframeworkestablishedby theTreatyprovidesContractingPartieswith minimum
reciprocalrightsof facilitatedaccessandbenefitsasbetweentheContractingParties
for plant geneticresourcesfor food andagricultureundertheTreaty’smultilateral
system. Treaty statusprovidesalegal guaranteeoftheserights. By beingon the
Treaty’sGoverningBody Australiacanensurethat accessis guaranteedon fair and
opentermsforthebenefitofall parties.

AFFA’s responseof 12 Februaryto supplementaryquestionsby theCommitteealso
addressesthis matter.


