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International Treaty on Plant GeneticResourcesfor Food and Agriculture
Responsesto JSCOT supplementaryquestions

Implementation

1. If the Commonwealthcannotcompelanyof theagenciesholdingthelargest
proportionofPGRFAtoparticipatein the multilateralsystemof exchange,
whatis thepurposeof theCommonwealthratifying theTreaty?

Theinternationalcompetitivenessof theAustralianfood andagriculturesector
dependsheavilyon asteadyflow ofplantbreedingimprovements.Australianplant
breedersmusthaveaccessto plantgeneticmaterialwhich, forvirtually all our
commercialagriculturalcrops,needsto besourcedfrom overseas.TheTreatycovers
plantgeneticmaterialonwhichAustralianplantbreedersdependandis therefore
importantto Australianinterests.

Commonwealthratificationof theTreatywill enableanylegalornaturalpersonin
Australiato accessmaterialcoveredby themultilateralsystemof facilitatedaccess
andbenefitsharingestablishedby the Treaty. If the Commonwealthdid not ratify the
Treaty,Australianswouldhaveno rights in relationtothemultilateralsystem.

In consultationswith theCommonwealth,theStatesandTerritorieshaveconfirmed
their interestinparticipatinginarrangementsinvolving themultilateralsystem.

2. If the internationalexchangeofPGRFAis soobviously to themutual
advantageof all participatingagencies,whatis thenecessityof giving the
multilateralsystemtreatystatus?

Theframeworkestablishedby theTreatyprovidesContractingPartieswith minimum
reciprocaltightsofaccessandbenefitsasbetweenthe ContractingPartiesfor plant
geneticresourcesfor food andagricultureundertheTreaty’smultilateralsystem.
Treatystatusprovidesalegalguaranteeof theserights.

WhenadoptingtheTreatytextin November2001,theFAO Conferenceagreedthe
Treatywouldbelegallybinding(Resolution3/2001). A copyof thisresolutionis
attached.

3. Could State agenciesholding collectionsofPGRFA andthe CSIRO
participatein themultilateralsystemofexchangewithoutAustralia’s
ratificationofthe Treaty?

No. Themultilateralsystemof exchangeisestablishedfor facilitatedaccessand
benefitsharingbetweentheContractingPartiesto theTreaty. As indicatedin the
responseto Q 1, if Australiadidnot ratify theTreaty,it would havenorightsor
obligationsunderthe Treaty~includingin respectof the multilateralsystem.
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4. On which agency’sadvicedidyou statein theNIA (para.17 (para27?)) that
implementationoftheprovisionsof theTreatywouldnotrequirelegislation?

In accordancewithnormalprocedures,theOffice of InternationalLaw, Attorney-
General’sDepartment,providedlegal adviceontheTreaty’sobligationsat
internationallaw. Thisadvicefonnedthebasisoffurtheranalysisandconsultations
on thenatureof arrangementsrequiredfor theTreaty’s implementationin Australia.
CommonwealthagenciesandtheStatesandTerritorieswereinvolvedin thisanalysis
andtheseconsultations.TheAttorney-General’sDepartmentwasinvolved in these
discussionsandadvisedAustraliais ableto meetits obligationsundertheTreatyat
internationallawwithout theneedfor legislativechange.

5. IsAustraliaapartyto anyothertreatiesthatrequirevoluntaryco-operationof
domesticagenciesfor theirimplementation?

Thisquestionseemsto infer voluntarycooperationof domesticagenciesisrequiredto
enableAustraliato meetits obligationsundertheTreaty. This is not thecase.The
Commonwealthwouldbecommittingtoimplementationof~obligationsunderthe
Treaty. As summarisedin paragraphs15 -26oftheNationalInterestAnalysisthese
obligationscoverarangeof matters.

Specificallyin relationto themultilateralsystem,theCommonwealthwouldbe
committingto makeavailablematerialunderits managementandcontrol andin the
publicdomainfor inclusionin themultilateralsystem(Article 11.2)andto provide
facilitatedaccessinaccordancewithArticle 12.4.

TheTreatyestablishesaframeworkfor the operationofthemultilateral systemand
for minimumparticipationconsistentwith theprotectionofpropertyrightsover
resourcesto beincludedin themultilateralsystem. It appliesthesametermsof
accessto all potentialusersofthemultilateralsystem(Article 12.4). Article 12.2
statesthatlegalandnaturalpersonsofaContractingPartymayaccessthemultilateral
system.

A ContractingPartycanonlycommitthoseresourcesoverwhichit hasdirectcontrol,
Otherholdersofmaterialin acountrywhichisaContractingPartyarenotcompelled
to usethemultilateralsystem,butareencouragedto contributematerialto the
multilateralsystemandretaindiscretionon thedecisiontoaccessmaterialcoveredby
theTreaty’smultilateralsystem.

Manytreatiesareimplementedthroughexecutiveandadministrativeactionby
governmentagenciesanddo notrequireadditionallegislativeaction.
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6. Canyou provideinformationon thedetailof the domesticsituationsofany
otherpartiesthathaveratifiedtheTreaty,for instance,will the Canadian
Governmentberelying on thevoluntaryco-operationof legalandnatural
personswithin itsjurisdictionto implementthe tennsof theTreaty?

Canadahasawebpagedealingwith its ratificationof theTreaty, Thereferencefor
the webpageis: http:/fpgrc3.agr.gc.ca/itpgrfb..jnenu.html#
A copy ofthe Canadianmediareleaseon its signatureandratification ofthe Treatyis

enclosed.Thiscan befoundat: http:/fagr.gc.ea/cb/news/2002/n2O6lOae.htnil

Relationof theTreatyto theInternationalUndertaking

I. Whatisthe rationaleforgiving thenon-bindingprovisionsof theInternational

Undertakingtreaty status?

As indicatedin thereplyto Question2 aboveonImplementation,theTreatyprovides
for abindingmultilateralsystemoffacilitatedaccessandbenefitsharingwhich
guaranteesreciprocalrightsbetweentheContractingParties.Facilitatedaccessand
benefitsharingformutualbenefitisnotguaranteedunderthenon-binding
InternationalUndertaking.

2. On its entryinto forcewill theTreatyvoid theInternationalUndertaking?

A bindingagreementtakesprecedenceovernon-bindingarrangements.Thereis
nothingin the Treatyto specificallyterminatetheUndertaking.TheFAO Conference
resolutionadoptingthe text of the treaty(FAO ConferenceResolution3/2001)
recognisestherevisionoftheUndertakingtoharnioniseit with theConventionon
BiologicalDiversitywouldtakethe form ofalegallybindinginstrument.

3. Have therebeenpreviousattemptsto give theInternationalUndertakingtreaty
status?

We arenotawareof anypreviousattemptsto givetheInternationalUndertaking
treaty status.TherevisionoftheUndertakingarosefrom thenegotiationson the
Conventionon Biological Diversity(CBD),whichcoveredall biological resources
andresultedin alegallybindingtreaty. At the conclusionoftheCBD negotiationsit
wasagreedthatmattersconcerningplant geneticresourcesfor food andagriculture
wouldbe addressedthrougharevisionoftheInternationalUndertakingon Plant
GeneticResources.Thisrevisionprocesscommencedin 1993with the adoptionof
FAO ConferenceResolution7/93 (acopyisattached).Therevisedtextwasadopted
by consensusby the2001 FAO Conference.

4. Couldyououtline anyobstaclesto theseattempts?

Pleasereferto question3 directlyabove.
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5. HastheUnitedStatesexpressedanyreservationsin regardto ratificationof
the Treaty?

TheUnitedStatessignedtheTreatyon 1 November2002.Thetextofthe United
Statespressreleaseon signatureis enclosed,andincludesacommenton proceeding
to ratification, Thepressreleasecanbe foundat:

http://www.useinbassy.itlusunrome/files/StatemefltSfA2111209.htm

Remuneration

1. Couldyoudetailthe arrangementsundertheInternationalUndertakingfor
paymentfor theexchangeanduseof PGRFA?

TheInternationalUndertakinghasno mandatoryarrangementsforpaymentforthe
exchangeanduseofPORFA. It providesin generalthat‘sampleswill bemade
availablefreeof charge,on thebasisofmutualexchangeor on mutuallyagreed
terms’.

2, CouldyouprovidetheCommitteewith theperannumlevel of payment
receivedbyAustraliafor theprovisionofplantgeneticresourcesunderthe
InternationalUndertaking?

Asthereis no nationaltrackingsystemforexchangesandthe termson whichtheyare
madewe areunableto provide this information.

3. Undertheprovisionsof theTreaty,doesAustraliastandto losepaymentsfor

theexchangeofinformationto theGoverningBody?

We considerthisunlikely.

Confidentialinformationor informationcoveredby lawswhichlimit accessare
excludedfrom obligationsandsoit is unlikely thattherearedisadvantages.

Forexample12.3 (c) and13.2(a) coverelementsof informationexchangeandare
consistentwith currentarrangementsinvolving exchangeof plantbreedingmaterial,
In both instancestherequirementsto provideinformationarelimited.

4. Is thereapossibilitythatunderthe freeexchangeofplantgeneticmaterial
provisionsoftheTreatythatcountrieswith strongtrackrecordsin investment
in researchanddevelopmentof PORFA will losethe advantageoftheir
investment?

TheTreaty’smultilateralsystemof facilitatedaccessandbenefitsharingcontains
provisionswhich ensurethataccessto materialprotectedby intellectualpropertyor
otherrightshasto respectandbeconsistentwith applicablenationallawsand
internationalagreements.Thosecountrieswith astrongtrackrecord in investment,
researchanddevelopmentandintellectualpropertyprotectionwould thereforebeable
to protecttheirinterests.



Fax sent by 12/H2/H3 17:46 Pg: 7/18

5

Question
Article 1 3(d)(ii) oftheTreatyprovidesfor considerationby theGoverningBody
within afive yearperiod ‘whetherthemandatorypaymentrequirementin the
MutualTransferAgreement(tobeconcludedby theGoverningBody)shallapply
alsoto caseswheresuchcommercialisedproductsareavailablewithoutrestriction
to othersfor furtherresearchandbreeding

1. Whatwouldbetheeffecton theexchangeof PGRFAif theGoverningBody
wereto extendmandatorypaymentsin thisway? A

Any commenton howtheTreaty’sGoverningBodymight in the futuredealwith the
matterraisedin thisquestionis speculative.

However,to theextentthatimplementationofthemultilateralsystemofexchange
dealswith access,benefitsharingandintellectualpropertyconsiderations,whichalso
ariseundermembers’obligationsunderotherinternationalagreements,suchmatters
will needto be implementedin amutuallysupportivemanner.As statedin the
preambletotheTreaty, ‘nothing in theTreatyshallbeinterpretedas implying’ in any
wayachangein therightsandobligationsofthe ContractingPartiesunderother
internationalagreements’.

To the extentthattheGoverningBodycomprisesmemberssignatorytoother
agreementsinvolving relatedconsiderations,decisionsneedto implementedina
mannerconsistentwith thoseParties’interestsunderotherrelevantinternational
agreements.

Thismatterwouldbeaddressedby theGoverningBodywhenit hashadan
opportunityto examineissuesin thelight ofcircumstancesatthetime, including
experiencewith theoperationof theTreatysinceits entryinto force. Any decision
wouldbeby consensusoftheGoverningBodyandthereforeanymemberinterests
underotherinternationalagreementsdealingwithrelatedissueswouldbeprotected.

2. Wouldyouagreethatineffectthisclausehasthepotentialto setin place
conditionsinwhichtheGoverningBodywouldpossessamonopolyovera
commercialisedexchangesystemforPGRFA?

Wedo not agreethattheGoverningBodywouldpossessamonopolyovera
commercialisedexchangesystemforPGRFA.

TheGoverningBodyis comprisedofcountrieswhichhaveratifiedtheTreatyand
thosecountriesdecideissuesby consensus(Article 19.2). Thefunctionsofthe
GoverningBodyaredescribedin Article 19.3. While theGoverningBodyhasan
exclusiveright to determineissuesfallingwithin themandateoftheTreaty,this role
is limited by theTreaty’sprovisionsandthepositionofits membersontheissues
arising.

EvenwhentheTreatyentersinto force,it will notpreventContractingPartiesfrom
exchangingPORFAwithotherPartiesorNon-Parties,on mutually-agreedterms,
outsidetheambitof the Treaty.
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TheGoverningBody

The Chairsoughtclarificationasto the compositionof theGoverningBody
(TranscriptofEvidence,p. 29). Thequestionreceivedno response.

Article 19.1 providesfor theestablishmentofaGoverningBody consistingof all
contractingpartiesto theTreaty.

1. Doesthisincludenon-statecontractingpartiessuchaslegalandnatural
personswithin thejurisdictionofcontractingpartiesandIARCa?

No. Only ContractingPartieswill bemembersofthe GoverningBody(Article 19.1)
andeachContractingParty will haveonevote(Article 19.4). Article27 makesclear
thatonly sovereignstatesmayaccedetotheTreaty.

2. Will non-statecontractingpartieson theGoverningBodyhavevoting rights?

Not applicable.Pleasereferto theanswertoQi directlyabove.

Attachments
1. FAO ConferenceResolution3/2001 (Adoptionofthe Text oftheInternational

Treatyon PlantGeneticResourcesforFoodandAgriculture)
2. Canadianpressreleaseon signatureandratification
3. FAO ConferenceResolution7/93 (Revisionof theInternationalUndertaking

on PlantGeneticResources)
4. Text of pressreleaseon UnitedStatessignatureof theTreaty


