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Introduction

The exploitation of tempaorary migrant workers in Australia is
a common and known problem that appears to be endemic
throughout Australian workplaces. This exploitation
persists despite numerous government inquiries,® legislative
reforms? and in 2019, the establishment of The Migrant
Workers' Taskforce whose recommendations are yet to be
implemented.?

The practice of advertising employment positions in foreign
languages, with rates of pay that are below the minimum
wage, was first exposed by Unions NSW in our 2017 and
2018 wage theft reports.* The custom was subsequently
acknowledged in the Migrant Workers' Taskforce's 2019
report, which included a recommendation that a specific
Key findings ' prohibition on advertising jobs with pay rates below the
minimum wage be included in the Fair Work Act® This
recommendation has not been implemented.

Introduction

Recommendations

This is the third year since 2017 that Unions NSW has
Methodology conducted an audit of jobs advertised in foreign languages
that target temporary migrants. This year, over 4,000 ads
were reviewed, making it the first large scale audit of job
advertisements in foreign languages ever conducted in
Australia. Over 1,000 of the ads were for positions in the
Other Exp[nita[ive practices horticultural industry, and will be discussed in a separate
report.

Audit results

COVID-19 impact

This report will focus on the audit results of foreign language
jobs advertised in NSW, excluding the horticultural industry.
Policy proposals Our research analysed more than 3,000 ads, primarily in six
languages; Chinese, Korean, Vietnamese, Mepalese, Spanish
and Portuguese. The audit found that 72% (2,189) of the ads
indicated a rate of pay, of which 88% offered rates below the
minimum wages contained in the relevant Modern Award.

Conclusions

Endnotes

Unsurprisingly, this result reveals a serious setback when
contrasted with the audit results of 2017 and 2018, which
found 77% and 70% of the ads respectively to be advertising
jobs below the minimum wage.

The audits of foreign language job advertisements conducted
by Unions NSW in recent years demonstrate that current
strategies to combat wage theft are ineffective and highlight
an urgent need to remove the structural barriers that prevent
the stamping out of exploitation of temporary migrants.
Current barriers include a lack of visa system reform.
Funding of unions and peak industrial organisations to lead
proactive wage theft investigations is also recommended as a
much needed strategy to mitigate the terrible effects of
Australia’s black market economy.
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Key findings

« 72% of the 3,000 ads for jobs in NSW audited, specified a
rate of pay for the role advertised.

* BB% of ads that provided a rate of pay were below the
minimum wage stipulated by the relevant Modem Award.

+ At97.3%, the highest percentage of jobs advertised below
the minimum wage were in the construction industry,
followed by cleaning at 91 8%, hair and beauty at B7.9%, fast
food at B7.5%, retail at 87.1%, hospitality at 87%, clerical at
84.3% and transport at 66.7%.

+ 90.7% of job ads in Vietnamese were below the minimum
wage, as were BB3% of Korean ads, 87.9% of Chinese,
BE6.2% of Nepalese, 83.9% of Portuguese and 76.4% of
Spanish ads.

Recommendations

The Federal Government to directly fund peak industrial

organisations (both union and employer peak bodies) to
undertake proactive investigations and prosecutions to
identify and stamp out wage theft and exploitation. The
COVID-19 crisis evidences the ineffectiveness of the FWO's
strategy to eradicate wage theft.

2 The Federal government to provide welfare support for

temporary migrants affected by the COVID-19 crisis,
which has exacerbated their vulnerability to employers'
exploitative practices.

¢+ The COVID-19 crisis has intensified employer exploitative
practices, with temporary migrants reporting an increase in
sham contracting and offers of free trials lasting several
hours.

+ The self-acknowledged limitations of the Fair Work
Ombudsman (FWO) to conduct investigations and media-
tions during the COVID-19 pandemic, have contributed to
intensified wage theft and underscore the need to fund
unions and peak industrial organisations to lead wage
theft investigations.

Create a firewall between the FWO and the Department

of Home Affairs (DHA) so vulnerable workers feel that

they are not prevented from taking action against their
employer for fear of visa cancellation or deportation.

5 Amend the Fair Work Act 2009 (Cth) to include a

prohibition on advertising jobs with pay rates below
the minimum wage, in line with the Migrant Workers'
Taskforce 2019 recommendations.

3 Abrogate the 40 hours per fortnight visa condition for
international students, to reduce pressure that prevents
them from reporting exploitation.
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Part One
Methodology

The Unions NSW audit 2020 focused specifically on anline
job advertisements. This approach is consistent with
findings in academic research suggesting that almost half
of temporary migrants find their jobs online® 36% of
temporary migrants use Facebook for job search and Asian
migrant workers routinely use websites that are exclusively
in their native language.’

The audit was conducted by a multilingual and multidisciplinary
group of eight researchers, under the supervision of a senior
employment lawyer. Researchers' areas of expertise included
law, 1T, data analysis, translation, social work and political
science. Tasks were distributed in line with researchers’
language proficiencies and skills.

The researchers joined over 200 migrant community
Facebook groups and categorised them by primary
language used in the group, number of members and
posting frequency to identify their relevance in the corre-
sponding community. Researchers audited the six most
used groups in each language.

Additionally, researchers audited the most popular websites
used by speakers of various Asian languages, as directed by
information gathered through migrant community focus
groups. Ads in VietNews (hard copy newspaper) were also
audited, following recommendations by the Vietnamese
focus groups. Figures 1 and 2 provide examples of websites
and social media channels used by migrant communities to
find jobs in Australia.

Figure 1. Examples of fnrelgn language websites.”

The audit was conducted between late-December 2019 and
August 2020 and focused on advertisements written in
Chinese, Korean, Spanish, MNepalese, Portuguese and
Vietnamese, These languages are consistent with the top
ten nationalities of temparary migrants in Australia,
according to government data.®

Researchers used coding, data extraction, online alerts and
other IT methods to audit the highest number of ads possible.
Over 3,000 ads for jobs across many industries (excluding the
horticulture industry) were reviewed, with 2,189 indicating a
rate of pay. Employers were contacted in cases where the rate
of pay in the ad was not sufficiently descriptive to establish
the level of underpayment. Ads that did not provide a rate of
pay were excluded from the analysis. See Figure 3 for an
example of an ad where phone calls were required to clarify
rate of pay.

Ad rates of pay were compared with the legal wage, according
to the relevant Award for that industry and position and
consideration was given to differing rates for different
contract types and times of work.

Importantly, job ads adwvertising internships and
commission only based roles were excluded from the
analysis. Additionally, repeated job ads on the same
platform or cross - platforms were excluded.

# HOJUNARA

S} —=—
SHERE
SYDNEY TODAY

Brasileiros em Sydney -
brasileiros.com.au

& Private group - 114 AK members

——
kénb thing tin onfine 0 | vé Nha &-
Vige lim - Djch vy cha N g Vigt tgi Ue
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Figure 2. Examples of websites and social media channels identified during focus groups.

SPANISH NEPALESE
www.hojunara Brasileiros.com.au
FB group
Korean Australian Brasileiros em
Community- Sydney 2020
Facebook
Koreans in Sydney Brasileiras
na Australia
brasileiros.com.au
Hojubada Brasileiros
na Australia -
Estudantes

Figure 3. Example of an ad in which the employer was contacted to clarify rate of pay.
The Spanish add offered cleaning and painting work for AU$130 per 8 hours work (hourly rate, $16.25).1°

o

Hola, (solo chicas) alguna interesada en trabajar en
pintura (pintura, preparacion, limpieza) de viviendas en
su mayoria, (interiores y exteriores) lunes a viernes de
7:00 am a 3:00 pm - 130 dolares al dia,|para empezar
el proximo lunes, que viva cerca a wolli creek o que
tengala

Posibilidad de ser recogida en wolli creek station o
sus alrededores, gracias.
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Characteristics and number of ads

Foreign language websites and social media groups are a
main source of information for temporary migrants in
Australia to find employment opportunities, social events,
accommaodation and other services. Unions NSW audit was
conducted between December 2019 and August 2020 and
focused on online job advertisements in Chinese, Korean,
Vietnamese, MNepalese, Spanish and Portuguese. Our
research analysed 2,189 ads that indicated a rate of pay.

As shown in Figure 4, the ads reviewed included, 1273 in
Korean, 571 in Chinese, 151 in Vietnamese, 146 in Nepalese,
31 in Portuguese and 17 Spanish.

The majority of audited ads advertised positions in the
cleaning industry (620). 486 were in hospitality, 404 were
in retail, 224 were in construction and 99 were in hair and
beauty, as shown in Figure 5.

Figure 6 contains a disaggregation by language of jobs
advertised in each industry. At 317, a large proportion of ads

Figure &. Ads disclosing pay rate by language.

in Korean were in hospitality, while 305 were in retail, 216 in
cleaning, 181 in construction and 45 were in hair and beauty.

Mast Chinese ads advertised jobs in cleaning (287), while 91
were in hospitality and 56 in retail.

Ads in Vietnamese were mostly in hair and beauty (50),
followed by retail (40) and hospitality (38).

MNepalese ads were mostly in cleaning (82) and hospitality

(7).

Ads in Spanish and Portuguese were predominantly in
construction and cleaning.

Ads in hospitality were advertised in the six languages,
although considerably lower in Spanish and Portuguese,
with only one job in Portuguese and two in Spanish being in
hospitality. Figures 7 and 8 provide examples of Chinese and
Korean ads in the hospitality industry.

571 LANGUAGES
26,08% M Korean B nepalese
51321:,5? M chinese B Fortuguese
B vietnamese Spanish
151
6,9%
146
6,67% 21
1,62%
Figure 5. Ads audited per Industry.
1,62% 39
1,98%

INDUSTRIES szo

31,41% Tn
. Cleaning (general) . Hair and beauty 1,55%
[l Hospitatity (restaurant) M clerical 99
I retail I rransport 5,02%
Il construction Fast food

224
11,35%

486

24,62%

L04

20,47%
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in'ure 6. Number of ads audited, Industry vs language.
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Figure 7. Korean ad advertising jobs in hospitality, with an Figure 8. Chinese ad advertising a waiter position for 512 per hour.®
hourly rate of 511.%
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Audit Results

As illustrated in Figure 9, 1,928 (88%) of the 2,189 ads
disclosing a rate of pay were offering an hourly rate below
the minimum wage under the applicable award.

The majority of ads (31%) offered 519 to 520 an hour, 25%
offered 517 to $18 and 23% offered $13 to $16. Only 9% of
the ads offered 521 to 522 and &% were willing to pay 523 or
more an hour. An hourly rate of $10 to $12 was advertised in
5% of the ads (Figure 11).

The lowest rate of pay advertised was 58 per hour, for a
position as a nail technician. The second lowest rate was 510
per hour, with 38 jobs offering this rate (Figure 12).

The majority of ads audited (51%) were unclear about the
type of contract (casual, full-time or part-time} and some
referred to various types of contracts without indicating a

different rate of pay for casual, part-time or full-time.
Similarly, no differing rate of pay was indicated for work
during weekends or overtime.

Researchers made phone calls or sent text messages where
necessary to confirm the type of contract and work times,
and whether there was a different rate considering these
criteria.

In instances where it was not possible to clarify the type of
contract and work times, the rate provided in the ad was
compared to the hourly rate for full-time or part time
employees contained in the relevant award.

After researchers verified the type of contract, it was
identified that 26% of the ads were offering casual work
(Figure 10).

igure 9, Fen:entage of job ads advertising positions below the minimum wage.

1928

88,08%

11,92%

Figure 10. Type of contract.

B Below minimum wage

. Consistent with the award

a0%

60%
0%
L%
0% 26%
0%

10%

Casual

713%

Full time
Part time
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Figure 11, Hourly wage rates advertised.

31%

239 25%

1%
——

Under 510 510 to $12 $13 to 516 $17to 518 19 to $20 §21to §22 $23 plus

Figure 12. Vietnamese job ad for a nail technician offering 510 an hour.®

Tim nir phu don dep trong shop va lam viéc linh tinh Thing tin lién hé Thitng tin bai déng
trong shop Nails a
B LR i ? Khis wids:  Migrnachat, FESW e Sy dnar
Khuvge Hayrmrket, KSW inren Sycoy [ Nobie: LUimh virs:  Cleaner & Househeeper
Tirm nir phu don dep trong shop va lm vige linh tinh trong shop Hais —— MG L
Céin tm 1 ban ndr 18 twde25 wudl T Nglby oo nhjt  ZBURR020
"fﬂ'ia ohi:  Hayrmaroi
Khong can kinh nghdm s@ duroo tramg T MNghy M thoe: 0032020
Liru = Fh ten gt o fli Ml i ggundn Al T
Lurong © théa thign iy, it vl gy ey e o i B Bl e Loal ti:  Tin Bwrdmg
thfmg tan ndry trin wistwsite
Y Eadl®
Wit i e i i 845 iy Phoytd o b Fie Biding Bin o il Witg/mguokvistmtac.oom Mgy tn Vil Ty

l;.'f. cahﬂ Xin chan thanh cam on
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Underpayment by industry

Construction

Hair and beauty

In the construction industry, 97.3% of advertised jobs
offered an hourly rate of pay below the applicable award.
40.2% ranged from 513 to 516, 25% from 517 to 518 and
20.1% from 519 to $20. Only 10.7 % offered 523 or more.

The average underpayment in the construction industry was
$6.2 per hour. See Figure 14 for a distribution of rates of pay
in the construction industry and Figure 15 for the average
level of underpayment in the Industry.

14% of job advertisements in Korean and 68% in Portuguese
were in construction. See Figure & above.

Cleaning

As illustrated in Figure 13, of the job advertisements in the
cleaning industry, 91.8% were offering an hourly rate below
the award. A large proportion (35.32%) offered $19 to $20
an hour, while 10% offered $17 to $18, 14.2% offered 513 to
516 and 12.1% offered $23 or mare.

The average underpayment in the cleaning industry was 55
per hour.

88.2% of job advertisements in Spanish were for cleaning, as

were 50.3% of jobs advertised in Chinese and 56.2% of jobs
in Nepalese. See Figure 6 above.

Figure 13. Underpayment by industry.

In the hair and beauty industry, 87.9% of advertised jobs
offered an hourly rate of pay below the award minimum
wage. 42.4% of the rates of pay ranged from 519 to 520 per
hour, 28.3% from 513 to $16 and 11.1% from $17 to $18.

The average underpayment in the hair and beauty industry
was 54 per hour.

33% of job advertisements in Vietnamese were in hair and
beauty. See Figure six above.

Fast food, retail and hospitality

In fast food, B7.5% of jobs were advertised at below award
rates.

In retail 87.1% of jobs were advertised at below award rates.
For 37.1% and 22 2% of the advertised retail positions, the
rate of pay ranged from 519 to 520 and 517 to 518 per hour,
respectively.

In Hospitality, 87% of jobs were advertised at below award
rates. 34.3% of the rates of pay in the hospitality industry
ranged from 517 to 518 and 27.9% from 513 to $16 per hour.

Construction

Cleaning (general)

Hair and beauty

Fast Food

Retail

Haospitality (restaurant)

Clerical

Transport

B gelow minimum wage

B consistent with the award
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Figure 14, Advertised rate of pay by industry.

20,09%

Construction

Hairand beauty

Haospitality (restaurant) 23,66%

Retail

3532%

27.10%

Cleaning (general)

Pswotesn: Js13tosis 5170818 JlS19tos20 M S21t0 522 $23Plus [ Under 10

Figure 15. Average underpayment by industry.

INDUSTRIES

B cieaning (general)

B construction

B Hair and beauty

I Hospitality (restaurant)
Retail
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Underpayment by language group

Job advertisements in Vietnamese

An overwhelming majority of the ads in Vietnamese advertised
rates of pay below the minimum wage (907%). A significant
number of those ads offered positions in hair and beauty
(34.1%), retail (29.5%), hospitality (25.8%) and cleaning
(9.1%) (Figure 17).

As indicated in Figure 1B, the majority of ads offered an

hourly rate of pay from $13to 516 (46%), while 21% offered
$10 to $12 and 17% offered $19 to $20 an hour.

Job advertisements in Korean

As shown in Figure 16, 88.3% of the job ads in Korean
offered hourly rates below the minimum wage. Of those ads,
27.3% were in hospitality, 25.3% in retail, 20.8% in cleaning
and 17.4% in construction.

The rate of pay offered in the majority of Korean ads ranged
from 519 to 520 an hour (35%). Only 9% of the ads offered
521 to 522 an hour. A large proportion of the ads (32%)
offered 517 to 518, while 19% offered $13 to 516 (Figure 15).

Job advertisements in Chinese

As illustrated in Figure 16, 87.9% of the job ads in Chinese
offered rates below the minimum wage. 54.2% were in
cleaning, 18.4% in hospitality and 11.3% in retail,

Figure 16. Underpayment by language group.

The largest share of Chinese job ads (30%) advertised an
hourly rate of 513 to 516. 27% offered 519 to 520, 18%
offered 517 to 518 and 11% offered 510 to 512 an hour.

Job advertisements in Nepalese

86.3% of the job ads in Nepalese advertised an hourly rate
below minimum wage. Of those, 68.4% were in cleaning and
23.1% were in hospitality (Figure 17]).

In 30% of the Nepalese job ads, the offered rate of pay

ranged from 519 to 520 an hour. 25% offered 517 to 518 and
18% offered 521 to 522 per hour.

Job advertisements in Spanish and Portuguese

83.9% of job ads in Portuguese offered an hourly rate below
the award minimum wage, as did 76.5% of those in Spanish.
731% of the Portuguese ads were for positions in the
construction industry and 23.1% were in cleaning. 100% of
Spanish job ads offering hourly rates below award minimum
wage were in cleaning (Figure 17).

In Spanish ads, 94% offered $23 or more an hour, as did 87%
of those in Portuguese,

Vietnamese
Korean
Chinese
Nepalese
Portuguese

Spanish

B Below minimum wage

86.30%

. Consistent with the award
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Figure 17. Underpayment by language and industry.

Hepalese B, 4% 23.1% I

Chinese

B cteaning (general) [ construction [ Hair and beauty B Retail
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Figure 18, Vietnamese ads rate of pay. Figure 19, Korean ads rate of pay
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Part Two

Intensification of other exploitative practices

Sham Contracting

Other forms of exploitation were evidenced in Unions NSW
Audit, including employers disguising an employment
relationship as one of ‘client’ and ‘independent contractar’,
or sham contracting. Employees who have been victim of
sham contracting were often required by their employer to
provide an Australian Business Number (ABN).*

Sham contracting encourages an arm’s length commercial
relationship between parties and usually involves the
purported ‘client’ (the employer) paying the ‘independent
contractor’ (the employee) an agreed hourly rate and not
affording entitlements such as penalty rates and leave
accruals contained in the applicable industrial award 2

A large majority of the ads audited in Spanish and Portu-
guese did not disclose a rate of pay. Of the 86 Portuguese
ads audited, only 31 indicated a rate of pay, as did only 17 of
the 126 Spanish ads. Importantly, ads in those languages
also showed the lowest level of underpayment, with over
87% of the ads offering a rate of pay of $23 or more.

Despite this finding suggesting a lower level of wage theft in
those communities, 38% of ads in Portuguese that disclosed

Figure 20. Portuguese ads requiring an ABN.

a rate of pay required workers to hold an ABN and operate as
an independent contractor, as did 25% of those ads in
Spanish. This practice was also observed in Korean and
Mepalese ads, although to lesser degrees. However, despite
the purported requirement to operate using an ABN, a
significant number of these ads suggest the existence of an
employment relationship. At law this relationship is estab-
lished by a multi-factoral test which requires an assessment
of the totality of the relationship including but not limited
to regularity of working hours, level of employer control and
supervision, provision and /or requirement of a uniform and
whether or not the worker has a right to delegate the work.®
Figure 21 illustrates the typical content of ads requiring an
ABN.

Numerous temporary migrant social media posts in Portu-
guese and Spanish suggest a widespread practice of sham
contracting, with temporary migrants frequently reporting
negative experiences. Temporary migrant experiences with
sham contracting are illustrated by Figures 22 and 24.

Figure 21. Nepalese ad requiring an ABN.Y

38%

0% 10% 20% 0% 0% 50% BO'% %

B ABN required

Cleaner neaded 4 A

Loeatian:- kemhrust

Tima i~ 4pm te B:30pm{school cleaning]

Pay ;- 20% ABN

Prefen - person who lve i aubion and have car ane prelsied
Only interested can tert - 0474386550

For More info

thenk you

Started 12 oct

Do

o Like J Commant
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Figure 22. Student victim of sham contacting desperately
looking for guidance after his employer refused
to recognise an employment relationship.'

Figure 23, International student warning about ABN requirement

as an exploitative practice and tax implications.®

a -

Buenes dias. Ayer desaforiunadamente fuve que renuncizr a mi
trabajo de cleaner porque tuve que esperar 3 samanas para
recibir el pago de todo el mes de septiembre, lo cual fue una
situacion muy desesperante e incomoda, ademas el salaro gue
recibia no era justo para ser ceaner. No voy a volver este lunes a
trabajar porgue no guiero pasar por aste de Nusva,

Wi ex jefe dije que debi haberke dado tlempo pera conseguir a
alguien, y por ese motive me va a descontar de mi pago una
samana de trabajo de este mes, lo cual eguivale & 500 dolares.

Yo trabaje con e por ABN, nunca firme confratos, y nunca acepts
peor escrilo esa condicion gue el me pone para dejar mi trabajo.MNo
&35 justo que el me quite esos 500 dolares gue lanto necesito
simplemente porgue quiers, sablendo que trabaje un afo con esta
empresa grande de cleaner donde todos los meses tuve que
@sperar 2 semanas por mi pago mensual, Por favor si alguien sabe
como puedo pelear para no perder mi dinero apesar de gque
trabaje por ABM sin contrato, seria de muchisima ayuda para mi,
Muchas gracias y Feliz dia.

Good moming. Yesterday unfortunately | had to quit my cleaner
job because | had 1o wait 3 weaks to get pald for the whaols
menth of September, which was a very desperate and awkward
situation, plus the salary | recesved was not fair to be cleaner ...
I'm not going back to work this Monday because | don't want to
go through this again,

My former boss said | should have given him time to get
someone, and for that reason he's going lo dedicate me from
my pay 8 work week this manth, which equals $ 500

| worked with him for ABM, never sign contracts, and naves
accept in writing that condtion he puts me to quit my job. It's
not fair for him to take away those § 500 [ need so much
simply because he wans to, knowing that | work a year with
this big cleaner company where every month | had to wait 2
weaks for my menthly payment. Please if anyone knows how |
can fight not to lose my meney even though | work for ABN
without a contract, It would be a lot of help for me

Thank you very much and Happy day.

£ - Fide Tiahslalion - lste thls danslatio

80w ¥

73 comments

Sham Contracting focus group

‘ - —

Meaninas meninos! Galera vocs que procuram emorego de
cleaner ndo aceitem Job menor qua 22 rate pago no ABN! Vejo
alguns absurdos de andncios oferecando 20 no ABN! ACABA
SENDO ESCRAVIDAO! POIS QUANDO SE GAMHA 20 DE RATE POR
HORA VC PAGA DE 15 A 25% DE TAX! RESUMINDD GANHARA
MENOS QUE O MINIMO! NAQ ACEITEM POIS ASSIM QUEM
OFERECE VAl AUMENTAR D RATE E FICARA MELHOR PRA TODOS
E NINGUEM SERA "SLAVE" DE BRASILEIROS AQUIN! ABGC A
TODOS

Girls, boys! Guys, if you're looking for a cleaner job, don®t
accepl Job Jess than 22 rate paid on ABN! | see some ad
nonsense offering 20 on ABMI EMDS UP BEING SLAVERY YEAH
WHEN YOU GET 20 RATE PER HOUR Y0OU PAY 15 % RATE
SUMMARY WILL WIN LESS THAN MORNING! DON ' T ACCEFT
IT BECAUSE 50 WHO CFFERS WILL INCREASE THE RATE AND
IT WILL BE BETTER FOR EVERYOMNE AND NOBODY WILL BE
BRAZILIAN'S "' SLAVE " HERE!! BELESS YOU ALL

& Hide Trarsfation - Ratwe thin transkation

OO 300

155 comments

A focus group of twenty temporary migrants who were or
had worked using an ABN was hosted in August 2020.
Participants were asked 20 questions to establish whether
their relationship fulfilled the characteristics of an employ-
ment relationship or if they performed their work as
independent contractors. None of the temporary migrants
interviewed performed their role without supervision.

The requirement of an ABN was frequently justified by
employers under the misleading statement that they were
trying to protect international students who were working
more than 40 hours per fortnight.
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Figure 24&. Focus group, sham contracting findings.™®

CONTROL . RISKS AND | HOURLY RATE PAYMENT | OTHER
! EXPECTATIONS | ! OBSERVATIONS
Juan was working as  Juan had regular  He was 525 Weekly He was fired
an air conditioner hours from9am  supervised by +No during the
technician. An ABN to5 pm and the same boss as  superannuation. COVID-19 crisis,

E was required in worked at the Australian born with his employer
= order tostart same site for workers working saying he was not
receiving payments.  over 2 years. with a TFN. entitled to a

redundancy
payment.
Lu was working asa  She had regular Employer was 519 Fortnightly Lu was fired after
cleaner for a hours, Monday constantly -Same payment complaining
contractor of the to Friday from & supervising her for weekends and about the low
state government am to 2 pm and work and overtime. rate and that she
= andwasrequiredto  alsohad towork  threatening to -No had suffered a
=~ haveanABN tostart on weekends fire her when not  superannuation. back injury.
work. after s pm. satisfied with the - Male workers
work. were paid a higher
rate.
< Irregular
reimbursement for
cleaning products.
Pedro was working  Regularworking  Constant bullying 520 Pedro was Pedro has tried to
as acleanerina hours, Monday and supervision. - Same rateduring regularly paid  pursue the
construction site for  to Friday three weekends and every two payment of his
OVET 3 year. times a week night-time. weeks but was  wages but the
He was constantly from 12:30 am *No not paid for the employer is falsely
forced to work more  to 4:30 am, superannuation.  last two arguing that
E than 20 hours a periods. Pedro caused
& week and was some damages in
required to provide the construction
an ABN so that, site and that the
according t o the amount in
employer, he would damages is
not have problems equivalent to the
with immigration, wages due,
Gautamm was doing  He was working His hours of work 525 Gautamm was  Employer has
drafting work for a every day from9  were - No not getting paid threatened to
construction amtoSpmanda permanently superannuation.  and decided not report him to the
company. roster for supervised by the -Same rateduring toreturntothe Immigration
weekend work employer. weekends and office until he Department as he
g was given weekly. night-time. was. was working more
£ than 20 hours a
E week, Gautamm is
=] scared and prefers
= not to pursue any
action as he
expects to be able

to apply for PR in
the future,
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COVID-19 crisis and intensification of exploitative practices

During the COVID-19 crisis, the Federal Government excluded
temporary migrants from the JobSeeker and JobKkeeper
assistance schemes, ignoring academics, unions,
not-for-profit organisations and businesses warning
about a looming humanitarian crisis and the economic
conseguences this could have for Australia as a whole.

The level of hardship experienced by temporary migrants
was well documented by Unions NSW through a large-scale
survey of over 5,000 temporary migrants,” which indicated
that 65% had lost their job, 23% experienced a reduction in
work hours and 43% were skipping meals on a regular basis
to survive.

Unsurprisingly, the lack of government support to temporary
migrants led to an increase in another forms of work
exploitation, which has been reported in migrant community
social media groups. Temporary migrants have been
reporting unpaid trials of excessive length. See Figure 25
of a temporary migrant reporting a 14-hour unpaid trial.

Figure 25. International student reporting a 1&-hour unpaid trial.®

Other temporary migrants have reported em ployment offers
establishing a trial period for several days with a payment
well below the minimum wage. See Figure 26.

A significant number of temporary migrants are experiencing
delays or non-payment of their wages and have approached
the FWQ, only to be told that they are not able to assist due to
the COVID-19 crisis. See Figure 28 fora response by FWO to a
temporary migrant reparting exploitation. A statement by
the FWO regarding their limited assistance during COVID
times is also published on their website. See Figure 29.

Figure 26. International student received an offer for a 5-day trial,
paying $8.75 an hour®

. - ——

SCAM ALERTY

| did & paid trial at & cate called HOME BAKERY AND CAFE located
in CARINGBAH NSW which lasted 14 hours in total, five hours on
the 20710/20 and 01111720 which wias a Sunday and The owner made
o work B hours straight with no breaks and up to this date the
owner refuses to pay me and threatens to call the police on meif |
show up at the cale and ask for my wages. | reportad the issue to
Falr Werk but | wanl to make this pos! to advce Lhe community to
not supporl busimesses Uhal mistreat amd don’l pay thes workers, |
am an miernational student snd a'so & teenager and employoers like
this think they can get mway with sxploiting yourg people and not
paying our wages, So please share thes pogl 1o raise asaneness and
s more pecobe don't fall into this scam, thark you.

s e Lac elaotk comifHomo Baker yand Cat
VAL TTUW R

L A Home Bakery & Cafe

[ £5°TeT TV 4

AT 207 e B
The training is 5 days
next week, from Bam 1o

dpmand the payment is
Bewrw 70 dol/day, ok?

o YE5  Reoiew

The Cleaning Services
Awards 2020 for level 1
cleaner (which iImplies
working under close
supervision for traming
purposes and its not
my case based on my
level of expertise), =
$21.18/hour, 50 I'm
assuming thigiz a
Brmoew mistake?

e 1 got many cleaners at
the moment

There is no vacancy
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Figure 27, Temporary migrant expressing her frustration Figure 28. Response by the FWO to a temporary migrant
with no success through legal action.™ reporting exploitation.®
. In a letter to them Fair Work wrote:
Hua gorite

Hued un ek o ls publesssan S8 unos chess gue irshashan on
Cleaner conitruction v el jele ro fet pagd, despuss de gue ellas
reakzaron ung pUDICSCION Bn ESte grupd O una U o farma oo

Placlieh ol vsbiain v of i 1o pan s “My review revealed a range of complex legal
L N e issues relating to employment award coverage
Estabi irabaiandn en eatd peluguenis chreng donde sefri maltrate ['d f H]

waibal § ek, sdemds i pegatran un rate legal on cash v 8 ma Or awara-iree Emp ?EES‘

pedia haver muchas mds tanoes de fas que fueron scordadas en la
entreviatn: al final decidl dejar = wabalo porque mo sguantaba mis,

e buteado aputa para fevar sigin prosedimiento logal pera no he To determine award coverage requires months
oblenids respuesis. E = : L i

A S R et Dede s of work, including multiple site visits and

Gracias! interviews.

L - -
€ M i . In this corrent COVID climate, | cannot conduct

| B site visits or interviews.
e it Pl oo

T /597508 Mitiery Fossil
WROEMAN, REW TS

_ o2 ::Ee::_efm s Also the business has closed and may not
=) . reapen in the future”
ﬁ BARgy Sl biuili .

Figure 29. FWO statement acknowledging limitations to support workers.™

What has changed
Demand for our services is significantly higher because of COVID-19.

In order to meet the increased demand for services, we are giving higher priority to customers whose workplaces have been
disrupted by COVID-19,

We are prioritising customers seeking advice, education and assistance about workplace entitlements and obligations in the
following areas:

- employers and employees who have been impacted by COVID-19

- small business employers

- employees who are currently employed

What it means for you

We are experiencing a higher than usual volume of calls and enquiries, occasionallly resulting in longer than usual wait times for
matters that are not COVID-19 related. We are updating the information on our website regularly to help you find the infarmation
you need and answers to your questions. We alsa have information and resources to help you try to resolve issues in the workplace.
We encourage employees and employers to work together to find practical solutions to any issues that arise in the workplace.

We are prioritising requests for assistance where there are allegations of serious non-compliance with workplace laws, including
(but not limited to) the JobKeeper provisions on the Fair Work Act,

In adjusting our services to meet the changing needs of the community, we currently have limited capacity to offer some of our
regular dispute resolution and mediation services.

To help contain the spread of COVID-19, we have also closed our offices for face-to-face counter service and appointments,




Migration Amendment (Strengthening Employer Compliance) Bill 2023 [Provisions]
Submission 16 - Attachment 4

Part Three

The Federal Government should fund unions

and peak industrial organisations

The COVID-19 crisis evidences the FWO's failure to stamp
out the exploitation of temporary migrant workers. FWO's
fallure to assist migrant worker victims of exploitation
during the crisis has only intensified already severe levels of
exploitation.

In the experience of Unions NSW, wage theft is predomi-
nately caused by the enormous opportunity that exists for
employers to take advantage of their workers, in order to cut
costs with very little chance of being caught. Unions NSW
understands the FWO has approximately 250 inspectors
conducting workplace investigations under the current
system of auditing. This equates to roughly one inspector
for every 51,000 employed people in Australia, which is
blatantly not enough to competently and adequately protect
the rights of workers. Presently, the chance of an employer
getting caught underpaying staff is attractively low.

The Federal Government should fund unions and peak
industrial organisations to lead investigations of wage
theft. Unions have a strong record of advocating on behalf
of workers who have been underpaid and successfully
recovering unpaid wages. Academic survey results suggest
that workers who approached a trade union for assistance
with underpayments had at least some wages recovered in
70% of cases.” This contrasts with the FWO's rate of
success in 42% of cases, In NSW alone, an assessment of
just four unions found they collectively recovered $20.93
million over a one-year period.

Unions have been working intensively with migrant commu-
nities, identifying their needs and providing funding to
initiatives that respond to migrant worker concerns. In
2019, Unions MNSW pioneered its Visa Assist program
partnership with the Immigration Advice and Rights Centre
(IARC) to provide free immigration advice and legal
assistance to migrant workers who are unlon members in
NSW. The need for this type of service free from bias is
increasingly important and the program has been operating
at full capacity since its launch,*®

Unions NSW and IARC know anecdotally that there are a
number of less than transparent migration agents and
immigration lawyers who mislead migrants when it comes
to the rules govemning their stay in Australia. In some
circumstances, migrants are even encouraged to apply for
visas not in their best interests.

Of the 4,322 respondents to the National Temporary Migrant
Work Survey, conducted by the Migrant Workers Justice
Initiative, more than 2,250 responded they had been victim
of Wage Theft, with only 1 in 10 seeking to recover what was
owed to them. Of the underpaid respondents, 32% stated
that they would not seek to recover stolen wages due to fear
of immigration consequences or not wanting to be involved
with the Government.

7% of survey respondents disclosed they had undertaken
unauthorised work in contravention of their visa conditions
(for example, by working more than 40 hours per fortnight
on a student visa), and of these, 39% indicated they would
not make a claim to recover unpaid wages due to fear of
imrmigration consequences. A service such as Visa Assistisa
crucial service for vulnerable migrant workers whose
employment issues are increasingly intertwined with their
visa conditions.

Unions are also better equipped than the FWO to assist
migrant workers as many employ multilingual and
bilingual organisers, themselves often part of the migrant
communities. These elements are key to overcoming the
barriers that in many instances prevent temporary migrants
from reporting exploitation and organisations from
conducting accurate wage theft investigations.
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Figure 30. Case study: Unions NSW successfully recovering wages for a migrant worker.™

CASE STUDY

Ms Hun is originally from Korea. She worked in a restaurant from 2016 to 2019. During
this time, Ms Hun was paid well below the minimum wage established by the Restaurant
Industry Award 2010. She was also not paid superannuation, provided payslips or given

regular breaks during her shifts.

Ms Hun was aware she was being underpaid but was too afraid to bring it up with her
employer. She eventually quit her job and approached the Fair Work Ombudsman in an

attempt to recover her unpaid wages.

The mediation process conducted by the Fair Work Ombudsman was unsuccessful. Ms
Hun experienced great frustration at the power imbalances and cultural and language
barriers, and what she perceived as a hopeless process after being exploited for more than

three years.

Ms Hun joined her union. Unions NSW assisted Ms Hun during negotiations with her
employer and aquired for her more than $140,000, including $17,000 in unpaid superan

nuation.
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Visa reform

International students are restricted to working 40 hours
per fortnight during their course and unlimited hours
during course breaks. Research has shown that a large
number of international students regularly work beyond
these restrictions.™

Academics, unions and other organisations have highlighted
that this restriction is not an effective means of ensuring
that international students are genuinely studying and in
fact facilitates wage theft and other exploitative practices by
employers.®

The increase in reports of sham contracting through
migrant community social channels exposed in this report
evidences the need to abolish the 40-hour working limit,
which is currently used by employers to exploit temporary
migrants’ fear of being deported if in breach of their visa
conditions,

The Federal Government should scrap the 40-hour work limit
on international students and focus on attendance and
academic performance requirements to ensure international
students are genuinely studying when in Australia. During
the COVID-19 crisis, the Government temporarily lifted this
restriction for international students working in supermarkets
and permanently for those working in care industries.® This
showed that there is no policy justification for maintaining
the 40-hour limit.

Additionally, a firewall between the Fair Work Ombudsman
and the Department of Home Affairs must be created to
facilitate temporary migrant workers in seeking redress for
underpayment, without the fear of visa cancellation.

Conclusions

The Unions NSW Audit shows an increase in the number of
advertised jobs offering rates below applicable minimum
wages and exposes the failure of the FWO to take appropriate
action to stamp out exploitation and wage theft among
temporary migrant workers.

The COVID-19 crisis has intensified the already endemic
exploitation of temporary migrants, with the lack of
assistance by the FWO encouraging employment abuse, as
employers know well that breaches of industrial laws will
seldom be investigated.

Based on Unions NSW's experience, employees who seek the
FWO’s assistance are encouraged to compromise to reach
settlements by negotiating of money to which they were
unequivocally entitled in the first place. Contemporaneously,
as pecuniary penalties cannot be enforced in mediation,
employers are able to move on unscathed, unpenalised and
likely undeterred from repeating their behaviour.

Moting the incompetence of the work conducted by the FWO,
unions urge the Federal Government to fund unions and peak
industrial organisations to lead proactive investigative
efforts to identify and stamp out wage theft and exploitation.
By having the power to prosecute, peak bodies will also be
able to support businesses who are paying their employees
correctly and consistently according to industrial instru-
ments by seeking pecuniary penalties for those who do not,
Without penalising employers who are underpaying,
anti-competitive behaviour is effectively encouraged to the
detriment of businesses who are abiding by their legal
obligations.

The increase in sham contracting identified by Unions NSW
research exposes the 40-hour per fortnight visa restriction
on international students as an ineffective mechanism to
ensure that international student are genuine students, and
only facilitates employer exploitative practices, using
migrants’ fears against them.

Foreign job ads offering positions for below the minimum
wage are increasing, and the Federal Government should
immediately implement the recommendations of the
Migrant Workers' Taskforce, including the recommendation
to amend the Fair Work Act to include a prohibition on
advertising jobs with pay rates below the minimum wage.
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