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Question:

Is a safeguard required to proposed subsection 155(8A) to avoid exposing individuals
to contempt sanctions in circumstances where production of information, documents
and evidence is very difficult or costly?

The proposed section provides the Federal Court with discretion to order compliance with a
section 155 notice. In the course of its consideration, the Federal Court is able to take into
account any matters it considers relevant to its assessment. This can include the difficulty or
cost to a business of complying with a notice issued under section 155, and whether the
scope and timeframe of the notice is reasonable.

The drafting of Part 9 of the Competition and Consumer Amendment (Deregulatory and
Other Measures) Bill 2015 is based on section 1303 of the Corporations Act 2001 (Cth).

As the proposed subsection 155(8A) provides a discretion to the Federal Court, it differs
from subsection 155(5) of the Competition and Consumer Act 2010 (CCA), which provides
that a person must not refuse or fail to comply with a notice provided under section 155.
Subsection 155(6A) makes it an offence to contravene subsection 155(5). Section 155(5A)
was inserted in the Treasury Legislation Amendment (Application of Criminal Code) Bill (No
2) 2001 (Cth) to provide that an offence does not occur to the extent that a person is not
capable of complying with section 155(5).

An equivalent to subsection 155(5A) is not required with respect to proposed subsection
155(8A) as the Federal Court can consider the extent to which a person is not capable of
complying with a notice by exercising its discretion. This was affirmed by comments made by
Judge Barker in Oswal v Burrup Holdings Ltd (2011) 29 ACLC 11-031.

Before issuing every notice under section 155, the Chairman or Deputy Chair assesses the
level of burden the notice is likely to impose. This assessment takes into consideration the
timeframe for compliance and the scope of the notice including the difficulty of compiling the
information or producing the documents the subject of the notice. The ACCC assists traders
with compliance, as its main objective is to obtain the information, documents or evidence
relating to a matter that may constitute a contravention of the CCA or Australian Consumer
Law. The ACCC responds to representations from businesses by varying the scope and
compliance date of notices, where appropriate.

Question:
Will proposed subsection 155(8A) increase the likelihood of costly litigation?

The ACCC does not consider that the proposed subsection 155(8A) will increase the
likelihood of costly litigation. The proposed subsection 155(8A) will not change businesses’
obligations for compliance.



Before issuing every notice under section 155, the Chairman or Deputy Chair assesses the
level of burden the notice is likely to impose. The ACCC works with businesses to assist
compliance with notices. Based on engagement with traders, the ACCC can decide to vary
the scope and compliance date of notices to address issues of compliance. The ACCC'’s
interest in compliance with notices is in obtaining information, documents and/or evidence
that relate to matters that may constitute contraventions of the Competition and Consumer
Act 2010 and Australian Consumer Law.

The proposed amendment will give the ACCC an alternative avenue to seek compliance with
notices issued under section 155. Should the ACCC seek an order from the Federal Court
for compliance, the Federal Court under the proposed subsection 155(8A) will have
discretion to order a business to comply with all or part of a notice. In exercising its
discretion, the Court will necessarily consider factors such as the difficulty and cost of
compliance.

Question:

Are consequential amendments required in relation to the proposed amendments to
subsection 86(1)?

Consequential amendments are required to section 82, 85 and 179 to ensure the definition
of the cooling-off period is referred to consistently throughout the Australian Consumer Law.
The ACCC understands that the Government is in the process of finalising these
amendments with a view to introducing them as Government Amendments in the
Committee-in-detail stage, following the Second Reading Debate, in the House of
Representatives.



