Australian Government

Department of Home Affairs

SECRETARY

COMMITTEE-IN-CONFIDENCE

OSEC 2018/1883

Senator Louise Pratt

Chair

Senate Legal and Constitutional Affairs References Committee
PO Box 6100

Parliament House

Canberra ACT 2600

Dear Chair,

Further to my letter to you on 13 September 2018, | am writing to provide an update and to expand on my
Department’s answers to Questions on Notice to the Inquiry into Allegations concerning the inappropriate
exercise of ministerial powers, with respect to the visa status of au pairs, and related matters.

My Department has located the submission relating to a Visitor visa (subclass 600) granted on
17 September 2015.

Copies of the remaining 21 submissions in which Minister Dutton used his powers under s195A of the
Migration Act 1958 to intervene and grant a Visitor (subclass 600) visa, between 23 December 2014 and
31 August 2018, are attached. Details that might identify individuals, and names and contact details of APS
Departmental Officers have been removed, as agreed with the Committee through the Secretariat on

12 September 2018.

This acquits all matters raised in your letter of 12 September 2018.

Yours sincerely

Michael Pezzullo
Secretary
14 September 2018
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Sensitive: Personal

¢ Australian Government ) : ' SmeISStOH

* Department of Immigration and Border Protection _FOI' decision
PDMS Ref. Number 1S15-016866

.

To ~ Minister for Immigration and Border Protection
Subject Ministerial intervention under section 195A of the Migration Act
1958 in relation to
Timing
Recommendation
That you:
1. agree to intervene under section 195A of the Migration Act fAterven / decline to
1958 to grant I Tourist visa (subclass 600); _ " intervene |.

- if agreed, please sign the decision documentations at

Attachment A.

Minister for Immigration and Border Protection
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o __Document 1

Sensitive: Personal

Minister’s Comments
Rejected | Timety Relevance Length Quality .
Yes/No | Yes/No | O Highly relevant O Toolong _ Poor 1.....2......3......4......5 Excellent
O significantly O Right length | Comments;
relevant - O Too brief

O Notrelevant

Key Issues

1 » arrived in Australia at -Alrport on

SR ; the holder of an eVisitor visa (subclas§Jp valid for a stay period three months.

IR visa allowed multiple entries, up until 9 December 2015. (I has not

travelled to Australia before.

2. Upon arrival, an Airport inspector found [P did not intend to stay in Australia
temporarily for tourism purposes, which were the grounds for the grant of i eVisitor visa. As
such, visa was cancelled under section 116(1)(g) of the Migration Act 1953 (the

Act). A copy of the cancellation decision record is at Attachment B. it is noted that [ NN
has disputed the findings.

3. Following the cancellation of Jil visa, BRI s refused immigration clearance and
detained under section 189 of the Act. As a person refused immigration clearance, the

Department cannot grant | 2 further visa onshore.

4. Your office has requested that [ c2se be referred to you for consideration under
section 195A of the Act.

Option for future management

5. Your non-compellable power under section 195A is enlivened in [ JNNNE: casc =4l s
in immigration detention.

Ministerial intervention under section 1954

6. Ifyou are indlined to intervene in - case under section 195A of the Act, the
Department considers the grant of a Tourist visa (subclass 600}, with the same conditions as the
eVisitor visa [ he!d as the appropriate option. The Tourlst visa would be granted with

an ‘enter before date’ of 9 December 2015 and would allow (R to remain in Australia
for a period of three months at a time.
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7. The Department also recommends placing the same conditions on the Tourist visa, as were
attached tojjffeVisitor visa (conditions 8115, 8201, 8527 and 8528).

8. If you agree to intervene, please sign the decision documentation at Attachment A.

Decline to intervene

9. Should you not agree to intervene in JEIIREEE case. @l is liable to be removed from
Australia.

Consultation — internal/external
10. Your office, [N
Consultation ~ Secretary/CEO

11, This submission has not been cleared by the Department’s Secretary, Deputy Secretaries or the
CEO of the Australian Customs and Border Protection Service.

Client service implications

12. There are minimal client service implications.

Sensitivities

13. N/A

Financial/systems/legislation/deregulation implications
14. N/A

Attachments

Attachment A  Section 195A decision documentation

Attachment B Cancellation decision record

Authorising Officer

Cleared by: -
Suzanhe Muir
A/g Assistant Secretary

Caseload Assurance Branch

Date: 17/06/2015

| oh:

contact Officer SN Oirector, Complex Case Resolution Section, JENNEENG_GNG

cc Acting Deputy Secretary, Kruno Kukoc
FAS, CPD
Manager, Qid Alrports
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EXERCISE OF MINISTERIAL DISCRETION
UNDER SECTION 195A OF THE MIGRATION ACT 1958

~STATEMENT TO PARLIAMENT =

Exercising my powers under section 195A of the Migration Act 1958
(the Act), | have decided to grant a visa under this section.

1.  This person is detained under section 189 of the Act as an unlawful
non-citizen.

2. Having regard to this person’s particular circumstances and
personal characteristics, | have decided to exercise my discretionary
powers under section 195A of the Act as it would be in the public
interest to grant this person a visa.

3. Inthe circumstances, | have decided that as a discretionary and
humanitarian act to an individual with ongoing needs, it is in the
interests of Australia as a humane and generous society to grant
this person a Tourist visa (subclass 600).

HON PETER DUTTON MP
Minister for Immigration and Border Protection

77672015
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EXERCISE OF MINISTERIAL DISCRETION
UNDER SECTION 195A OF THE MIGRATION ACT 1958

- DECISION INSTRUMENT -

Name:
Date of birth:
Client ID:

The above person is in immigration detention under section 189 of the
Migration Act 1958 (the Act) and | have considered their case under
section 195A of the Act.

| have determined that it is in the public interest to grant this person a
Tourist visa (subclass 600).

I therefore exercise my power under section 195A of the Act to grant a
Tourist visa (subclass 600) in favour of this person.

Sl (oo

HON PETER DUTTON MP
Minister for Immigration and Border Protection

477/ 6/2015



AT Notice of intention to consider cancellation Form

Australlan Government under section I;}a oft!lte m;aﬁonﬁct 1958 1111

Department of Immigration (For use in immig earance)

and Border Protection :
All parts to be completed by an officer of the department.

" Pleass use 2 pen, and wrtz neatlyin Enghsh using BLOCK LETTERS, Office use only |
Tick where applcable [7] : CSECTent 0 NN |
Part A — Notice of intention fo consider 8 Possible grounds for cancellation

: (nchude disciosable soverse information given by third parties)
mme”mga visa {thas come to my attention, as a delegate of the Minister for Immigration
i Full rame and Border Protection, that there appesr 1o be grounds for cancaitation of
Family name ' you : Dey Moo Yesr
— N Ty
Given names ‘ _ under ssction 116 of the Migration Acf 1958 because:

_ | Upon acrival W you cliimed that you are
coming to A I
Sex Maje [ ] Femae indeterminate / [

infersex / Unspeified | :
You stated that you will
Nowts __Yoor | -You stated that you and the
3  Dataofbirth - the terms of your stay and

] ]

o 4 search of your mobile phone revealed the following
5 comtyo NS | messige:
me*on "1 don’t know if you are
6  Relationship status keen or ¢arn some cash while you are here
, occasionally baby sitting for friends?? Can put the word
Married D Separzied D bf:;: ?mcg D out for you if you are and a few friends would use you,
Engaged [] Diverced ] " relationship occasionally?? Locallly?? Bit of cash to fund fun,
You; “Perfect! ., .and for baby sitting...Sure! Extra money
De facto ] Widowed ] Not speciied '] for fun is always welcomel®
. , ~-4 search of your mobile phone revested the following
7 Details of previous visa cancellations message. '

- To: ) on ’
Departmentsl checks confirm the visa holder has nothad | "(Hello ‘Taanks a mMu and preparing
any previous visa cancellations. myself at the end of [N

Australia, How are you?)* -
From' ow Wonderfull! As an Au

Pair ood Luck! ft willbea
| beautiful experience. I'm very good and continue with my

architecture)” .
™ (4 12 Au iy

Based on the above information, it appears to me that
despite the grant of the visa, you did not have, at the time
of the grant of the visa, or you ceased to have, an intention |
only to stay in, or visit, Avstralia temporarily for the
tourism pusposes for which the viss was granted. I this is
the case, then your visa is lisble for consideration of
cancellation. ’

. peoplecur business
© COMMONWEALTH OF AUSTRALIA, 2015 Widg - DEPNTINENTCOPY  Gomn— CLUENT COPY ' 411 Qe dah 047 -Pags ¥



Cancellation of visa under section 116 of

the Migration Act

s116

{n

Subject to subsections (2§ and (3}, the Minister may cance! avisa if e or
she is satistied that:

(@) the decision fo grant the visa was based, wholly or partly, on a particutar
© factor circumstance that is no longer the case or that no longer exists; of
{aa) the decision o grant the visa was based, whofly or partly, on (he existence

of a particular fact or circurnstance, and that fact or circumstance did ot
exist; or .

(b} its holder has not complied with a condition of the visa; or

(c} another person required to comply with a condition of the visa has not
compiied with that condition; or

(d} il its holder tias not entered Australia or has so entered but has not
been immigration cleared — it would be liable fo be cancelled under

Subdivision C incorrect informalion given by hofder) If Its holder had so

entered and been immigration cleared:
s 101 — Incorrect information on the applicafion form
s 102 — incorrect information on the passenger card
s 103 — & bogus docurent given
s 104 — faifure o notify the depariment of changes in circumstances
5 105 — particulars of Incorrect answers to be given
(6f Ehe presence one of fts folder in Australia is o may be, or would or might
¢, a risk to:
@) the heafth, safety or good order of the Australfan community or a
: segrent of the Australian community; or
{ff the health or safety of an individuat or individuals; or

{f} the visa shouid not have been granted because the application for i, or

its grant was [n confravention of this Act or of another law of the
Conmmonwealth; of

(fa) in the case of a student visa:
)  ifs holder Is nof, or s likely not to be, a genuine student; or

@ its holder has engaged, is engaging, or Is fikely to engage, while in
Ruystrafia, in conduet including omissions} not conteniplated by the

visa; of
(@) a prescribed ground for cancelfing a visa applies to the holder.

(1AA} Subject to subssctions (2) and (3), the Minister may cancel a visa if he or

she is not satisfied as to the visa holder's identity.

(1AB) Subject to subsections (2) and (3}, the Minister may cancel a visa (the

current visaj Iif he or she is satisfied that:

(a) incorrect informafion was given, by or on behalf of the parson who holds

the current visa, to:

@} an officer; or

% an authorised system; or
@it} the Minister; or

v} any other parson, or a tribunal, performing a function or purpose
unider this Act; or
(v} any other person ot body performing a furiction or purpose In an
administrative process that occurred or occurs in refation to this
Act; and
) the incorrect information was taken into account id, of in connection
with, making:
f} a dlec!sion that enabled the person to make & valid apptication for
a visa; or
() a declsion to grant a visa to the person; and
(¢} the giving of the Incorrect information is not covered by Subdivision C.
This subsection applies whenever the incomect information was given and .

whether the visa referred fo in subparagraph (b)) or (1 Ts the current visa or

a previous visa that the person held.

(1A) The regulations may prescribe mattars to which the Minister may have

2
3

regard fn detenmining whether be or she is satisfisd as mentioned in
paragraph (1)(fa}. Such requiations do not limit the matters to which the

- Mintster may have regard for that purpose.

The Minister is not fo cancel a visa under subsection (15, (1AA} or (1AB} H
there exist prescribed circumstances i which a visa is not to be cancelled.,
if the Mintster may cancef a visa under subsection (1, (1 AA) or (1AB}, the

Minister must do so if there exist prescribed circumstances in which a visa
must be cancelled,

Reg 2.43

{1

For the purposes of paragraph 116(1)g) of the Act (whtich deals with
circumstancas tn which the Minister maycancel a visa}, the grounds
preseribed are:

(8) that the Forelgn Minister has persmaﬂyvdetermined that:

© CORMONWEALTH OF AUSTFALSR, 2015

@} inthe case of a visa other than a relevant visa — the holder of the
visa is a person whose presence in Austrafia:
(& is, or would be, contrary to Australia's foreign policy interests; or
B may be directly or indlrectly associated with the profiferation

of weapons of mass destruction; or

@ inthe case of a relevant visa ~ the holder of the visa s & person
whose presence in Australfa may be directly o indirectly
associated with the proliferation of weapons of mass destruction;

(b) that the holder of the visa has been assessed by the Australian Security

(]

)

()

inteliigence Grganisation to be directly or indirectly a risk to security,

within the meaning of section 4 of the Australian Security ntelfigence

Organisation Act 1979

[ornitted by SR 2000, 62 with effect irom 1/07/2000 - LEGEND note] in

the ¢ese of a bridging visa held by a person who applied for &

substantive visa — that the application for the substantive visa has been
determleied to be invalid;

In the case of a visa granted before 1 Seplember 1994 that:

@ was confinued In force on and after 1 September 1994 4s a
Transitional (Temporary) visa under the Migration Reform
(Transitionat Provisions) Regufations; and :

@i allowsd multiple entries to Ausiralla;

that, at some time before T September 1994, the holder exceeded the

period of stay in Australia permitted by the visa;

in the case of:

@ ihe holder of an Blectronic Travel Authorify (Class UD) visa who is
under 18; or

- fomitted

(i) the holder of a Tourist (Class TR] visa, that was applied for using
form 601 E, who is under 18; or
@)  the holder of a Visltor (Class TV) visa who [s under 18: of
(iva) the holder of & Subciass 600 (visitor) visa in the Touris! slream, that
was applied for using form 1419 (nteret), who is under 18;
that either: ’
(v}  both of the following apply: :
(A} the taw of the visa holder's home country did not permit the
rémoval of the visa holder; :
B} atleast 1 of the persons who could lawfully determine where
~the addifional applicant is 1o five did not consent to the grant
of the visa; or
fviy the grant of the visa was inconsistent with any Australian child
orde in foree In relation to the visa holder;

(ea} in the case of a Subclass 601 (Electranic Travel Authority visa — that,

0}

@

=3

despite the grant of the visa, the Minister is satisfied that the visa holder:

0  did not have, at the time of thie grant of the visa, an intention omly
fo stay in, or visft, Australia temporarily for the fourismy or business

- purposes for which the visa was granted: or

i} has ceased {0 have that intention;

in the case of:

@} the hofder of an Elactronic Travet Authority (Class UDj visa who Is
under 18 and {5 not accornpanied by His or her parent o quardian;
or

@iy the tiolder of a Tourist (Class TR) visa, that was applied for using
form 601E, who:

(A} is under 18; and
(B} Is not accompanied by his or hier parent or quardian; or

v} the hotder of a Visifor (Class TV} visa whio is under 18 and is mot
accompanied by his or her parent or guardian; or

v} the holder of a Subiclass 800 (Visitor} visa In the Tourist stream, that
was applied for using forin 1419 (internet), who I under 18 and is
not accompanied by bis or fier parent or guardian;

that the folder of that visa does not have gdequata funds, o adequats

arrangements have not been made, for the holder's maintenance, support

and general welfare during the holder's proposed visit In Australia;

ins the case of a temporary visa held by 3 person ether than & viss

tolder mentioned i paragraph (hy — that the visa holder asks the

Minister, i writing, to cancel the visa;

in the case of a femporary visa held by a person who Is under the age

of 18 vears and is not & spouse, & former spouse or engaged to be

mdrred - that:

@  aperson who is at least 18 years of age, and who can fawfully
determine where the visa holder is to live, asks the Minister, in
writfrig, to cancef the visa; and

{#y the Minister is safisfied (hat (here is no compelling reasen to
befieve that the cancellation of the visa would fiot be In the best
interests of the visa hiolder;

Contirued on reverse of page 2 b
111 Desgn dase 04/15) - Page 1 reverse



Department of immigration and Border Protection

= Documerit 1

Part A - Notice of intention to consider cancelling a visa (continued)

Based on the information above, there appear to be grounds for
cancefing your viss under:

(] stieptye

O stisityan)

{J s116(1)(0) becauss it appears that you have breached
M —

{Refer to reverse of pages 4, 5, 6 and 7 for defalls of candition)
O siste
(3 s16¢1)(e) becauss a ground appears to exist at

(Enter relevant ground hers — 8101, 8102, 8103, 5104 or 8105}
O sttsiye
J sttenm
Ostiees 0 e
{7} s116¢1)ig) because a ground appears to exist at

Reg 2.43(1) | (ka)

Qo[ ]

Please refer {0 reverse of pages 1, 2 and 3 for refarence t the refevant
legisiation.

Where the Minister can cancel 8 visa under subsection 116(1} of the
Act, the Minister must do so if there exist prescribed circumstances in
which the viss must bs cancelled (see subssction 116(3) of the Act and
the ‘prescribed circumstances' in subreguiation 2.43(2) of the Migration
Reguiations 1994) - refer 1 reverse of page 3.

9  Opportunity to comment .
The Migration Act 1358 gives you the opportunity fo comment on the
Intention to cansider cancellation of your visa and to give reasons why
your visa shiouid not be cancelled. Your comments could inclide: .
* why grounds for cancetistion o not exist; of
o why your viss should not be cenceied.
You éire invited to provide your commenis &t interview,

Month L 4
ARy

Beginning at
Al foliowing locaton | DIBP office i airport |

tf you choose ot to cimment, the delegate may make hig/her detision
baszd on the information avalable to them.

i your visa Is cancelied you may be refused immigration clearance.
You ray also be detitined and remaved from Austradia as an unlawful
non-citizen under 3189 of the: Migration Act 1958, The visas of any
dapendants may also be cancelied. '

If your visa s cancelied, you may becore subject to an exclusion period.
¥ you are subject o an exclusion period a¢  result of a visa
cancellation, you may be prevented from being granted varous types of
vigas for & period of up fo 3 years, You may also be prevented from
maKing a valid spplicaBion for certain classes of visa while in Australia,
If & deciglon Is made not 15 cancel your viga you wik be immigration
cleared and allowed 10 enler Australia, -

Except In the case of considetation of canceliation of & visy under

Reg 2.43(24, factors the defegute may take ik consideration in making
a dacision whether 1o cancet your visa include fut are not lmited 10} the
« the purpase of your travel to Austraia;

€ COMMOIVEACTH OF AJSTUA, 2015
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"

12

13
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¢ extent of compliance with the conditions of your visa;

o the degree of hardship which may be caused to you or your family
{Note: As per the Canvention on the Rights of the Child, the best
interests of any child in Australta under 18 years of age wili be
considered);

* the circumstances in which the ground for cancellztion arose;

¢ your behaviowr in refation 1o the department, now and on any
previous occasion.

Disclosure of information

Note: The Privacy Act protects information you give in this Interview,
For more information, see the reverse of page 3.

Delegate’s detaiis

Signature

of officer

Neme I ]

N
. Motk Yew .
v (]

Visa hokder's signature to acknowledge that this notics has been received

Relusal to acknowdedge receipt of this notice will not prevent the
delegate from making a decision on whether to cancal your visa.

Dake

Signature of
=
Mol Yo
S
Inferpreter detals
Signature of .
Interprater Enwa/éom
Nosth  Yesr
o (N
TSnumber | (294G |

11T e dite OALYS) - Pagr 2



Document 1

Cancellation of visa under section 116 of
the Migration Act (continued)

@i} inthe case of the holder of:
) a2 Subclass 458 (Business (Shorl Stay)) visa; or
(2} a Subclass 459 (Sponsored Business Visitor (Short Stay)) visa; or
by a Subclass 600 (Visitor) visa in the Business Visitor stream; or
@ a Subclass 956 (Electronic Travel Authority (Business Entrant
~ Long Velidity}} visa; or
(i) a Subclass 977 (Electronic Travel Authority (Business Entrant
- Short Validity) visa ~
that. despite the grant of the visa, the Ministsr ig satisfied that the visa
holder did not hiave, at the time of the grant of the visa, or has ceased
to have, an intention only to stay in, or visit, Austratia temporarily for
business purposss;
in the case of a holder of:
@} a Subclass 400 (Temporary Work (Short Stay Activityl} visa; or
(i) a Subclass 401 (Temporary Work (Long Stay Activity)) visa; or
(ib) & Subclass 402 (Training and Research) visa; or
(c) a Subclass 403 (Termporary Work {ntemational Relations)} visa; or
{id} a Subclass 411 (Exchange) visa; of
i) a Subclass 415 (Forelgn Government Agancy) visa; or
(i} 2 Subclass 416 (Spectal Programme) viea; or
(v} a Subctass 419 (Visiting Academic) visa; or
i a Subclass 420 (Entertainment) visa; or
v} a Subelass 421 (Sport) viss; or
- (vlly a Subclass 423 (Media and Film Stafl) viss; o
Wiil) 3 Subolass 427 Domestic Worker (Tempxrary) — Executive) visa: or
{ix) a Subclass 428 (Religious Worker) visa; or
(¢ 4 Subclass 442 (Occupational Trainee) visa; or
{xi) a Subclass 488 (Superyacht Crew} visa;
that the grounds in subreguiation (1A} are met; or
@ inthe case of the holder of: '
i} & Subclass 600 (Visitor) visa that Is not in the Business Visitor
stroam; or .
(i) aSubclass 676 (Tourlst) visa; or
(i} a Subclass 679 Sponsored Faniily Visitor} visa;
that, despite the grant of {he visa, the Minister is satisfied that the visa
holder did not have, at the time of the grant of the visa, or has ceased
- to have, an Intention onily to visit, or remain in, Australia as & visitor

fia

2

temporartly for the purpose of visiting an Australian citizen, or Australian

permanent resident, who is a parent, Spous, de facto pariner, chitd,
brother. or sister of the visa holder or for ancther purpose, other than a
purpose refated to business or medical treaiment;

&) n the case of the holder of a Sulyclass 976 (Electronic Trave! Authority
(Visitor}) visa ~ that, despite the grant of the visa, the Minister is

satisf ed that the visa holder did not hiave, at the time of the grant of the

visa, or has teased to have, an intention only to visit Australia
temporarily for foursm purposes;

(ka) In the case of a holder of 3 Subclass 651 (eVisitor) visa ~ that, despite

the grant of the visa, the Minister is safisfied that (e visa holder did not

have, at the tima of the grant of the visa, or has ceased to have, an

Intention only to stay In, or visit, Austrafia temporarily for the tourism or

business purposes for which the visa was granted;

b} in the case of the kofder of Subclass 457 Business Long Stay)) visa
that was granted on the basis that the applicant met the requirements
of subregulation 457.223(4) ~ thaf, despits the grant of the visa, the
Minister is satisfied that:

{iy  the folder did not have-a genuine infention to perform the
occupation mentioned in paragraph 457.223(d)(d) at the time of
grant of the visa; or

@) the holder has ceased to have a genine Infention fo perform that

aecupation; of

i) the position associated with the nominated occupation Is not
gonuing; :

{iy inthe case of the holder of a Subclass 457 (Business (Long Stay)) visa
who s & primary sponsored person {n refatlon fo a person who ls, or
was, a standard buslness sponsor or party {0 a labour agreement
{ttie sponsor) — that:

@ the sponsor has not complied, or is not complying, with the
undertaking given by the busiriess sponsor in accordance with
approved form 1067, 1196 or 1196 (nfermet); or

(W the sponsor fias given false or migleading information to
Irmigration or the Migration Review Tribunal; or

(i} the sponsor has faffed to satisfy a spongorship obligation; or

€ COMONWEALTH OF AUSTRALK. 2015

(v} the sporisor has been cancelied or bared under section 1400 of
the Act; or

{vy the tabour agreement hias been terminated, has been suspended
of has ceased:

(a) tn the case of the holder of a Subclass 457 (Business (Long Stay)) visa
who was granted the visa on the basls of a nomination of an activity -
under regulation 1.206A as in force Immediately before 14 Septerber
2008 - that the holder Is living or working withins an area specified by
the Minister In an instrument i writing for this paragraph;

{ib) [omitted by SLI 2007, 272 with effect from 10/09/2007 — (b} inserted

by SLI 2008, 189 with effact from 27/10/2008 — (1bf omitted by SLI

2008, 203 (which amended SLI 2008, 115) with effect from

14/08/2008 ~ LEGEND notg]

in the case of a holder of:

0y aSubclass 411 (Exchange) visa; or

(i) . a Subclass 415 (Forelgn Government Agency) visa. or

@) & Subclass 416 Special Programme) visa; or

(¥ aSubclass 419 (Visiting Academic) visa; or

() aSubclase 420 Entertaloment) viss; or

{viy & Subclass 421 (Sport) visa; or

(v} a Subclass 423 (Media and Film Staff) visa; or

(viliy a Subcldss 427 Domestic Worker (Temporary} - Executive} visa: or

(i) aSubclass 428 Religious Worker} visa; o

(& @ Subclass 442 (Occupational Trainee) visa; or

(d) & Subclass 488 Superyacht Crew) visa;

whto Is a primary spensored person in refation fo a person who is or was

an approved sponsor — that 1 of the grounds specified in subregufation

(B} is met;.

{id} in the case of & holder of:

) aSuboclass 411 (Exchange) visa; or

() aSubclass 419 (Visiting Academic) visa; or

(i) aSubclass 420 Entertainment} visa; or

(v} aSubclass 421 (Sport) viss; or

(v} aSubclass 423 (Media and Filrn Staff} visa; or

(vi) & Subclass 427 (Damestic Worker (Temporary} - Executive) visa; or
{vii) a Subclass 428 Religious Worker) visa; of

(it} & Subclass 442 (Ocoupational Traines} visa; or

%) aSubclass 457 Business {Long Stay)) visa;

who is a secondary sponsored person in relation 10 a person who is or was
an approved sponsor — that the person who is or was an approved sponsor
of the primary sponsored person fo whom the Secondary sponsored person
Is related has not listed the secondary spensored person in the fatest
nortination in which the pricary sponsored person is identified:

fie) inthe case of a holdar of: :

) & Subciass 401 (Temporary Work (Long Stay Activity)) visa; or

i  aSubelass 427 Domestic Worker (Temporary} ~ Executive} visa: or
(i) & Subclass 428 Relligious Worker) vsa; or

v} 2 Subclass 457 (Temporary Work (Skilfed} visa;

who is & primary spongored person or 2 secondary sponsored person in
refation to a person who Is or was an approved sponsor — that the
person who is or was an approved sponsor has paid the retum trave!
costs of the tofder in accordance with the spoasorship obligation
mentioned in regulation 2.80 or 2.804;

() that the Minisfor reasonably suspects that the holder of the visa has
committed an offerice under section 232A, 233, 2334, 234 or 236 of
the Act;

(n) that:

{3 acertificate is in force under paragraph 271(1)() of the Act, stafing
"~ that a computer programme was niot functioning correctly; and :
@iy both of the following apply
{A) the visa was granted at the time, or during the period, that is
specilied in the certificate: .
(8) the grant of the visa is an outcome from the operation of that
programme, under an arrangement made under subsection
495A(1) of the Act, that is specified in the cerlificate;

(o} that the Minfster reasonably suspects fhat the visa has been obtained
as a result of the fraudulent conduct of any pérson;

{oa} irv the case of the tiolder of a temporary visa (other than & Subclass 050
(Bridging (General) visa, a Subclass 051 (Bridging (Protection Visa
Applicanty visa or a Subclass 444 (Special Calagory) visa} - that the
Winister is satisfied that the holder has been convieted of an offence
against a faw of the Cormonwealth, a State or Tenritory (whether or not
the holder held the visa at the time of the conviction and regardless of
the penalty imposed (if any)j;

{ic)

‘Continued on reverse of page 3 ¥
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Depariment of immigrafion and Border Protection

Decision
Office use only
ICSECiont 0 I ]
. — decisio . § Time interview commenced
Part B - Record Of n whetber o (This should be a reasonable period afier the time at Question 4)
cancel visa ™
: [ 12:04 hrs Jli7-mn20s ]
! gmm Graunds for canceliation
- - Provide a summary of why the visa holder considers the
—— : | GROUNOS for cancellation DO o 00 NOT exist

Given names

. i m disputed that grounds for cancellation exist
e B | st t her primary reason for travelling to

r Anstralia today was to practice English.
Month  Vex

3 Currentviss detalls
: Dy Mook Yoo
b (651 Jva ramoson QNN ]

4 Visa hoider's response
The visa hoider received the notice of intention to consider cancelling

the viss et: (Tnsert time and dete from fem 12 Part A)
Diy Mok Vor

The visa hoider: :

DI NOT RESPOND 1o the notice of -

intgntion to consider canceliing the viss [ ]p Go to Question &
RESPONDED to the notics of intention

———

to consider cancelling the visa [y awe detatis at
Question 5 and/or
Question 8
GOUMMAENTH FBIRAA 2018 ‘ Ve - DEPARIMENT CORY Groon - CLENT COPY
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Ca

ncellation of visa under section 116 of

the Migration Act (continued)

(14)

{18}

{16

@

@

fob} in the case of the holder of & temporary visa (other than a Subclass 050
(Bridging {Genera) visa, a Subclass 051 {Bridging {Protection Visa
Applicant) visa or a Subclass 444 (Special Category) visa) — that the
Minister is safisfied that the holder is the subject of 2 notics (however
described} issued by (nterpol for the purposs of providing a warning or
intelfigence that: .

{iy  the hoider has committed an offence .against a faw of another
country and Is fikely to commilt a similar offerce; of
@iy the holder is a serlous and Immediate threat fo public safefy;

(i} inthe case of the holder of & Subclass 771 (Transit) visa — that, despite
the grant of the visa, the Minister reasonably suspects that the hotder of
the visa:

() did not have, at the time of the grant of the visa, an intention to
transit Austrafia; or
(). has ceased to have that intention.

For paragraph {1){ia}, the grounds are that, desplte the grant of the visa, the

Minister is satisfied that the visa holder did not have at the time of grant of

the visa, or has ceased to have, a genuine Intention to stay temporarily in

Australia to camry out the work or activity In relation to which:

{a) the visa holder's visa was granted; or

{by i the visa holder is identified in 2 nomination after the visa is granted
— the visa holder was identified irt a nomination,

For paragraph (1)(ic}, the grounds are the following:

“{a) the approval of the person as a sponsor has been cancelled, or the
approved sponsor has been barred, under section 140M of the Act;

{b) - if the approved sponsor s a party to a work agreement — the work
agreenient has been teTminated or has ceased;

{cy if the primary sponsored person is required to be identified in a
nomination - the criferia for approval of the latest romination in which
the primaty sponsored person is identified are no longer met:

{0} the person who is or was an approved sponsor has failed to satisfy a
sponsorship obligation.

For subsection 116(1A) of the Act, the Minister may have regard to the

following niatters in determining witether he or she is satisfied as mentioned

in paragraph 116(1){fa) of the Act that participation in a course of study by
the holder of a student visa has been defesred or temporarily suspended by
the provider of the course of study:

{a) because of the conduct of the holder;

{by becauss of the circuntstanices of the holder, other than compassionate
or compslliag clrcumstances;

(c} because of compassionate or competiing circumstances of the bolder, if
the Minister s satistied that the circumstances have ceased to exist;

(d} on the basis of evidencs or a document giver to the provider about the
holder’s circumstances, if the Minisler fs satistied that the evidence or

“document is fraudulent or misrepresents the holder's circumstances.

For subssction 116(3} of the Act, the circumstances in which the Minister

miust cancel a visa are:

{8) in the case of a visa other than a relevant visa — each of the
circumstances comprising the grounds set out in:

) sub-subparagraphs (1){@){)A) and {B); and
60 paragraph (1}p}; and

(aa) In the case of a relevant visa ~ the circumstance comprising the
grounds set out in subparagraph (13{a){#); and

In: this requlation:

[BUSINESS SPONSOR omiltted by SLI 2008, 202 with effect from

14/09/2008 ~ LEGEND note]

televant visa means a visa of any of the folfowing subclasses. )

{aa} Subclass 050; {f) . Subclass 447, :
{s) Subclass 200; {6) Subtlass 449;
&) Subclass 201; i Subclass 451;
{c) Subclass 202; {} Subclass 785;
(d} Subclass 203; ) Subclass 7886;
€) Subclass 204; (K Subclass 866.

© COMMONWEALTH OF AUSTRALA, 2015

- o Document 1

{mportant information about privacy

The personal information you give In this Interview Is protected by law, including
thwe Privacy Act 988. fmiporart Information about the collection, use and
disclosure (to other agencles and third parties, including overseas entities) of your
personal information, including sensitive information, can be foung below, and is
contained In form 14421 Privacy notice. Form 14421 is avaliable from the
department's website www.immi,gov.au/altfoerms/ or offices of the departient.
You should ensuse that you read and understand the Privacy notice.

5.1

5.2

Af or before the tme or, if that is not practicable, as soon as practicable

after, an Australian Privacy Principles (APP) entity collects personial

information about an individual, the entity must take such steps (if any) as

are reasonable In the circumstances:

(@ to nolify the individual of such matters referred fo in subclause 5.2 as
are reasonable in'the circumstances; or

{b) to othenwise ensure that the individual Is aware of any such matters.

The matters for the purposes of subclause 5.1 are as foliows: ’

{a) the Identity and contact delalls of the APP entity;

o} if:

f)  the APP entity collects the personal information from someons

other than the indiiduaf; or

{i) the individual may nol be aware that the APP enlity has collected”
"the personal infarmation; '

the fact that the entity so collects, or has cofiected, the information and

the circumstances of that collection;

if the coltection of the personal Information is required or authorissd by

or under an Australlan law or a court/Iribunal order—the fact that the

collection s se required or autfwrised (including the name of the

Australian law, or details of the coust/iribunal order, that requires or

authorises the callectiony;

{d} the purposes for which the APP entity collects the personat information;

{6} the main consequences (If any) for the individual if all ar some of the
personal information is not collected by the APP entlty;

i any olher APP enity, bady or person, or the types of any other APP

entities, bodies or persans, to which the APP entity usually discloses

personal information of the kind collected by the entity;

that the APP privacy policy of the APP entity contains information about

how the individual may access the personal information about the

individual that i held by the entity and seek the correction of such

information;

Ihat the APP privacy policy of the APP entity contains information about

how the individual may complain about a breach of the Austraffan

Privacy Principles, o a registered APP code (if any) that binds the entity,

and how the entity will deal with such a complaint;

{) whether the APP entity Is likely o disclase the personal information to
overseas recipients;

(]

£

@

f

=

() if the APP enfityis fikely to distiose the personal infarmation lo Overseas

recipients—the countries in which such recipients are fikely to be
located i itis practicable to specify those countries in the notification or
1o othefwise make the irdividual awars of them.

Continued on reverse of page 4 ¥
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Oepartment of immigration and Border Pro:eoﬁm
Part B~ Record of decision whetber to cancel visa (oontbmd)
6 Assassment ‘ 7 Detalls of the evidence and findings about whether the delegate s
t am satisfied that there are: , satisfied GROUNDS for canceliation DD or DO NOT EXIST
[/] erounps arrived atiiRgR] sirport on
OR rough a baggage exemination and at intcrview it became
. | apparent to me that grounds existed to consides
[ nocrounos  cancellation of il subclass il vise undes st16(1)(g) and
for cancellation of the visa holder's visa under: Res 243(1)(ka) 8s did not appear to have an
[ si16cia _ intention to stay in Australia temporarily for tourism
D st16(1aa) purposes for which the visa was granted, or had ceased to
‘ have thatintention,
7] sti6(1o) because | am satisfied that you have breached
condition | Evidence supya;nms “\:r;s
?& ail t the 0s¢ 0 sta!
D (Refertorsvsrseofmes#.ﬁ.szldﬂordetﬁsutmdmm was (o stay with a L f. Ym
s116(1){t)
] st16(1)6) becauss 1 am satisfied a ground eists ot
(Enter relevent ground here - 8101, 5102, 8103, 104 or 8105) mobile phone
[ st1spye) indicated thatjjiifwas willing 10 earn extra money working
L] stamn im?“wa H hone indicated tha
acated o phone indica t
Usttetwa o] o] Bl is travelling to Austrahia to work as an aupair.

[¥1 s116(1)(g) because | am satisied a ground exists at
4304 ‘ disputed that grounds for cancellation exist

- ould be living with the

Oowe[ ]

i tng ia to day was to
Please refer to reverse of pages 1, 2 and 3 for reference to the refevant flive in & house wherefjiffcould practice iEnglish 24
legisiation.  hours per day.
Where the Minister can cancel a visa undsr subsaction 116(1) of the
Act, the Minister must do so if there exist prescribed circumstances in On the basis of the above evidence, | am satisfied
which the visa must be cancelied (see subsection 116(3) of the Act and ? did not have, at the time of the grant of the visa,
the ‘prescribed circumstances’ in subreguiation 2,43(2) of the Migration or has ceased to have, an intention only to stay in, or visit,
Regurations 1994) ~ refer to reverse of page 3. Australia temporarily for the tourism purposes for which

the viss was granted.
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Visa conditions

8101 . The holder must not engage in work in Australia.

8102  The holder must not engage in work in Australia {other than in refation
to the holder’s course of sfudy or fraining}.

8103  The holder must not receive salary in Aystralia without the permission in
writing of the Secretary. .

8104 (1) Subject to subciauses (2) to (6), the holder must not engage in work for
more {han 40 hours a fortnight while the holder is in Australia.

(2} ¥ the holder is a member of the fanilly unit of a person who satisfies the
primary ¢riteria for the grant of a student visa, the holder must not
engage inwork in Austraia untif the person who satisfies the primary
criteria has commenced a course of study.

(3) 1t the holder is able to engage in work in accordance with subclause (2),
the fofder must not engage in work for niore than 40 hours & fortnight
while the hoider fs in Australia unless subclause (4) or (5} appiies.

(4) Subclause (3) doss not apply if:

(3) the visa for which the primary ¢riteria were salisfied is:
@ aSubclass 573 (Higher Education Sector} visa; or
@ aSubclass 574 (Postgraduate Research Sector) visa; and

() the course of study Is a course for the award of a masters or
doctorate degree that is registered on the Commonweatth Register
of Institutions and Courses of Overseas Students.

(6) Subcfause (3} does nof apply if:

(@) the visa for which the primary criteria were satisfiedis a
Subclass 576 (Foreign Affairs or Defence Sector} visa; and

b} the course of study is a course for the award of @ masters or
doclorate degres.

(6) Inthis clause:
fortnight means the period of 14 days commencing on @ Monday.

8105 (14) The hofder must riot engage in any work i Australia biefore the holder's
course of study commences. ’

(1) Subject fo subclause (2), the holder must not engage in work In
Australia for more than 40 hours a forinight during any forinight when
the holder’s course of study or training is in session.

{2) Subclause (1) does not apply: .

(8) to work that was specified as a requirenent of Ihe course when the
~ course particutars were entered in the Commonwealth Register of
Institutions and Courses for Overseas Students; and
b in relation to a Subclass 574 (Postgraduate Research Sector) visa if
the holder has commenced the masters degree by research or
doctoral dogree. )

(3) Inthis clause: ,
fartnight means the period of 14 days commencing on a Monday.

. B106  The holder nwst engage in work in Australia only if the work is relevant
{0 the conduct of the husiness, or perforstance of the 1asks, specified int
the visa application.

8107 (1} K the visa Is not a visa mentioned in subclause (3} or (4}, and was granted
fo enable the holdet to be employed i Australfa, the tiofder must not:

{8} cease to be employed by the smployer in relation to which the visa
was granted:; or

b} work [n 3 posttion or accupation inconsistent with the position or
occupation in relation to which the visa was granted; or

) engage in work for ancther person or on the holder's own account while
undertaking the employment in refation towhich the visa was granted.

(2) f the visa Is not & visa mentioned tn subctause (3} or (4), and
subclause (1) doss not apply, the holder must not: .

(8} cease {0 undertake the activily in refation to which the visa was
granted; o

(b} engage in an activity inconsistent with (he activity in refation to
which the visa was granted; or

(¢} engage ln work for another person of on the folder's own account
inconsisfent with the activity I refation to which the visa was granted.

(3) if the visa Is a Subclass 457 (Business (Long Stay)) visa that was
granted on the basls that the holder met the requirements of subclause
457.223 (2) or 457.223 (4):

(&) the holder must:
i work only in the occupation listed in the most recently
approved nomination for the bolder; and
[:43 ;.m[ess the clrcumstances in subclause (3A} apply - work onfy
or:

(&) the standard business sponsor, former standard business
Sponsor, party to a labour agreement or former party foa
fabour agreement (fhe sponsor} who nominated the
tolder in the most recently approved nominatior; or

. © COUMONWEALTH OF AUSTRALIA, 2015

8108
8108

8110

8111

8112
8113
8114
8116

4) it:

ce e Document-3--e e e e

(8} if the sponsor s 2 standard business sponsor or a former
standard business sponsor who tawfully operates a business
in Ausrafia - an associated entity of the sponsor; and

{) if the holder ceases employment — the period during which the
" holder ceases employment must not exceed 28 consecutive days.

(3A} For subparagraph (3} (@) (i}, ihe clrcumstances are that:

(8) the holder's occupation ts specified in an instrument in writing for
subparagraph 2.72 (10)(d){i) or illy; or .

®) the holder is continuing fo work for the sponsor, or the associafed
entity of the sponsor, for the purpose of fulfiling & requirement under
a faw relating to industrial relations and relating to the giving of notice.

(3B} Hf the visa is a Subclass 457 {Business (Long Stay)) visa that was

granted on the basis that the holder met the requirements of subclause

457.223 (8} (B) or (10):

(@) the holder must work only in the occupation or posttion i relation
to which the visz was granted; and

(o) If the holder ceases employment ~ the period during which the

hofder ceases employment must not exceed 28 consecutive days.

=~

@ thevisais: '
@ aSubclass 411 (Exchange) visa; or
) aSubclass 419 (Visiting Acadernic) visa; or
{iiy & Subclass 420 Entertainment) visa; or
(v aSubclass 421 (Sporf) visa; of
() aSubclass 423 (Media and Film Staff) visa; or
{vi) a Subclasg 427 Domestic Worker (Temporary} - Executive}
visa; or
(vii} a Subtlass 428 Religious Worker} visa; or
(vit) a Subclass 442 (Occupational Traintee) visa; and
(b} inthe case of a holder of & Subclass 442 Occupational Traines)

vis3 — the occupational training is not provided to the holder by the
Commonwealth;

the holder must not:

(€} cease to engage in the most recently nominated occupalion,
programme or activily i relation ko which the holder is identified: or

(@) engage in work or an activity that is inconsistent with the most
recently nominated occupation, programme or activity in refation to
witich the halder is identified: or .

&) engage in work or an aclivity for an employer (within the meaning
of subregufation 2.72A(8}) other than the employer identified in
accordance with paragraph 2.72A(7)a) in the most recent
nomination [t which the holder is identified.

The holder must not be employed in Australia by any one employer for more

than 3 months, without the prior permission in writing of the Secretary.

The holder must not change details of times and places of engagements

specified in the application to e underfaken in Australia during the visa

period, without the prior permilssion in weiting of the Secrefary.

The holder:

{8} must not engage In work in Australia except in the household of the
employer tn relation to whom the visa was granted; and

B must not work in a position or occupstion inconsistent with the
ponzlt!on or occupation in refation to which the visa was granted;

a

(©) must not engage in work for another person or on the holder's own
account while undertaking the employment in relation to which the
visa was granted; and

(dj must not cease fo be employed by the employer In refation to which
the visa was granted, unless paragraph (e} applies; and

) except with the wiitten permission of the Forelgn Minister, must not
remaln in Australia after the permanent depariure of that employer.

The holder must not:

(8) perform work in Austrafia except I the househiold of the employer
who is the folder’s sponsor in refation o the visa; or

by remain in Austrafia after the permanent depariure of that employer.

The hiolder must not engage in work in Australfa that might otherwise be

canied out by an Australian citizen or an Australian permanent resident,

Thte holder must not work i Australla otherwise than as & member of

the crew of a non-military ship,

The holder must not work in Australia otherwise than as a member of

the crew of a superyacht.

The fiolder must not work In Austrafia other than by engaglng in a

- business visftor activity. -

Continued on reverse of page 5 P
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Oepartment of Immigration and Border Protection

Part B~ Record of decision whetber to cancel visa (continued)

© COMUCRWERTH OF ASTRRIA 2015

Reasons the visa shiould nat be cancelled

Provids & summary of the reasons the visa holder gave
why their visa should not be cancelled

m gave the following reasons why il viss
should not be cancelled:

"It didn't occur to me that I couldn't take money fora
job."

"I said was an but it is not true”
L stated thaf d not explain to [l friend thati would
 not be paid and that the amount of work is not the same as

the work an would need to perform.

"It was a sacrifice for me to come here. I worked

everyday I didn't come to school.

F-*] only come to Australia to study and speak English.”

L -*It will be hard for me to go back toilt was my
dream from when | was a child to come o Australia to live

 for a fittle bit of time. It seems beautiful and very

| different.”

Delegate's assessment of the reasons the visa should not be cancelied.

(Phis quastion does not nieed 1o be completed if decided at Question 6

that no grounds for cancellation exist} ' ,

Note: Not applicable 1o mandatory cancelation under Reg 2.43(2). -
Go to Question 11

These tactors inciude, but are ndt limited to, the following. The delegate

should consider arty relevant factor.

Purposs of travel fo and stay in Australia

advised me that JJJtis here to stay with s
or the entirety o and practice her

 Th confirmed these details and verified that
1 will not be paid for this work.

I note however that the viss holder has also agreed to

d pesform whilea at thewr

Therefore 1 give little weight in favour of [N

 claim.

-undertake paid work as a baby sitter. In addition 1o this,
'h# :, stated that initi ﬂzevi;;-
' ho expect to be paid for the a ’
-

i1

e e o L e b i
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Extent of compance with visa condiiors

| This factor i$ not refevant H visa is not
being considered for canceflation for a breach of visa
-condition under s1 16(1Xb).

The degres of hardship which may be caused fo the visa holder, thair
family members and others, if the visa is cancelled. (Whare applicable,
the best interests of a child in Australia under 18 years must be
considered In accordance with Australia’s obiligations undar the
Convention on the Rights of the Calld.)

| I have considered the degree of hardship that may be
caused to SN if her visa is cancelled.
-

has informed me that it has been a dream of
as a child to live in Australia for a little

R has stated that it will be hard forlil§
without realisin dream and | have

[ applied some weight in favour of il claim,

q has also stated that it was a sacrifice fc
to travel to Australia as jjiff worked everyday that i di
- not attend school. I have also considered that cancellation

of this visa may result in some financial loss for the visa
| holder and I therefore give this some weight infiJf favour.

b

3
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Document 1.

Visa conditions (continued)

8201

lem

(1) While in Australia, the holder must not sngage, for mora than 3 months,
-in any studies or training.

(2} However, subclause (1) does not apply to a viss mentioned in the table,
Visa

1
1A

8202

8203

8204

Subclass 580 (Student Guardian) visa in relation to which the hofder is

underiaking an ELICOS of less than 20 hours per week.

Subclass 602 (Medical Treatment) visa in ralation to which the holder:

{a) s under 18; ang

(b} has experlenced a change in circumstances while in Australia; and

{c} has the wiitten permission of the Minister to engage for more than
3 months in any studies or training because of compelling and
compassionate circumstances

Subctass 675 (Medicat Treatment (Short Stay)) visa in refation to which the

holder:

{8 is under 18; and

(b} has experignced a change in circumstances while in Austratia; and

(e} has the written parmission of the Minister to engage for more than
3 months in any studies or ralning because of compsliing and
compassionate circumstances

Su%class €85 (Medicdl Treatment (Long Stay)) visa in relation to which the

holder:

(& is under 18; and

(b} has experienced a change in circumstances while in Australia; and

{cy has the writen permission of the Minister to engage for more than
3 months in any studles or training because of compelling and
corpassionate circumstances

{1} The holder (ather than the holder of a Subclass 560 (Student} visa who Is a
Foreign Affairs student o the holder of a Subclass 576 (Foreign Atfairs o
Defence Sector} visa) must meet the requirerhents of subclauses (2) and (3],

{2} A holder mests the requirements of thi subciause if:

{8) the fioider is enrofied in & registered coirse; of

(b} in the case of the holder of a Subclass 560 or 571 (Schools Seclor)
visa who Is a secondary exchange student — the holder is enrolled
in a fulf-ime course of study or training. i

(3) A holder mests the requirements of this subclause if neither of the
following applies:

(3} the education provider has cerlified the holder. for a registered
course undertaken by the holder, as not achieving satisfactory
course progress for: .

(3 section 19 of the Education Services for Overseas Students
Act 2000, and

@ standard 10 of the National Code of Practica for Registration
Authorities and Providers of Education and Tralning to
Overseas Students 2007; .
(b) the education provider has certified the holder. for a registered
course undartaken by the folder, s not achieving satisfactory
course attendance for: . i
@7 section 19 of the Fdication Services for Overseas Students
-Act 2000, and : _

(i standard 11 of the National Code of Practice for Reistration
Authorities and Providers of Education and Training fo
Overseas Students 2007,

(4) tnthe case of the holder of a Subclass 560 visa who Is & Forelgn Affalrs

student or the holdar of a Subclass 576 (Forelgn Affairs or Defénce Sector)
visa - the holder Is envolled in a full-time course of study or training.
The hotder must rot change his or her course of study, or thesis er
research topic, unless approval is given by the Minlster after the
Minister has obtained an assesstent from the competent Australian
authorities that the holder Is not likely 1o be directly or indiractly & risk to
Austratian national securlty. ) :
The holder must riot underiake of change a course of study or research,
or thesis of research fopic. for:

(@) agraduate certificate, a graduale diploma, a master's degres or 3
doctorate; of :

(b} any brdging course required as a prerequisite 1o a course of study '

or ressarch for a master’s degree or a doctorats;
unless approval is given by the Minfster after the Minister has obtained
an assessment from the competent Austrafian authorities thaf the hotder
is not likely tobe directly or indirectly a risk fo Austrafian nafiona security.
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(8206
8301
8302

8401

8402

8403

8501
8502
8503

8508

8510

8511

8512
8613
8514
8515
8516

I the hofder is at least 11 years of age and:

{@ I from a country offier than a country that Is designated, by
Gazette Notice. as a country in relation to which this condition does
nhot apply; and

(b} intends to study in a class-room environment for a period greater -
than 4 weeks;

the holder must, before commencing that study, pass a chest x-ray

examination carried out by a medical practitioner who is qualified as

radiologist.

omitted by SLI 2007. 190 with effect from 1/07/2007 - LEGEND note]

The holder must not engage in any studies or fraining In Australia.

Afler entry 1o Australia, the holder must satisfy refevant public inferest

criterta before the visa ceases. .

Affer enfry to Australia, oif refevant members of the famlly unit must

satisfy the relevant public inferest criteria before the visa ceases.

The holder must not becorne involved in activities disruptive to, or

violence threatening harm to, the Australlan communtty or a group

within the Australian communily. '

The holder must report:

(a) ata time or times; and

(o} ata place: specified by the Minister for the purpose

The hotder must report:

(a) within 5 working days of grant. to an office of Immigration; and

{b) to that office on the first working day of every week alter reporting
under paragraph (). -

The holder must visit an office of (mmiigration specified by the Minister

for the purpose. within the time specified by the Minister for the

puepose, to have evidence of the visa placed in the holder's passport.

The holder must maintain adequate arrangements for healih nsurance

while the holder is in Australla. -

The holder of the visa must not enter Austratia bsfore the entry fo

Australiz of 2 person specified in the visa,

The holder will not, after entering Australia, be entified to be granted a

isuzfxtetngy‘ae visa, other than a protection visa, while the holder remains

n Australia.

The holder must enter Aystralia as the holder of the visa to which the

- condition applies before a dale specified by the Minister,

The holder must continue t0 live at the ackress specified by the holder

before grant of the visa. .

The holder must notify Imemigration at least 2 working days in advance

of any change in the holder's address.

The holder must, within the period specified by the Minister for ihe purpose:

(@ payior

(b) maks an arrangement that ig satisfactory fo the Minister to pay; the
costs (within the meaning of Division 10 of Parl 2 of the Actf of the
holder’s detention,

The holder must make a vafid application for a visa of a class that can be

granted In Australla, within the time specified by the Minister for the pumposs,

Note: For the meaning of valid application see $46 of the Act. Broadly, &

valid application [s one that is formally In order for consideration, not

necessarily one that can be granted.

Within 5 warking days after the date of grant, the: hofder must:

{a) make a valid apphication for a substantive visa; or

®) show an officer a ticket for travel to a country other than Australia
that the Minister is satisfied will allow the holder {0 enter on his or
her afrival. '

Withia the time specified by the Minister for the purpose, the holder

must, either:

(8} shiow an officer a passport (hat is in forcg; or

(b} make an arrangement satisfactory fo the Minister fo oblain a
passport

Within the ime specified by the Minister for the purpose, the holder must,
showan officer a ticket for travel fo a country other (an Australia that
the Minister is satisfied wilt aflow fhe holder to enter on lis or her arival,
The folder raust leave Australia by the date specified by the Minister for
the purpose.

The holder must notify Immigration of his or her restdential address
within 5 working days of grart.

During the visa period of the visa, there must be no material change in
the circumstances on the basis of which ¥ was granted.

The holder of the visa must not many or enfer into 4 de facto
retationship before entering Austratia.

The holder must continué to be a person who would satisty the primary
or secondary criterla, as the case requires, for the grant of the visa.

Continued on reverse of page 6
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Department of tmmigration and Border Protection
Part B - Record of decision whether to cancel visa (continued).

Cllent circumstances Inwhich the ground for cancefiationamse .~ 10 Oter relevant reasons (f applicable)

claims that S applied for the eVisitor visa | I have considered the legal consequences of a decision to
usc i only intended 8 month stay in Australia cancel the visa, which includes detaining, removal,

and would not be undertaking paid work. However, when exclusion periods of bars from applying for other visas, 1
the message located 'mobile phone regarding do not consider the consequences will severely ix_npact.‘
working as a baby sitter to eam 'extra cash’ was put to .. , therefore 1 apply little weight in 'févour

stated that it didn't otcur to JJR that en considering this factor.

coul money fot a job on the eVisitor visa.
therefore give little weight in favour of the visa holder's i
claim as a reason not to cancel.

mlso stated that JRlF did not consider
intended onshore activities to ork® as .wou
be wotking in 2 restaurant everyday oc seeking
employment that attzacts a §. . While [ give some
weight in favour oﬁ chim thatffilf
misunderstood the meaning ork”, it is the

responsibility of the visa holder to be aware of the
conditions of the visa they hold,

not

Visa hoider's behaviour in relation to the department, now and on any

previous occasion . 11 Decision
. After weighing up all of the information avaiabie to me, [ am satisfied
*h”"”".h"““." forthcoming and at the grounds for canceling the viss outwelgh the reasons for riot
cooperative in| lings with the Department today and  have: ded @
| therefore give tus some weight in [ favour. ” cancelling. ”mf detided to cancel the visa.

After weighing up all of the information avaliable o me, | am satistied
that the reasons not o cancel the visa outweigh the grounds for
i : canceliation. | have therefore decided ot to cance the vist. [_]
R

After welghing up 3l of the information avallable to me, | amvnot
satisied that ther is 2 ground for cancelation. | have therefor
| " decided notto carcel the visa, [ ]

12 Dslegate's details

Signature

= |
vore (I ]
Potonrumbe (2694 | |

Doy Mosth  Yewr
o e (R
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Visa conditions (continued)

8617

8518
8519
8520

8521
8522

8523

8524
8526
8526

8527
8528

8528

8531

The holder must maintain adequate arrangements for the education of
any schogl-age dependant of the holder who is in Australia for more
than 3 months as the holder of a Subclass 560, 570, 571, 572, 573,
574,575 or 576 visa (as a person who has satisfied the secondary
criteria) or Subclass 563 visa. )

Adequate arrangements must be maintained for the education of the

holder while he or she is in Austrafia.

The holder must enfer into the mardage fn refation to which the visa

was granted within the visa period of the visa.

The relevant person who holds a Subctass 300 visa on the hasis of

having satisfied the primary criteria must enter Info the marriage in

relation to which that visa was granted within the visa period of that visa.
omitted Oy SR 1996, 75 with effect from 1/08/1996 ~ LEGEND nofe -

PRE 1/10/1996 TRANSITIONAL PROVISION]

The folder must leave Australia not lafer thar the fime of departure of

the person; B

{a) who has safistied the primary criteria and

fb} of whose family unit the holdsr is a mermber.

Each person who:

{a} is a member of the family unit of the holder (being a spouse of de
facto partner of the holder or an unmarried child of the holder whe
has not turned 18); and

{b) has satisfied the secondary cniteria: and

{c)} holds a student visa becauss of paragraphs (2} and (b);

mmust leave Australia not fater than the time of departure of the holder.

The holder must safisfy the remaining criteria (within the meaning of

Part 303 of Schedule 2} on of before a date specified by the Minister.

The holder must leave Australia by a specified means of iransport on a

specified day or within a specified period. .

The holder must notify the Secretary in wrlting, ot earlies than 7 days

before the day the visa ceases fo be in effect, and not fater than that day,

of the hofder's place of residence in Austratia by posting the notification
to the Central Office of Immigration in the Australian Capital Teritory,

The holder must be free from tuberculosis at the time of travel to, and

entry info, Australia.

The holder must not have one or mors criminal convictions, for which

the sentence or sentencas (whether sérved or not) are for a total period

of 12 months duration or morg, at the time of travel fo, and entry info,

Australia.

The holder must, afier entering Australia:

(8} undergo a medical examination carried out by:
® aCommonwealth Medical Oificer; or
(i} a medical practitioner approved by the Minister; or
(il a medical practitioner employed by an organisation approved

by the Minister; and )

(b} undergo a chest x-ray examination conducted by a medical
g‘r;gtitioner who is qualified as a radiologist in Australia. unless the

er.

) s under 11 years of age and is not a person in respact of
whom a Commonweaith Medica Officer has requested such
an examination; or

) Isapersom:

(A} who is confirmed by a Commonwealth Medical Officer to
e pregnant; and

(B who has been examined for tubsrculosis by a chest elinic ‘

officer employod by a hioalth authority of a state o
territory; and
(€ who has signed an undertaking to place herself under the
professional supesvision of a health authority in a state or
territory and (o undergo any necessary treatment; and
(D) whom the Minister is satisfied shotld not be required to
undergo a chest x-ray exatnination at this time.
The holder must not deviste from the organised tour referred to in clause
800.252 of Schedule 2.
The holder must not remain In Australia after the end of the period of
stay permitted by the visa.

& COMOIWEALTE OF AUSTRAL, 2015

8632 If the holder has nof turned 18 and is nof a Foreign Affairs student or a
Defence student: .
{8} the holder must stay in Australia with a person who is;
@ a parent of the holder or a person who has custody of the
holdet; or
(i} a refative of the holder who:
(A) s nominated by a parent of the holder or a person who
has custody of the holder; and
(B} has turned 21; and
(C} s of good character; or
(®) the arrangements for the holder’s accommodation, support and
general welfare must be approved by the education provide for the
course to which the holder's visa relates, and the holder must not -
enter Australia before the day nominated by the education provider
as tfe day on which those amangements are to commence.

8533  The holder niust:

fa} In the case of a holder who was outside Australia when the visa
wag granted, notify the education provider of the holder's residential
address in Australia within 7 days afler arriving in Australia; and
) Inall casss:
® notify the education provider of any change in the holder's
) residential address in Australia within 7 days after the change
occurs; and
) notify his or her current education provider of & change of
education provider within 7 days affer the holder receives:
(A} a cerlificate of enrolment from the new education
provider; or
8} it no certificate of enroiment is required to be sent, or if a
faiture of electronic transmission has prevented an
education provider from sending a certificate of enrolment
- evidence that the applicant fies been envolled by the
. new education providsr.
8534  The tolder will not be entitled to be granted a substantive visa, other than:
(a) & protection visa; or
. (b} astudent visa the application for which must be made on form 157
or 157P {intarnet); or
) a Subclass 497 (Graduate - Skifted) visa; or
(d} 2 Subelass 580 (Student Guardian} visa;
whils the holder remalns in Australia,

8635  The holder will not be entitied fo be granted & substantive visa, other than:

(8} a protection visa; or :
(b} a student visa the application for which must be made on form
157P or 157P (Internet}; or .
" (e} aStudent (Temporary (Class TU visa that is granted to an applicant
who safisfies {he crilerion in clause 570.230, 571.228, 572.229,
573,229, 574.229, 575.229, 676.227 of 580.229 of Schedule 2;
whiilg the holder remains in Australia,

8536  The holder must not discontinue, or deviate from, the professional
development programme in relation to which the visa was granted.

8537 (1) While the nominating student (within the meaning of Part 580 of
Schedule 2) in relation to the holder is in Australia, the holder must
reside in Australta. :

(2y White the holder is in Austrafia, the holder must:
{8 stay with the nominating student (withia the meaning of Part 580 of
Schedule 2) in refation to the holder; and
(b} provide appropriate accommodation and support for the nominating
. student; and
{c} provide for the general welfare of the rominafing student, -

6538  if the bolder leaves Australia without the nominating student (within the
meaning of Part 580 of Schedule 2} in refation to the holder, the holder
tust first give to the Minister evidence that:

(& there ars compelling or compassionate reasons for dolng So; and
(b} the biolder has made altermative arrangements for the
accomnodation, support and general welfare of the nominating
. student until the holder's refura 1 Austrafia; and
{c) i the nominating student hias not turmed 18, the alternative
arrangements are approved by the education provider for the
course to which the nominating student’s visa retates.

8538 While the holder is in Australia, the holder must live, study and work

only it an ared specified by the Misister in a0 nstrument in writing for
item BA1001 of Schedule BA, as in force:

() when the visa was granted; o

(b} 1 the holder has held more than 1 visa that is subject to this
condition — when the first of those visas was granted.

Continwed on reverse of page 7 ¥
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Depariment of Immigration and Border Protection

Notification of decision

n

© COMMOIAEAYH OF NESTRALIA 2015

Part C — Notification of decision to cancel
visa under s116 of the Migration Act 1958

Full name
Family name

(I |
Given names ’

™ 1

Day M Yer
o (]

you were notified of an intention o consider canceling your

Oy honth Ve
subclass Ejﬁsa granted on | 09-Dec-2014

undex ssction 116 of the Migratian Act 1958,

You:
DID NOT RESPOND to the nofice of
intention fo consider cancelfing the visa [ ]

RESPONDED to the notics of intention
o consider cancelling the visa
{Refer to ttem 5 and Itém 8, Part B for

detalls of your response) I Your comments have

been taken into accotint
in making this decision.

| am satisfiad that there are grounds for visa cancellation under:
] st1sma '
[ s116(t)ea)
(] s116(t)(0} because | am satisfied that you have bresched
condition
(Refer %o raverse of pages 4,5, 6 and 7 for detalls of condttion)
O st1smi) _
] st181)(d) because | am satistied a ground exists at
(Enber refevant ground here ~ 5101, $102, 8103, 5104 or 105}
[ st18itye o
(O su16n
Clsenes o0 o3
{7] s116(1)g) because am satisfied a ground exsts at
Reg 2.43(1) | (ks)

Doee[ ]

Ploase refer t reverse of pages 1, 2 and 3 for reference to the relevant
legisiation.

K]

Wheie the Ministar can cancel a visa under subsection 116(t) of the
Act, the Minister must do 50 if there exist pregcrbed circumstances in
which e visa must be cancelled (see subgection 116(3) of the Act and
the ‘prescritied circumstances’ in subvegulation 2.43(% of the Migration

. Regulations 1994~ refer % réverse of page 3.

After weighing up gl of the information avaliable & me 1 was safelied
that the grounds for canceling your viss cutweighed the reasons for not
cancelling. ’

A& oopy of the department's decision record s attached.

Wthe ~ OEPRIINENT COPY Geeen—~ CLENE TOPY

vnwvﬁa(anduuﬂuoimydm.m&)habmunmlﬁdm
Day Mo Yoar

— ]

As your vigs has Boen cancellad you may be refused immigration
clearance. You may algo be detained and remaoved from Australia
as an unfawiul non-citkzen under s183 of the Migration Act 1958.
Where your visa is evidenced [n your passport, it wilf be stamped
‘INOPERATIVE' dus to the cancallation. Note: The decision to cancefls
not merits-reviewable under the Migration Act 1358,

Other relevant agencies wil be advised that your visa has been cancelled.
Delagate’s detalls

Signature
of officer -

Name

pon o 298|
Moth  Yex
- - (.

Viss holder's signature o verily that Part 8 (Record of decision whethes
to cancel visg} and Part C (Nofification of decision lp cancef visa under
5116) has been received

Signature
of visa hoider |

ﬁ Nooth M‘“m‘ e

Date

Date

Interpreter detalls

Signature - nat '

of interpreter e of
’ Nt Yewr

Date N e l

The information recorded on this form may be usad as & basis
for recording the electronic report of the canceilation.

1134 Plasign S O4ANE) - Papn 7
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Sensitive: Personal

¥ Submission
: f«; Australian Goverament
Zeigus ™ Department of Immigration and Border Protection For decision
PDMS Ref. Number  [MFT5 027557
Received
To Minister for Immigration and Border Protection I'5 SEP 208
Minister for Immigration
Subject Possible Ministerial intervention under section 195A of thénd Border Protection
Migration Act 1958 in the case of
Timing As discussed with the Departmental Liaison Officer, this submission was requested
by the Minister’s Office on 14 September 2015.
Recommendation
That you:

1. intervene under section 195A of the Migration Act 1958 to
grant II: visitor visa (subclass 600) for three months, to
allow him to lodge a valid onshore Partner (Combined) visa
(subclass 820/801) application;

- if agreed, please sign the decision documentation at
Attachment B.

Minister for Immigration and Border Protection

not agreed

%ﬁb«w S 02
SIgnatureK”q" Date:{..../.... /2015
Minister's Comments

Rejected | Timely Relevance Length Quality
Yes/No | Yes/No | E1 Highly relevant O Toolong Poor 1....2.....3.....4.....5 Excellent
O Significantly O Right length Comments:
relevant O Too brief
0 Not relevant

Sensitive: Personal
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Sensitive: Personal

Key Issues

Background

iImmigration history
5. Details of -immigration history are available at Attachment A.

Health, ldentity, Character and Security

6. There is no evidence before the Department to indicate that there are any health, identity,
character or security concerns in relation to [JJJJl| however, before being granted a Partner visa,
I i'! be required to meet health, character, identity and security requirements.

Options for future management

7. Should you agree to intervene in -case, it is open to you to use your public interest
powers under section 195A of the Act. Your power under section 195A of the Act is sometimes
applied to community cases, where there are compelling circumstances identified and no other
resolution option available. As requested by your office, the Department is referring this case for
the grant of a Tourist visa (subclass 600) for three months.

Tourist visa (subclass 600)

8. As-was refused a Partner (Combined) visa (subclass 820/801), he is currently barred
under section 48 of the Act from lodging an onshore visa application. Should ->e granted a
substantive temporary visa, such as a Visitor visa (subclass 600), he would be able to lodge a
further Partner {Combined) visa (subclass 820/801) application, which would be assessed through

regular departmental processes. The Department notes that JJlvould be required to pay the
visa application charge of $6865.

9. As the holder of a Visitor visa {subclass 600), [JJlvould not be eligible for subsidised

healthcare through Medicare or the Pharmaceutical Benefits Scheme and would not be eligible for
any Centrelink assistance.

Sensitive: Personal



Document 2

Sensitive: Personal

10. If you agree to intervene under section 195A of the Act to grantjiiillz Visitor visa
(subclass 600), please sign the decision documents at Attachment A. Your decision comes into
effect at the time you sign the Decision Instrument, and the Statement to Parliament fulfils your
statutory obligation under section 195A(6) of the Act to notify Parliament of visas granted under
section 195A of the Act.

Decline to intervene

11. If you are not inclined to intervene in-:ase under section 195A of the Act, he will
continue to be managed in the community through the grant of Bridging E visas (subclass 050) on
departure grounds, while the Department liaises with him to facilitate his removal from Australia.

Consultation - internal/external
12. Permanent Visa and Citizenship Programme Branch, your office
Consultation ~ Secretary/ Commissioner

13. This submission did not involve consultation with the Department’s Secretary or Deputy
Secretaries, or the Australian Border Force Commissioner or Deputy Commissioners.

Client service implications

14. There are minimal client service implications.

Sensitivities |
I
Financial/systems/legislation/deregulation implications

16. There are negligible financial/systems/legislation implications for the Department.
Attachments |

AttachmentA  Immigration history - [

Attachment B Decision Instrument and Statement to Parliament

Authorising Officer

Cleared by:

Chris De Ruyter
A/g Assistant Secretary
Caseload Assurance Branch

/__J/
ph: I

Contact Officer: Victoria Macleod, Director, Complex Case Resolution Section, Ph: [N ENGEG_G

Sensitive: Personal




cC

Document 2

Sensitive: Personal

First Assistant Secretary, Community Protection Division
Assistant Secretary, Caseload Assurance Branch

Assistant Secretary, Permanent Visa and Citizenship Programme
Director, Family Migration Programme Management

Director, Partner Migration

Sensitive: Personal
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EXERCISE OF MINISTERIAL DISCRETION
UNDER SECTION 195A OF THE MIGRATION ACT 1958

- STATEMENT TO PARLIAMENT -

Exercising my powers under section 195A of the Migration Act 1958
(the Act), | have decided to grant a visa under this section.

1.  This person is detained under section 189 of the Act as an unlawful
non-citizen.

2. Having regard to this person’s particular circumstances and
personal characteristics, | have decided to exercise my discretionary
powers under section 195A of the Act as it would be in the public
interest to grant this person a visa.

3. In the circumstances, | have decided that as a discretionary and
humanitarian act to an individual with ongoing needs, it is in the
interests of Australia as a humane and generous society to grant
this person a Visitor visa (subclass 600} for three months.

i SR

THE HON PETER DUTTON MP
Minister for Immigration and Border Protection

/5/0/?2015_
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EXERCISE OF MINISTERIAL DISCRETION
UNDER SECTION 195A OF THE MIGRATION ACT 1958

- DECISION INSTRUMENT -

Name:
Date of Birth:
Client ID:

1. The above person is in immigration detention under section 189 of the
Migration Act 1958 (the Act) and | have considered their case under
section 195A of the Act.

2. | have determined that it is in the public interest to grant this person a
Visitor visa (subclass 600) for three months.

3. I therefore exercise my power under section 195A of the Act to grant a
Visitor visa (subclass 600) for three months in respect of this person.

-

THE HON PETER DUTTON MP
Minister for immigration and Border Protection

/510 2015
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Sensitive: Personal

Australian Government ' Submission

“ Department of Immigration and Border Protection For decision
PDMS Ref. Number MS15-024566

To Minister for Immigration and Border Protection
Subject Ministerial intervention under section 195A of the Migration Act
1958 in relation toll

Timing For the attention of the Departmental Ligison Officer

Recommendation

That you:

1. intervene under section 195A of the Migration Act 1958 to ecline to
granti I : \isitor visa (subciass 600) for a intervene
period of eight months;

- if agreed, please sign the decision documentation at
Attachment A.

Minister for Immigration and Border Protection

Signature.K“"?ﬂi ... Sosetix [“'73:- (0

Date:™"./."..7 /2015
Received
-2 OCT 2085

Minister for Immigration
and Border Protection

Sensitive: Personal 1
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Minister's Comments

Rejected | Timely Relevance Length Quality
Yes/No | Yes/No | [J Highly relevant 0 Toolong Poor 1....2....3.....4.....5 Excellent
O significantly B Right length Comments:
relevant 0 Too brief

3 Not relevant

Key Issues

4. On the basis of this assessment, your delegate refused to waive the 8503 condition applied to
- o S Vi < it s open to you to grant a further
Visitor visa (subclass 600) toj| | | I vithout condition 8503 imposed, having last
entered Australia on a visa that was subject to 8503 condition, ||| ov'd remain
affected by 8503 until she departs Australia. While the condition is able to be waived if
compassionate or compelling circumstances develop, if you (through your delegate) refused
the waiver the Department does not envisage that there has been a
change in circumstances that would allow the condition to be waived.

5. As requested by your office, the Department is referring| | NN N case to you for
your consideration under section 195A of the Migration Act 1958 (the Act). This would allow
I o main in Australia until after the birth of her child after which she could
seek a further waiver of condition 8503 on the basis of changed circumstances.

Sensitive: Personal
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Ministerial intervention under section 195A

6. Your power under section 195A of the Act is sometimes applied to community cases, where
there are compassionate or compelling circumstances identified and no other resolution
option available. This process requires that any visas held by the client be cancelled and they
be detained by the Department under section 189 of the Act, in order to enliven your
intervention power under section 195A. The Department will arrange for—to
be administratively detained on JRE_—_.

Visitor visa

7. Ifyou areinclined to intervene in—:ase under section 195A of the Act, the
Department considers a Visitor visa (subclass 600) for e«ght months may be appropriate. This

visa would ailow—o remain in Australiadii

8. Asthe holder of a Visitor (subclass 600) visa, | N IIINEEEEE vould not be eligible for
Government assistance and she would be expected to pay for all her living and medical
expenses.

9. If you are inclined to consider intervening in—case under section 1954, to
grant her a Visitor (subclass 600) visa, please sign the decision documents at Attachment A.

Consultation — internal/external

10. Not applicable.

Consultation ~ Secretary/Commissioner

11. The Secretary and Commissioner were not consulted on the approach in the submission.
Client service implications

12. SuMmarise client service implications here.

Sensitivities

13. Not applicable.

Financial/systems/legislation/deregulation implications

14. Not applicable.

Sensitive: Personal
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Attachments

Attachment A  Section 195A decision documents

Authorising Officer

Cleared by:

JL2A K

Peter Richards
Assistant Secretary
Caseload Assurance Branch

Date: 2 /1o /15
Ph:

Contact Officer Christopher De Ruyter, Director, Complex Case Resolution Section, Ph: —
cc FAS, Community Protection Division

Regional Director VIC/TAS
Director Case Mgt & Stat Res Vic/Tas

Sensitive: Personal
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EXERCISE OF MINISTERIAL DISCRETION

UNDER SECTION 195A OF THE MIGRATION ACT 1958

- STATEMENT TO PARLIAMENT -

Exercising my powers under section 195A of the Migration Act 1958
(the Act), I have decided to grant a visa under this section.

1.  This person is detained under section 189 of the Act as an unlawful
non-citizen.

2. Having regard to this person’s particular circumstances and
personal characteristics, | have decided to exercise my discretionary
powers under section 195A of the Act as it would be in the public
interest to grant this person a visa.

3. Inthe circumstances, | have decided that as a discretionary and
humanitarian act to an individual with ongoing needs, it is in the
interests of Australia as a humane and generous society to grant
this person a Visitor (subclass 600) visa.

S oenn ER o

THE HONOURABLE PETER DUTTON
Minister for Immigration and Border Protection

oS5/ (4 2015
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EXERCISE OF MINISTERIAL DISCRETION
UNDER SECTION 195A OF THE MIGRATION ACT 1958

- DECISION INSTRUMENT -

Name:

Date of Birth:

Client ID:

1. The above person is in immigration detention under section 189 of
the Migration Act 1958 (the Act) and | have considered their case under
section 195A of the Act.

2. I have determined that it is in the public interest to grant this person
a Visitor (subclass 600) visa.

3. I therefore exercise my power under section 195A of the Act to grant

a Visitor (subclass 600) visa in favour of this person.

/Wﬂm,a

THE HONOURABLE PETER DUTTON
Minister for Immigration and Border Protection

06 /¢/2/2015
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RN Anmaliui Government
Department of inmigration and Border Pretection

Submission

For decision

PDMS Ref. Number MS15-027915

To Mlnisfer for lnimfgratlon and Border Protection
Subject Ministerial intervention under section 195A of the Migration Act -
1958 in relation t
 (0oe SN
Timing
Recommendation
That you:

1. agree to intervene under section 195A of the Migration Act

1958 to gran¢ [N » Visitor visa (subclass 600) for a
period of three months;

- tervgne

. indicte whether you wish t SRS e il

- If agreed, please sign the decision documentations at
: !. . o

Minister for Immigration and Border Protection

N

o/ 1/,

Date:...../...... 2015

SE—
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Minkstar's Comments
Rujected | Timely Ralevance Length Cuality
Yes/No | ves/No | O3 Highlyrefevant | 01 Tooleng POOF Loin2uo 3 S Excaiient
O Significamy 0 Rghtlength | Comments:
relevant 01 Yoo brief
1 hot relevent
Key issues
1 ar old I nationsl, arrived in Australia on

S
as the holder of an eVishtor visa (subclass 651) valid for a stay period of

three mont

2. O «rtry to Australls in as the holder of an eVisitor visa
(subclass 653), Milvas

‘Upon arrival a Border Entry Officer established th returmed to

R
wahhouingamﬁsthP As such visa
was canceliod under section 116{1){g) of the Migration Act 1953 (the Act). A copy of the

canceltation decision record is at Attachment B. it is noted that in response to why il visa
should not be cancelled;

4. Foliowing the cancellation of her visa I was refused immigration dearance and
detained under section 189 of the Act. As a person refused immigration clearance, the
Department cannot grant NI » fusther visa onshore.

{discussed below at paragraph 16).

6. onﬁuhamwmm_munfuudwmfmmﬁdenﬁmmder
section 195A of the Act.




Document 4

Sensitive: Personal
Option for future management

7. Your non-compeliable power under section 1954 is entivened infJ NN case =s [l in
immigration detention. '

Ministerial intervention ynder section 1954

8. ifyou are inclined 10 intervene case under section 195A of the Act, the
Department considers the grant of a Visitor visa {subclass 600}, for a period of three months

wili facliitate this. However, there are

, the Department will advise

. Onj NN 2'so advised ABF officers
o on this accasion.

10. Ifyou agree to intervene, please sign the decision documentation at Attachment A.
Decline to intervene

11. should you not agree to intervene in [N case. MIls tiabie to be removed from
Australia,

Consultation - Internalfexternal

12. Your office, Detention and Compliance Operations and Cuery? Brisbane is not involved in
this. Should this be ABF Regional Command Central :

Consultation - Secretary/CEO

13. This submission did not involve consultation with the Department’s Secretary or Deputy
Secretarles, or the Australian Border Force Commissioner or Deputy Commissioners.

Client service implications
14, There are minimal client service implications.

Sensitivities

15. N/A

Financlal/systems/legislation/deregulation implications
16. Where the Department seeks to]
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Sensitive: Personal

Attachments

Attachment A  Section 195A decision documentation
Attachment B  Cancellation decision record

Authorising Officer

Cleared by:

Peter Richards
Assistant Secretary
Caseload Assurance Branch

Date:

| Ph S

Contact Officer Christopher De Ruyter, Director, Complex Case Resolution Section, Ph: I

cC FAS, CPD
Manager, Qid Airports
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fustraan .
BORDER FORCE

NOTICE OF INTENTION TO CONSIDER CANCELLATION
S116¢1)(g) Reg. 2.43(1)(ka)

ATTACHMENT (A)

Family Name
Given Names
Date of Birth:
Attachment A - Part A, Question 8. Form 111]

You have arrived af ||} 2s the holder of a tourism visitor visa. ;

You have stated during interview with an Australian Border Officer (ABF) that your main
goal is to . You have contacted the JJJJJi}

You will be residing wi for 3 months a

Messages on your mobile phone between you and

Adelaide international Alrport
» Telephone: 1300 723 628 + Fax: 08 7421 7990 » www,border.gov.au
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«2a

Based on the above information, it appears that, in the case of a holder of a Subelass B
(eVisitor) visa - that. despite the grant of the visa, the visa holder did not have. at the time of
the grant of the visa, or has ceased to have, an intention only to stay in, or visit, Australia
temporarily for the tourism or business purposes for which the visa was granted.

Visa holder’s signature to verify that notice has been received

T AL

B VDT —
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Department of Immigration
and Border Protection

B gl Notice of intention to consider cancellation | Fom
. . ' : under section 116 of the Migration Act 1958 ‘
Australian Goverament (For use in immigration clearance) 1 1 1 1

Ni pasts to be completed by an officer of the department.
Piease use a pen, and wrile neatty in English using BLOCK LETTERS.
Tick where applicable /]

9 Office use only

i st clent D | USNANANENR |

Part A — Nolice of intention to consider
cancelling a visa

1  FRliname
Family name

Given names

6  Relationship status
Maried [ ] Separated [} Never married or []
. been in  de fecto.
Engaged [ ] Divorcsd [] refalionship
De facto [ ] Widowed [ Not specified [

7 Detaﬁéofprevbusvisacameﬂam

No previous visa cancellations

peopls our business )
© COMMIMWEALYH OF AURTRALIA. 2015 Whils - DEMYTMENT COPY

Possible grounds for canceflation
fincivas disclosabis adverse infarmation given by third parties)

Ithas come fo my stlention, as a delegate of the Minister for Immigration
and Border Protection, that there appear to be grounds for cancelfation of

your
Month  Yexw
sucs s s (D

under section 116 of the Migration Ac! 1958 because:

Refer to Attachment A

~
Grows ~ CLUENT COPY 1111 Ooniges clade 04115} - Pugn ¢
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Document 4

Department of immigration and Border Protection
Parl & - Nolice of infention fo consider cancelling a visa (continued)

Based on the information above, there appear to be grounds for
cancelling your visa under:

™7 st1s(tia)

7 s116itueal

] s116(14b) because if appears tiat you ave hreached

condtion !. |
{Reter to reverse of pages 4, 5, 6 and 7 for delails of condition)

] st16ie

{7 s116(1)d) because a ground appears 1o exist af ? } 10
{Enter refevant ground hers ~ 5101, $102, $103, $104 or 5105)

{7 sty

] st .
Ustsm 0] o0 n

i1 s116(1}g) because a ground appears lo exist at

Reo 2431
3 otrer !

Please refer lo reverse of pages 1, 2 and 3 for reference o the relevant
legisiation,

Where the Minister can cancel 4 visa under subsection 116(1) of the

Act, the Minister must do so i there exist prescribed circumstances in

which the visa must be cancefied (Sea subsaction 116(3) of the Act and

the ‘prescribed circumstances' in subregulation 2.43(2) of the Migration
Reguiations 1994)— refer to reverse of page 3. 12

8  Opportunily lo comment .
The Migration Act 1958 gives you the opportunity to comment on the
intention to consider cancetlation of your visa and to give reasons why
your visa should not be cancelied. Your comments could Include:
 why grounds for canceliation do not exist; or
¢ why your visa should not be cancelied,

You are invited o provide your comments at interview,
Day  Modh Yoo

interview will be heid on
Beginning at

A olowig keaion (N |
if you choose not to comment, the delegate may maka hister decision
based on the information avaitable to them.

i your visa is cancelled you may be refused immigralion clearance.

You may aiso be detained and removed from Australia as an uniawful
non-citizen under 189 of the Migration Act 1958, The visas of any
dependanis may also be cancslled.

# your visa is cancelled, you may become subject io an exclusion period.
if you are subject to an exclusion period a3 a resulf of a visa
cancefiabion, you may be prevented from being granted vasious types of
visas for a period of up i 3 years. You may also be prevented from
making a valkd application for certain classes of visa whiie in Australia.
f a decision i made not {0 cancel your visa you will be immigration
cleared and allowed to enter Australia,

Except in the cass of consideration of canceliation of & visz under

Reg 2.43(2), factors the delegate may take info consideration in making
& dacision whether to cancel your visa include (it are not imited toj the
following: ~

= the purpose of your travel lo Australia;

13

© COMMONNEALTH OF AUSTRALI, 2015
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= extent of compliance with the conditions of your visa;

* the degree of hardship which may be caused 1o you or your family
{Note: As per the Convention on the Rights of the Child, the best
-~ interests of any child in Australia under 18 years of age wifi be
considereds;
¢ the circumstances in which the ground tor canceliation araser

* your behaviour in relation lo the department, naw and on any
previous oocasion.

Disclosure of information

Note: The Privacy Act protects information you give in this interview.

For move information, see the reverse of page 3.

Delegate’s details

of officer
Position number | 60031170 |

Both  Year i
oo -,

Visa holder's signature lo acknowledge that this notice has been received :
Rétusal o acknowledge receipt of this notice will not prevent the ;
delegate from making a decision on whether 10 cancel your visa.

Signaturs of :
visa holder
SO Y0
Interpreter delails
Signature of
Interproter | £y
Dy Mot e
Dale {7 7 frime | ]
TSnumber  |NotUsed . |

THE Peviges cale GA/L) - Page 2
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Department of immigration and Border Protection
Decision

Part B~ Record of decision whether to
cancel visa

1 Fulf name
Fami!yname
- |
Given names
] |
Ny Motk Year

2 oseoton [N

3 Cureni visa deteils
: Moikh You
U o T - ——y

4 Visa holder's response

The visa holder received the notice of intention to consider cancelting
the visa at: tnsert time and date from item 12 Part A)
Dy  Monlh Yo

The visa holder:

DID NOT RESPOND to the notice of

intention to consider cancelling the visa [ 1) Go to Question 6

RESPONDED ® the notice of intention

o consider canceting the visa /1p Give detalis at -
Question 5 end/or
Question 8

© COMMONWIALTH OF MSTRALA, 2015
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Office use only | }

coscowno NN |

© B Time inlerview commenced

{This should be a reasonable period after the lime af Question 4)

Doy Morch Yo
Grounds for canceliation

Provide a summary of why the visa holder considers the
GROUNDS for canceflation DO or DO NOT exist

{ The visa holder considers that grounds for cancellation do
i not exist asffjJfis doing for
tbeing

i

1111 Dogign dale 05 - Page 3
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Oepartment of immigration and Border Protection
Part B - Record of decision uhether to cancel risa (continned)

€ COMMONMEATY. OF SUSTAALIX. 2015

{1 s116(1x0) because | am satisfied that you have breached
condition
 (Refer to reverse of pages 4. 5, 6 and 7 for details of condition)
| s118(1)0)
E s116(1)(d) because | am satisfied a ground exists at! !
{Enter relevant ground here - 5101, 8102, $103, 8104 of $105)
] stsixe)
IR .
Oisvem o0 00O

$116(1){g) becauss | am satisfied 2 ground exists at

Rz [ ]
] othetl }

Please refer 1o reverse of pages 1, 2 and 3 for reference 1o the relevant
legistation.

Where the Minister can cancel a visa under subsection 116{1) of the
Act, the Minister must do so if there exist prescribed circumstances in
which the visa must be canceled (see subsection 116(3) of the Act and
ihe ‘prescribed Circumstances’ in subregulalion 2.43(2) of the Migration
Reguigtions 1994)— refer fo reverse of page 3.

8  Assessment Details of the evidence and findings ahout whether the delegate is
1 am satistied that there are’ salisfied GROUNDS for cancelfation DO or DO NOT EXIST
[; srounos The visa holder has arvived a[j}fSEENENNINNE oo = wurist |
OR " {visa.
[} noGrounos has stated dugj dew that her main goal is to do
for cancetlation of the visa holder’s visa under: . ) , and has an
[ susaya ' interview with the
[ st16(1¥ea)

The visa holder will reside wit

i

A Notice of intention to consi

r cancellation was issued
to the visa holder on stating the above

information. In response to the notice, the visa holder
stated that grounds do not exist as i is here to undertake

Based on the information obtained during formal
interview, the evidence, and the visa holders response, 1
consider that grounds do exist for cancetiation as [ am
satisfied in the case of a holder of a Subclass JJJ}
(eVisitor) visa — that, despite the grant of the visa, the visa
holder did not have, at the time of the grant of the visa, or
has ceased to have, an intention only to stay in, or visit,
Australia temporarily for the tourism or business purposes
for which the visa was granted.
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Visat conditions
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Document 4

Departmient of immigration and Border Protection

Part B - Record of decision whether to cancel visa (continued)

8  Reasons the visa should not be cancelled

Provide g summary of the reasons the visa holder gave
wihy their visa should not be cancelied

| The visa stated JJJlf never had the intention o work or get
paid under a sourist visa came here to be involved in

L to be here for the births,

l is aware of the visa conditions and its niot in i
[ intentions not to respect it.

L has enough financial resources 10 live in Australia for

months without working.
will probably do tourist activities in -in the

wanis o be involved in [N

| s come to
se riends and family who are pregnant. and wanted

4

:

9 Debgaté‘sassessmentofmereasmsmevisasmmdmtbecanceﬂed.
(This question does nat need to be completed if decided at Question 6
that nio grounds for cancellation exist.)

Note: Not applicable to mandatory cancefiation under Reg 2.43(2).
Ge to Question 11
These factors inchide, but are not fimited to, the following. The delegate
shouid consider afty relevant factor.
Purpose of travel to and stay in Australia

| The visa holder stated that urpose to and stay in
Australia is to undertake

will also seqjf friends who are pregnant
i i may undertake

1 have taken into consideration that the visa holder does
hold a savings account with enough money to support

I therefore give little weight in favour of the visa holder
for this consideration.

€3 COMUONWEA TH OF AUSTRALI, 2018 Wils - OEPHATMENT EOPY Gmeem — CURNT COPY

Extent of compliance with visa conditions

tmis factor i8 not relevant as the visa holder is not being

considered for cancellation for a breach of visa conditions
under sl 16 (1) (b).

. e b

ey

g e =y

The degree of hardship which may be caused {o the visa halder, their
family members and others, if the visa is cancefled. (Where applicable,
the best interests of a child in Australla under 18 years must be
considered in accordance with Australia’s obligations under the
Convention on the Rights of the Child.}

| The visa holder has nol raised any hardships that may arise
from the visa cancellation. However I have acknowledged

- that cancellation may result in financial, psychological,

| emotional or other hardship for the visa holder. Therefore
1 apply a little weight in favour of the visa holder for this

- consideration.
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Visu cendifions (condinied)
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Document 4

Departrent of 'tmmigration and Border Protection
Part B ~ Record of decision whelber fo cancel visa (continted)

Client circumstences in which the ground for cancefation arose 10 Other relevart reasons (f applcable)
E . . - , . ’ P !
i The visa holder has not made any rclevant claims } I have considered the legal consequences of a decision to j
i regarding the circumstances in which the grounds for [ i cancel the visa including defention under s 189, removal |
: eancellation arose. [ am therefore unable to apply uny 4 - tunder s 198, exclusion perivd under PIC 4013 and being
Cweight in favor of the visa holder, '  burred for applying for visas nnder s 43 of the act as well
’ as any other decision bars or legal convequenves Fopplv g
4 i little weight in the visa holder’s favour for this ;
| i consideration. - !
Q
B P
5 * =‘
L ] L
i
:
r
f
| :
1
Visa holder's hehaviour in relation Lo the depariment, now and on any
previous occasion 11 Decision
. . . ighi i i i X ISt
The visa holder has been co-operative and compliant _ A;:’; ﬁg?mg fagi 2%2:::;0?;“3;3;53:9;%? reiaign:a‘:; neo?
throughout the interview process. | apply some weight in g ncell X | hag therefore decge d 1o cancel lh;z visa, [7]
the visa holders [avour for this consideration. canceting. 1 heve there 0 cance M
OR

After weighing up all of the information available to me, | am satisfied
that the reasons not fo cancel the visa outweigh the grounds for __
cancellation. | have therefore dacided rot to cancel the visa. C

OR

Alter we'ghisg up al of the wiornabor avalshe 0 me,  am nol
safisfied that there is a ground for cancellation. | have therefore
decided not to cancel the visa. G

12 Delegate’s details

1 Signature
of officer
Name
] Position nuraber | 60031170

Day  Month  Year

[ oo - ey |
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Document 4

Department of immigration and Border Protection

Notification of decision

Part C — Notification of decision to cancel
visa under s116 of the Migration Act 1958

1  Fubname
Samete agme

Given names

Day Wonth Vear

2 o SN |

you were notified of an intention to consider cancelling your

Ga;  Moh v
subclass - visa granted on

under section 116 of the Migration Act 1958.

3 vYou
DID NOT RESPOND lo the notice of
intention to consider cancelling the visa |

RESPONDED to the nofice of intention
fo consider cancelfing the visa
(Refer to ltem 5 and temr: 8, Part B for

detafls of your response) I¥ Your comments have

been taken into account
in making this decision.

4 {am satisfied that there are grounds for visa cancellation under:
7] st16tiyg
] st16(14aa)
(] s116(1){t} because | am satisfied that you have breached
condition
(Refer to reverse of pages 4, 5.6 and 7 for details of cordition}
L s116(1)c) .
[] s116(1)d) because | am satisfiec a ground exists at ;

(Erfer relevant ground here — $101, 102, $103, 104 or $105)

] sti6tixe)

(] st1s(ip

O svisopiar @ ] @ [

s116(1){q) because | am satisfied a ground exists at
Reg 2.4301) | (ka)

[ otter | |

Please refer to reverse of pages 1, 2 and 3 for reference to the relevant
legisiation.

Where the Minister can cancel a visa under subsection 116(1) of the
Act, the Minister must do so if there exist prescribed circumstances in
which the visa must be cancefled (see subsection 116(3) of the Act and

the ‘prescribed circumstanices’ in subregulation 2.43(2) of the Migration

Regulstions 1994) - refer to reverse of page 3.

After weighing up all of the information available to ma | was satisfied
that the grounds for cancelling your visa outweighed the reasons for not
cancefling.

A copy of the department's decision record is attached.

© COMMORVEAL N OF AUSTRALK, 2075

¥hiie - DEPARTMENT COPY Gragn - CUENL DOWY

Your visa (and the visa of any dependants) has been cancslled on
Day  Mond  Yew

As your visa has been cancelled you may be refused immigraﬁon
clearance. You may aiso be detained and removed from Australia
as an unlawful non-citizen under s189 of the Migration Act 1958,

Where your visa 1§ evidenced in your passport, it will be stemped
NOPERATWVE due to the canceliation. Note: The dec.son 13 ¢ance: s
not merits-reviewable under the Migration Act 1958.

Other retevant agencies will be advised thal your visa bas been cancelied,

Delegate’s detais

Signature
of officer

Mame

Position rumber ]6003I 170

Day __ Momh Year
e T |

Date ——

Visa holder's signature to verity that Part B (Record of decision whether
{o cancel visa) and Part C (Notification of decision {o cancef visa under
5116} has been received

Signature R{ESQC[ o %V'\

of visa holder

Day Normh  Year

e ([T | S|

Interpreter cetzils

Signature 1

of interpreter l
Day  Nonh. Year

Date L/ ¢ fime[ |

TSmumber  [nOTWSED |

The information recorded on this form may be used as a basis
for recording the electronic report of the cancellation.

111 Deagn date (U154 Pags 7
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Document 4

EXERCISE OF MINISTERIAL DISCRETION
UNDER SECTION 195A OF THE MIGRATION ACT 1958

- DECISION iINSTRUMENT -

Name: _
Date of birth:
Client 10:

meaboveporsonisEnMiynibndetemionumsecﬁon 189 of the
Migrotion Act 1958 (the Act) and | have considered their case under
section 195A of the Act.

| have determined that it is in the public interest to grant this person a
Visitor visa {subclass 600) for 2 period of three months.

{ therefore exercise my power under section 195A of the Act to grant a

Visitor visa {subclass §00) for a period of three months in favour of this
person.

HON PETER DUTTON MP :
Minister for immigration and Border Protection

0//!//2015



Document 4

EXERCISE OF MINISTERIAL DISCRETION
UNDER SECTION 195A OF THE MIGRATION ACT 1958

- STATEMENT TO PARLIAMENT -

Exercising my powers under section 195A of the Migration Act 1958
(the Act), | have decided to grant a visa under this section.

1. This berson is detained under section 189 of the Act as an unlawful
non-citizen.

2. Having regard to this person’s particular circumstances and
personal characteristics, | have decided to exercise my discretionary
powers under section 195A of the Act as it would be in the public
interest to grant this person a visa.

3.  Inthe circumstances, | have decided that as a discretionary and
humanitarian act to an individual with ongoing needs, it is in the
interests of Australia as a humane and generous society to grant
this person a Visitor visa (subclass 600) for a period of three
months.

HON PETER DUTTON MP
Minister for Immigration and Border Protection

&2 | 1/]2015
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EXERCISE OF MINISTERIAL DISCRETION
UNDER SECTION 1954 OF THE MIGRATION ACT 1958

« DECKSION INSTRUMENT -

Name:
Oate of bleth: .
CBent 10:

The above pecson s ln immigy deter under section 189 of the
Migrotion Act 1958 (the Act) and | have considered their case under
section 195A of the Act.

1 have determined that it (s in the public Interest to gront this person o
Visitor viss {subclass 600) for 2 period of three months.

1 tharefore ewsrcise my power under section 195A of the Act to grant &

Visitor visa (subciass 800] for s period of thres monthis in favour of thix
parson.

HON PETER DUTTON WP
Minister for immigration and Sorder Protection
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¢ Australian Government Submission

“ Department of Immigration and Border Protection For decision
PDMS Reg. Number

MBSt - co106]

To Minister for Immigration and Border Protection

Subject Case ready for a decision under section 195A -

Purpose To obtain your decision in relation to the attached case requesting the exercise of
your public interest power under section 195A in the case of

Timing Not Applicable

Recommendation

That you:
Intervene under section 195A and grant a Visitor
(subclass 600) visa valid for six months

If you infervene, please sign the decision instrument and / Not intervene

statement for tabling in the Parliament at Attachment B.

THE HON PETER DUTTON MP
Minister for Immigration and Border Protection

‘ K, 0
Signature..,éfgﬁﬁ: ............................... Date:ﬁ/....?/zom

Receiveq
17 MAR 2015

Minister for Immigration
and Border Protection
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Minister's Comments

On 1 December 2015 you began consideration of the case of
under section 1954, indicating a decision to begin considering the grant of a Visitor
(subclass 600} visa.

Your section 195A power is non-compellable and allows you to grant a visa to a person in
immigration detention, if you think it is in the public interest to do so. Your power under
section 195A is sometimes applied to community cases where there are compassionate or
compelling circumstances identified and no other resolution option is available.

This process requires that any visas held by the client be cancelled and they be
administratively detained by the department under section 189 of the Act, in order to
enliven your intervention power under section 195A.

If you are inclined to intervene under section 195A, the department would administratively
detain JJJlf emporarily in order to enliven your section 195A detention power. The

department would liaise closely with your office and—egarding these
arrangements. Documents for your signature indicating your decision are at Attachment B.
As indicated in the earlier submission, lodged a isa application on
10 August 2015. This application has since been refused on 29 January 2016 and the case is

currently pending at the Administrative Appeals Tribunal_s she lodged a
review of the decision on 15 February 2016.

A copy of the earlier submission under section 195A and documentation for your signature
indicating your decision are attached. The department will notify of your
decision.
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Attachments

Attachment A Copy of the earlier submission relating to—

Attachments A1-A4  Copy of attachments to the earlier submission relating to

Attachment B Documents for your signature should you decide to exercise your power
under section 195A in the case ofu

Authorising Officer

]
Ministerial Intervention (National)
Caseload Assurance Branch

15/03/2016
| Ph:

Contact Ofﬁcer:-cting Assistant Director, NSW Ministerial Intervention, Ph :_
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¢ Australian Government c o p v SmeiSSion
" Department of Immigration and Border Protection For decision
PDMS Ref. Number
MS15-024440
To Minister for Immigration and Border Protection
Subject Possible Ministerial intervention under section 195A of the
Miiration Act 1958 in relation to -
)
RECEI

Timing Not applicable 0.3.DEC 2065 1
Recommendation

‘U\"SW MINISTERIAL INTERVENTION

That you choose one of the following options

A. Indicate whether you are inclined to consider @der/ ot consider
intervening under section 195A of the Act to grant a

Visitor (Subclass 600) visa

If you are inclined to consider, the Department will
refer a further submission for your decision.

OR

B. Not exercise your power under section 195A , Not intervene

THE HON PETER DUTTON MP
Minister for Immigration and Border Protection

Signature../i.... A,

1
pate:. 2/ 72015

Received
- 5 0CT 2065

Minister for Immigration
and Border Protection
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Minister’s Comments

an application form for a Parent Subclass 804) visa, sponsored by her-
However the additional

Key Issues

'or stay unti ecember

as advised that as the holder of a (substituted) Subclass 600 visa, she may be
eligible to apply for a Parent visa onshore, and may be eligible for waiver provisions with
respect to health, the age requirement and balance of family, where applicable.

A copy of the submission signed by the previous minister is at Attachment C.

On 17 December 2013, shortly before the expigyef her Subclass 600 visa, lodged

documents required, including a Visa Application Charge (VAC) of $3 500 were not submvtted
to the Department and the application was deemed invalid.

Becéuse—Subctass 600 visa had expired on 22 December 2013, she was barred by
section 48 from applying for a further visa onshore. The grant of a Subclass 600 visa by the
former minister also meant that the section 351 power had been exhausted.

On 12 August 2015 the Department initiated a ministerial intervention request pursuant to
section 195A of the Act, after the office of the former Assistant Minister indicated possible
consideration of this case with a view to granting a further Subclass 600 visa to-to
enable her to apply for Parent visa onshore.

if you agree to intervene in —case under section 195A of the Act, the Department
will cancel her current Bridging General (Subclass 050) visa (BVE) in order for her to be
administratively placed into immigration detention and enliven your power under section

" 195A, in accordance with the legislative requirements. The Department will lizise closely with
your office and il ecording these arrangements.

The MOC has advised
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9. On4 luly 2014 the MOC confirmed

10. Since the expiry of Substituted Subclass 600 visa on 22 December 2013,
she has been unlawful in the community for a cumulative period of approximately 12 months.

11. On 10 August 2015

This is currently being
has applied for a

- as the authorised

13. Aletter of support dated 13 July 2015 provided by Mr Ed Husic MP, member for Chifley and
ﬁm

processed and the Department does not rule out that
isa In order to prolong her stay.

12. A copy of the request for ministerial intervention made by
contact for is at Attachment D.

the response, is at Attachment E. Mr Husic also provided a letter of support for
relation to her previous ministerial intervention request.

Background

Immigration history

14. History is at Attachment A.

Update of events

15. Details of-mmigration history and her circumstances, prior to the grant of her
Subclass 600 visa on 21 June 2013, have been comprehensively addressed in the previous

submission (Attachment C).

16. On 22 December 2013-Subctass 600 visa expired and she became unlawful. She
remained unlawful until 24 February 2014 when she voluntarily approached the Department
and was advised that the ministerial intervention power had been exhausted and she was also

- barred by section 48 from applying for a further Parent visa.

17. A person in Australia who has had an application for a visa refused or had a visa cancelled
since their arrival in Australia, and who does not hold a substantive visa, is subject to Section
48 of the Migration Act 1958 which prevents the person from applying for another
substantive visa while they remain in Australia unless the visa is one of the prescribed classes
listed in Reg 2.12 of the Migration Regulations 1994. Parent visas are not included in the
prescribed classes listed in Reg 2.12.

18. mas granted a Bridging (General)(Subclass 050) visa (BVE) on departure grounds.
e advised that she could not afford to seek further advice from a migration agent.

1. Between 25 March 2014 and 4 June 2014, while holding a series of BVEs,
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20. All of the isa applications were deemed invalid as she did not
as is required to make a valid isa

application.

21. On 19 August 2014 BVE expired and she became unlawful. She remained
unlawful until 22 June 2015 when she voluntarily approached the Department after being
contacted by the NSW Compliance Field team and advised to present to the Department and
regularise her immigration status. She was granted a BVE and instructed to present a fully
paid ticket to depart Australia on 6 July 2015,

22. On 29 june 2015 pplled for a Subclass 804 visa. Her application was deemed
invalid on 2 July 2015 due to the section48 bar.

23. On 1 July 2015 made a request for ministerial intervention, with-as
her authorised contact. reiterated claims made in the previous ministerial

intervention request and confirmed tha continued to receive a | en¢
that as financially able to pay for any additional medical and other expenses
incurred by As stated earlier the grant of a Subclass 600 visa by the former

minister meant that the section 351 power had been exhausted, however on 12 August 2015
the Department initiated a ministerial intervention request pursuant to section 195A of the
Act, after consultation with your office.

isa application is currently being processed and if refused,
would be eligible to seek merits review and potentially ministerial intervention under section
417 of the Act, which may serve to prolong her stay in Australia. The Department also does

not rule out that_has applied for a_v;sa in order to prolong her stay.

Support for request

26. The letter of support iravided by Mr Ed Husic MP dated 13 July 2015 reiterates-

claims as to why hould be able to remain in Australia.

27. A medical report/letter of support has also been provided by from
General Medical Practitioner (GP) dated 1 July 2015 in relation

29. A petition signed by approximately 47 members of the community on 26 June 2015 has also
been provided.
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Family disposition

30. -claims that her three siblings in theflllEre notina position to care for

One Is employed, one travels overseas for work and the other sibling owns a
motor home and travels around for most of the year.

31. as well s [ -

residing in Australia.

32. A detailed discussion of Australia’s obligations as provided for in the International Covenant
on Civil and Political Rights (ICCPR) and the Convention on the Rights of the Child {CROC) was
comprehensively assessed in the previous submission.

Health

34, The MOC confirmed that while

All of the
nd suitable living arrangements should
placed in contact with local community support services.

relevant services she requires are available in the
be made in advance wit

Visa options
36. You may wish to indicate if you would fike fo gra.nt any of the following:

¢ Temporary ~ Visitor {Subclass 600) visa allowing her to apply for a Parent visa
37. A detailed explanation of the relevant characteristics of this visa is at Attachment B.

38. Asyou have indicated you may consider the grant of a further Subclass 600 visa to
—he option to grant a_visa or a permanent visa

has not been provided.

Offshore visa options

39. There is no offshore visa option considered viable at this time. mould not satisfy
the balance of family requirements for the grant of a Parent visa offshore. An application for

an Aged Dependant Relative (Subclass 838) visa was previously refused and affirmed by the
Migration Review Tribunal on the basis that as the recipient of |~
therefore not wholly or substantially reliant on for financial support.
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Removal/departure arrangements

40, _has a -/alid until 14 August 2024.

41. If her request is unsuccessful, Status Resolution officers will engage with her to facilitate

voluntary departure, including referral to assisted voluntary return services as approgpriate.

42, if she refuses to cooperate we will seek to remove her in accordance with detention policy
ensuring the period of detention is as short as possible, noting that any potential detention

and/or removal may impact on her—particularly-

I v/ith whom she resides.

43. Fitness to travel would be routinely assessed prior to any removal.
Attachments

Attachment A Case details

Attachment B Details of relevant visas subclass

Attachment C Copy of submission signed by the previous Minister
Attachment D Copy of ministerial intervention request

Attachment E Letter of support from Mr Ed Husic MP.

Authorising Officer

Director
Ministerial Intervention (National)
Caseload Assurance Branch

28/09/2015
- Ph:

Contact Officer: —\sslstant Director, NSW Ministerial intervention, Ph:—
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Attachment A

Name

DOB
Country of Citizenship PRID
CiD

Length of time in

Australia

More than 7 years since last arrival. Her last arrival was on
16/11/2007 on an Electronic Travel Authority (Subclass 976) (ETA)

Family onshore

Family offshore

Health

Currently lawful

Yes

Support for request i : eneral Medical Practitioner;
a petition signed by approximately 47
members of the Australian community

RELEVANT IMMIGRATION HISTORY

07/12/1992 to Travelled to Australia on a number of occasions as the holder of various

12/11/2007 Tourist and Visitor visas and ETAs

16/11/2007 Arrived in Australia on an ETA

16/11/2007 Applied for an Aged Dependant Relative (Subclass 838) visa

16/06/2010 Subclass 838 visa refused

01/08/2012 Migration Review Tribunal affirmed Subclass 838 refusal decision .

21/06/2013 A former Minister intervened under section 351 to grant a Visitor (Subclass

' 600) visa valid for stay until 21/12/2013

22/12/2013 Subclass 600 visa expired and she became unlawful

24/02/2014 Voluntarily approached the Department. Bridging (General}(Subclass 050}
visa (BVE) granted. She advised the Department that her application for an
Aged Parent (Subclass 804} visa had been returned and deemed invalid

25/03/2014 to Applied for_«/isas on four occasions. All

04/06/2014 applications were deemed invalid due to _

_ application forms

19/08/2014 BVE expired and she became unlawful

22/06/2015 Approached the Department after being contacted by NSW Comphance Field
Team. BVE granted _

29/06/2015 Applied for a Subclass 804 visa which was deemed invalid on 02/07/2015
due to section 48 bar

01/07/2015 Section 351 request made

10/08/2015 Applied for a

12/08/2015 Department initiated section 195A request

17/09/2015 s351 submission sent to former Assistant Minister

24/09/2015

s351 submission returned to the Department
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Attachment B

Visitor (Subclass 600) visa (to apply for Parent visa)

The grant of a Subclass 600 would give the client lawful status in Australia and allow them to apply
for a Parent visa sponsored by their —adult child. The client will then be required
to pay the prescribed fee and meet the amended criteria for the grant of a Parent visa.

The features of this visa are:

¢  The visa holder would have lawful status and be eligible to apply while in Australia for the
following permanent visa subclasses:

o Aged Parent (Subclass 804) visa - this is a capped and queued Subclass. The base
application charge for this visa is $3520 with an additional applicant (adult) charge of
$1760 and a second Visa Application Charge of $2065 for each applicant. The current
average processing time is approximately 30 years.

o Contributory Aged Parent (T emporéry) {Subclass 884) visa — this visa attracts Visa
Application Charge of $3520 (and additional applicant charge of $1760) and a second
Visa Application Charge of $29 130. A person who is initially granted a Subclass 884 visa
and later applies for a Subclass 864 visa will have to pay a Base Application Charge of
$325 (and additional applicant charge of $165) and a second instaiment of $ 19 420 with
respect to the Subclass 864 visa application.

o Contributory Aged Parent (Permanent) {Subclass 864) visa — this visa attracts a Visa
Application Charge of $3520 (and additional applicant charge of $1760) and a second
Visa Application Charge of $43 600 for each applicant. The current average processing
time for this visa is between 12 and 24 months.

s The visa holder can apply for the above:parent visas and benefit from concessions (where
applicable} in relation to the age requirement, balance of family, payment of debts to the
Commonwealth and be eligible for health waiver consideration.

e Ifthe client applies for the above visa subclasses in Australia, they would be granted
permission to work but would not be eligible for Medicare.

¢ Ifa permanent visa is granted, they would not be eligible for Centrelink benefits for 10 years.

Compared to granting the permanent visa, this visa would ensure further checks would be
undertaken at the time of lodging the subsequent application and determine whether the client
meets all the requirements relating to the visa class. This may be seen as a more appropriate
option as the direct grant of the permanent visa may be seen as advantaging those who apply
through the normal channels.
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Hﬁ%%’%?ﬁg& ) N
% Australian Government A AP ENS P Submiission
Departfieht of Immigration—|—___4 , JUN 213 For decision
ang CitizenShipi-" *gr* N B E}kecCorro g. Number
8 B \'&'.r: )
Q i’iﬁ? 5/ ©zi2]
To , 39 A RY” I
. FISW posj~ o AT B s e - .

Subject ible MiRISESHAT Thite Fention (MI) - Section 351

Purpose 1o seek your decision on whether you wish to consider the exercise of your

public intere er section 351 of the Migration Act 1958 (the Act)
in the case o

Urgency n/a

Key issues

_ears of age and is a national of-
t She travelled to Australia on an Electronic Travel Authority (ETA) - Visitor
Subclass 976) on 16 November 2007 to stay with her daughter,

Upon her arrival In Australia, ﬁ fication for an Aged Dependent
Relative (Subclass 838) visa sponsor vV The delegate accepted that
as reliant on her daughter for physical

al support, however was
not satisfied that she was financially dependept on or a reasonable perlod of
time to meet her basic needs. Her application was refused on 16 June 2010 and the
decislon was affirmed by the MRT on 1 August 2012.

' -is seeking to remain in Austratia with her
willing to provide her with suitable care and financial support.

Background
Immigration history
-irst travelled to Australia in December 1992 and has made several trips to

Australia since then as a holder of various Visitor visas and ETAs. She ieviouslr lived In

On 22 May 2006 she was granted a Tourist (Subclass 676) visa offshore and arrived in
Australia oy 28 May 2006 and lodged an application for an Aged Parent (Subclass 804)
Visa on 8 June 2007. Her application was desmed Invalld on 12 June 2007 as her .
Subclass 676 visa carried a no further stay (8503) condition.

On 28 September 2006 her application for the wavier of the 8503 condition was refused
by the delegate and she departed, Austratia on 17 May 2007,
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On 13 November 2007 she was granted an ETA offshore and arrived in Australia on
16 November 2007 and lodged an application for an Aged Dependent Relative
{Subclass 838) visa on the same day, In support of her application she provided evidence
of her relationship with her daughter‘Mnt in Austratia and further
documents indicating that she received

On 16 June 2010 the delegate refused the grant of a Subclass 838 visa to
The delegate refetred to various documents which indicated that she was In
#The delegate accepted thangas settled in Australia and was rellant
on her daughter for physical and emotional suppott but was not satisfied that she meets
the regulatory definition of “dependent”. (Regulation 1.05A refers to a person [the first
person] who “is, and has been for a substantial period immediately before [the time of

assessment], wholly or substantiaily reliant on the other person for financial support to
meet the first person’s basic needs for food, clothing and shelter”).

On 1 August 2012 the MRT affirmed the decision. The Tribunal found that altholigh
ﬂaughter rovided her with accommodation and contributed towards her
medical expenses was financially Independent and was not wholly or
substantially reflant on her daughter for financial support.
Health

In support of her request far Ministerial Intervention, rovides a medical report
dated 23 August 2012 from her General Practitioner,

The Department notes that—previously met the health requirement for the
grant of a Subclass 838 visa on 6 December 2007.

Health Status Assessment

Under arrangements put in place at the request of a former Minister to obtain objective
advice regarding mediﬁ iaims submitted by clients seeking Ministerial intervention, the

Department referred matter to a Medical Officer of the Commonwealth
(MOC) for an updated opinion.
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On 15 May 2013, the MOC provided the following assessment based on [
medical reports:

In terms of

In relation to treatment available in th
available there.

Family disposition

e'he MOC advised that all health services are

For Official Use Only




Document 5

For Official Use Only

ustralia’s infernational obligations
International Covenant on Civil and Political Rights (ICCPR)

B - < (o bccn assessed by the Department in relation to articles 17 and 23
of the ICCPR, ‘

Article 17 of the ICCPR states that 'no one shall be subjected to arbitrary or unlawful
interference with his privacy, family, home or correspondence’. Artidle 23 of the ICCPR
notes that ‘the famlly Is the natural and fundamental group unit of society and is entitled
to protection by society and the State’.

Australia takes its international obligations seriously. However Articles 17 and 23 of the
ICCPR do not provide a person with absolute rights to enter or remain in a counfry of
which they are not a national.

Interference with family unity Is permissible where it is not arbitrary and where It Is lawful
at domestic law. In this context, “arbitrary” means that any interference with family must
have a legitimate purpose within the framework of the ICCPR in its entirety (which
includes reasons of public order, national security, public health or morals or the rights
and freedoms of others). Such an Interference must be predictable In the sense of the rule
of law (it must not be capricious) and it must be reasonable (or proportional) in relation to
the purpose to be achieved. .

States Patties to the ICCPR may lawfully require non-citizens within thelr territory to leave,
The appropriateness of measures to maintain family unity can be balanced against other
rights and interests, including the integrity of the migration program and the protection of
the Australian community. '

-rrived in Australia an Electronic Travel Authority in 2007, knowing that she
did not have permission to remain permanently. The Department considers that
ecision to visit Australla and her current clrcumstances are not outside of
her control. As such, a requirement for her to depart is a lawful and predictable outcome
and not an arbitrary interference with the family.

The Convention on the R/'gﬁtr; of the Child (the CROC)

Australia also has obligations under the CROC to not arbitrarily Interfere with the family
and to treat the best Interests of the child as a primary consideration. In the following,
the Department draws these abligations to your attention and assesses the effect your
decision to intervene or not to Intervene may have on the family as a whole, when
deciding whether the circumstarices of this case involve unique or exceptional
circumstances and whether to exercise your public interest powers.
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While no evidence is provided tha departure from Australia would raise
concerns In relation to Australia’s obligations under the CROC, the Department

acknowledges that -grandparents and great-grandchildren often share a special
bond and that departure from Australla may cause the family some
hardship. However this situation (s not unique and is one faced by many families who

have extended family members, including great-grandparents, who live overseas.

There is no indication that |l oreat-grandchildren would receive inadequate
care or would suffer irreparable harm or ongoing hardship as a result of her departure

from Auwme, there is no evidence that the children will be denled the right

to know or that the family would be unable to visit her in the 1
maintain contact through other means such as the telephone or other elé®ronic
means,

Letters of Sy integration

Hsubmits a letter of support dated 20 September 2012, from Mr Ed Husic MP,
e

mber for Chifley. Mr Husic requests consideration of Hcircumstances given

her ‘age and inability to return to the copy of the letter is attached at
Altachment E. -

as also written that has been a
member for several years. This is a non-denominational group which meets for social
activities,

A petition with 93 signatories has been provided, addressed to the Honourable Speaker
and Members of the House of Representatives Assemblies in Parllament. The petition asks
for SN ‘o be atlowed to stay in Australia ‘on the grounds of “compassion” as she
has no other home and would not be a financial burden to the country.’ ‘

Financial support

Her daughter

has provided evidence that she paid for
in 2009,
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Visa options

Temporary visa option

If you begin to consider under section 351, the most appropriate visa to grant is a Visitor
(Subclass 600) visa valid for six months, This would give lawful status in

Australta and allow her to apply for a Parent visa on her own merits with her daughter as
sponsor.

r of a Visitor (Subclass 600) visa granted through Ministerial intervention,
ould receive concessions In relation to the age requirement, the health
requirement and balance of family criteria.

Grant of a Visitor (Subclass 600) visa may be seen as a more appropriate option as the
direct grant of the permanent visa may be seen as advantaging her over those who apply
through the normal channels.

Should you decide to intervene and grant a Subclass 600 v!sa,-/vould be
eligible to apply for the following permanent visa Subclasses:

.« Parent (Subclass 804) visa — this Is a capped and queued Subclass. The current
average processing time is approximately 15 years.

+ Contributory Aged Parent (Subclass 864) visa - this visa attracts a Visa Application
Charge (VAC) of $2960 and a second VAC of $40 015. The current average processing
time for this visa is approximately one year.

I_appiied for either of the above visa Subclasses in Australia, she would be
granted an associated Bridging A visa, however she would not be eligible for Medicare, If

the permanent visa was granted, she would not be eligible for Centrelink benefits for 10
years.

Permanent visa option

However, if you wish to grant a permanent visa in this case, the Department has also
provided you with an option to grant a Former Resident (Subclass 151) visa.

This is a permanent visa generally Intended for persons who were previously permanent
residents of Australia but who subsequently lost their permanent resldence as they had
not maintained thelr permanent resident status.

This visa Subclass is typically also used where a Minister wishes to consider the grant of
permanent residence through the exercise of the relevant public interest powers and there
is a specific allocation of Subclass 151 places in the annual migration planning to this end.

This would enab!_o live in Australia permanently with immediate access to
Medicare. The full range of welfare support would not be available to her for two years

after the grant of permanent residence. Holders of this visa are able to sponsor family
members.
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Health and character checks

MOC opinion

I - >rovided a clear Australian Federal Police check dated December 2007,
together with clear offshore penal clearances for thedted January 2008
and April 2007 respectively.
Departmental records Indicate that | llvas aiso signed an Austratian Values

Statement (AVS) Indicating that she will respect the Australian way of life and abide by
Australian laws on 17 December 2007.

Departmental policy indicates that in cases where dlients are fra il, elderly or incapacitated

it may be approptiate to apply discretion in requesting these checks again as the provision
of relevant checks would have little significance.

6] e visa options

oes not meet the Balance of Family Test. She could not, therefore, meet the
requirements for an offshore Parent visa.

Removal/departure arrangements
-has a travel document valid until 3 October 2013,

On 10 September 2012 she was counselied by a departmental officer regarding her
departure responsibilities if her request is not successful. Should you decide not to
intervene her detalls will be referred to Compltance for further action, Compliance will

engage with her to facilitate voluntary departure including referral to assisted voluntary
return setvices as appropriate.

If she refuses to cooperate Compliance will seek to detain and remove her in accordance
with detention policy ensuring the period of detention is as short as possible.
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Preferred option

The Department considers that intervention under section 351 of the Act, togrant a
Subclass 600 visa as a pathway to permanent residence, may be appropriate in this case.

' mnd has resided in Australla for over five years.
continues to depend in some respects on her ! and
has a c!oi relaﬁ‘ niiii ﬁlii ifr She also has

As the power under section 351 of the Act is discretionary and non-compeflable you are
not obliged to exercise or consider exercising your intervention power.

The reguest for you to exercise your public Interest power under section 351 made
by _s at Attachment D. -

The Department will notify nd her representative of your decision,
Attachments
Attachment A Case details

it en Document for your signature if you decide to exercise your power
under section 351 of the Act and grant a Visitor (Subclass 600) visa

- Attachment C Document for your signature if you declde to exercise your power
under section 351 of the Act and grant a Former Resident
(Subclass 151) visa .
- Attachment D Copy of Ministerial intervention request

Attachment E Copy of letter of support from Mr Ed Husic MP.
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Recommendation

That you choose one of the following options:

(A) Exercise your power under section 351 of the Act Grant Subclass 600 Visitor visa
to grant a Visitor-(Subclass 600) visa with work
rights for six months

If you intervene please sign the Statement to w
Parliament at Attachment B, '

OR
(B) Exercise your power under section 351 of the Act Grant Subclass 151 visa
to grant a Former Resident (Subclass 151) visa '
If yes please sign the Statement to Parliament at
Attachment C
OR
(C) Not exercise your power under section 351 Not intervene |
Authorising Officer
Director
Ministerial Intervention (NSW & VIC)
0;/06/2013
 ph: I

contact Officer: || I =-20c, vsw inisterial itervention, Ph: s
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Minjster

Sjgnatuie, Date

VL3

Minister's Comments
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EXERCISE OF MINISTERIAL DISCRETION
UNDER SECTION 351 OF THE MIGRATION ACT 1958

Y
%
R

= STATEMENT TO PARLIAMENT -

1. Exercising my power under subsection 351(1) of the Migration Act 1958 (The Act), I
have substituted a decision of the Migration Review Tribunal (MRT) to affirm a decision to
refuse the grant of an Aged Dependent Relative (Subclass 838) visa to the subject of that
decision, with-a decision to grant her a Visitor (Subclass 600) visa,

2. The application was refused because the applicant was unable to satisfy the criterfa
for the grant of the visa, ’

i3. ., Having regard to this person’s particular circumstances and personal characteristics,
"1 think it would be ih'the public interest to allow her to remain in Australia.

4. I took the view that in the circumstances of this case It was in the public interest to

- grant a Subclass 600 visa because it is a reflection of Australia as a compassionate and

fumane society to allow the person to remalin temporarlily in Australla,

5 Accordingly, it is appropriate in this case that I exercise my power under section
351(1) of the Act,

<
¥

!
Minister for Immigration and Citizenship
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Ed Husic M

The Hon Peter Dutton MP 5“**’{? Rsn, g%m'?é%%"‘“

_ Minister for Immigration and Border Protection _ ghfog R by by Sen. Adviser
Parliament House RECENVED | reyoA
CANBERRA ACT 2600 BJUL 205

P.e%by Dept
Action Area g5
NS{A} p{&w/q 8 SELtzt%!Tem'tary

Our ref: NS15/2186

Dear Minister,

| am writing on behalf of my constituent,
1 : egarding the miqration status of et mother, |

*Iisited Australla several times since her daughter's arrival. Her last visit
was In November 2007 and following her arrival she lodged an onshore Other Family

(Residence) (Class BU), subclass 838 Aged Dependent Relative visa.

| understand that this visa was refused because the department deemed that she did
not meet the criteria. The case officer believed that she was not dependent on her

daughter because she financially supported herseff with he!
However as advised my office that she is resp

IS0 3QVISSed 1 (0

In the department’s refusal record the case officer accepted that
settled in Australia and that she s physically unable to relocate to
officer was also satisfied that she Is substantially reliant on her dau
emotional and physical support. However, she did not befieve that%s
heavily rellant on her daughter financiatly.

A subsequent application to the MRT was also refused and following an appeal to
the then Minister for immigration a six month fourist visa was granted.

2

Standing up for us

Office: Shop 8, 15 Cleeve Close, Mi Druit 2770 Mail: PO Box 259, ME Druitt NSW 2770
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2

I understand that mubmitted only bart of the parent visa application and
by the time she went to lodge the outstanding requirements her mother’s visa had

expired. '

In June 2015, regulated her status with the Department and was given a
r approximately two weeks. At the conclusion of the BVE

Bridging Visa
&was Instructed fo attend the Department with a valid ticket to depart.

Asla u can appreciate, this greatly upset and distressed both—
and | believe the family and members of the community are genuine
concerned about elibeing if she was forced to return o a country she

hasn't live in for so long.

_1&9 never been a financial bur Lommonwealth and she
continues to finandially support herself andMonﬁnues to provide her
mother with her emotional and physical needs.

{ understand matMas submitted a request for you to exercise your
discretion under Seciion the Migration Act 1958. | also believe that she has
substantiated her ﬁnﬁiﬂi iiii iii iother would have

While | appreciate the volume of requests you receive and the stringent guidelines in
place, | would ask that consideration be given to | Il zce. her ability to
financially support herself and the support network she has here in Australia when
assessing this request.

Thank you for your consideration and | look forward to hearing from you at your
earliest convenience.

Yours sincerely,

The Hon Ed Husic
Federal Member for Chifley

13 JUL 205
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Assistant Minister for Immigration and Border Protection

Reference: MC15-189835

The Hon Ed Husic MP
Member for Chifley

PO Box 259

MT DRUITT NSW 2770

Dear M)M'sic {- /

Ministerial intervention request

Thank you for your rep t 13 J behalf of—
concerning her mother, and her request for Ministerial intervention
under Section 351 of the Migration Act 1958 (the Act).

Section 351 of the Act provides the Minister for Immigration and Border Protection with the power to
substitute & decision of the Migration Review Tribunal with a more favourable decision if the Minister
thinks it is in the public interest to do so. This is a non-compellable power and the Minister is not _
obliged lo consider an intervention request. A large number of requests for Ministcrial intervention
are received and the Department of Immigration and Border Protection has been provided with
guidelines regarding which cases should be referred for Ministerial consideration.

| can confirm that —equest, for Ministerial intervention has been received by the
deparitent. Please be assured that your support For—vill be considered
when a decision is made on this request.

Yours sincerely

/7&//31/6

Parliamen House Canberva ACT 2600 Telephone (023 6277 7610 Fax {02) 6273 7093
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EXERCISE OF MINISTERIAL DISCRETION
UNDER SECTION 195A OF THE MIGRATION ACT 1958

- DECISION INSTRUMENT -

Name:
Date of Birth:
Client id:

1. The above person is in immigration detention under section 189 of the Act and |
have considered her case under section 195A of the Act.

2. I have determined that it is in the public interest to grant her a Visitor
{subclass 600) visa.
3. I therefore exercise my power under subsection 195A of the

Migration Act 1958 to grant Visitor (subclass 600) visa in favour of this person.

THE HON PETER DUTTON MP
Minister for Immigration and Border Protection

24081 L |
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_ EXERCISE OF MINISTERIAL DISCRETION
UNDER SECTION 195A OF THE MIGRATION ACT 1958

- STATEMENT TO PARLIAMENT -

Exercising my powers under section 195A of the Migration Act 1958 ("the Act"), | have
decided to grant a visa under this section.

1. This person is detained under s189 of the Act as an unlawful non-citizen.

2. Having regard to this person’s particular circumstances and personal
characteristics, | have decided to exercise my discretionary powers under
section 195A of the Act as it would be in the public interest to grant this person a
visa.

3. In the circumstances, | have decided that as a discretionary and humanitarian act
to an individual with an ongoing need, it is in the interests of Australia as a
humane and generous society to grant this person a Visitor {subclass 600) visa.

S . (Rototrer

THE HON PETER DUTTON MP
Minister for Immigration and Border Protection

2_\-{_/03 (b
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Sensitive: Personal

’ Submission
%, Australian Government For decision
© Department of Home Affairs PDMS Ref. Number MS18-001705
To Minister for Home Affairs

Minister for Immigration and Border Protection

Subject

Timing Not applicable
Recommendations
That you:

1. intervene under section 195A of the Migration Act 1958 to decline to.
grant- Visitor visa {subclass 600) for a period of 18 intervene
months, with permission to work; .

- if agrée_d, please sign the section 195A decision documents at
Attachment A '

Minister for Home Affairs
Minister for Immigration and Border Protection

Signature /{"‘a" pate/ 2,5 12018
0§ MAY 2018
Minister for Home Affalrs

Sensitive: Personal
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Sensitive: Personal

Minister’s Comments
Rejected | Timely Relevance Length Quality
Yes/No | Yes/No | O Highly relevant O Toolong ~ Poor1....2....3....4......5 Excellent
' O Ssignificantly O Right length Comments:
relevant B3 Too brief

I Not relevant

Key Issues

1. OMQW office requested a submission for you to ¢ nsik v intervening under
sed] he Migration Act 1958 (the Act) to gran Visitor visa (subclass
600} for with associated work rights and muitiple entries permitted.
2. ff!year-oldasf th as granted a Temporary Work
Skilled — Offshore) visa (subclass 457) o s a dependant on
a

lication. avelled to Australia on the Temporary W Saton
Since as remained in Australia with mily.

3. On he Department was notified that as to be removed from
sa as a dependant due t The matter was
1 to the General Cancellations Network the same day for cancellation consideration
isa. has advised that eeds to travel to th the coming

rrie isa may be cancelled whil is offshore, ing._m able
to return and see he; ren or attend work in Aust \

Background

Immigration history
nitially arrived in Australia as the holder of an Electronic Travel Authority (Visitor)

4. m
subclass 976) (ETA) on hen

entered Australia as a
departed

subject to cancellation as the circumstance, which allowed Tor 1

Work visa, no longer exists. The Department commence
process omnder section 116. Ifilitravel
without prior notice at any time. '

~ Sensitive: Pérsbnal

visa may be cancelled
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. Sensitive: Personal
6. An immigration summary is available at Attachment B.
identity |
7.

ntered Australia on her
dentity has been esta
Immigration Status Instructions.

ﬁ-assport and was immigration cleared. In this regard,
blished in accordance with /dentity, Biometrics and

Links in Australia

8. and their] hildren reside in Australia. The

chlidren are inciuded as dependants on

9. In -a joint application { filed with the Federal Circuit Court of
Australia and is due to be heard o anticipate that the filing
will be granted. ’ | :

10. -as provided further information regarding her circumstances in a letter which is at

Options for management

Ministerial intervention under section 1954

11. Your power under section 195A of the Act is sometimes applied to community cases, where
there are compelling circumstances. Your section 195A power is non-compellable which
means you are under no obligation to exercise or to consider exercising your power. You may

consider it in the public interest to grant visa using your power under section
195A of the Act.

12. if you agree to intervene ir;m:ase under section 195A, the Department will place
*nto administrative im ention to enliven your pw section 195A of

e'Act. The Department will fiaise closely with your office and egarding these
arrangements.

Visitor visa (subclass 600)

13. Should you intervene under section 195A of the Act to granma visitor yi ill
be permitted to reside lawfully in the community for 18 months, which will glvi he

time to consult with a registered migration agent and discuss other immigration options.

14. If you intervene to grant visitor visa,-vm not be subject to the condition 8101
(the holder must not engage In work in Australial, '
15. As the holder of a visitor visa,

mll fiot be eligible for subsidised healthcare through .
Medicare and would not be eligible Tor any Centrelink assistance, howeve ay be
entitled to healthcare through reciprocal medical arrangement: '

16. If you agree to intervene under section 195A of the Act to gran Visitor visa

(subclass 600) for a period of 18 months, with assoclated work rights and multiple entries
permitted, please sign the decision documentation at Attachment A.

Sensitive: Personal
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Decline to intervene

17. Should you decline to intervene ianase, she will remain lawful in Australia on
current Temporary Work visa until the resolution of the cancellation process. If isa i

cancelled, ill be required to either lodge a new visa application or return to' ne UK.

< |

18. 1 travels offshore during her cancellation process.isa may be subject to
cancellation without prior notification.

Consultation — internal/external

19. Skilled and Family Visa Program Branch, Office of the Hon Peter Dutton MP, Employer
- Sponsored Network Support Section, Queensland Community Status Resolution.

Consultation — Secretary
20. The Department’s Secretary was not consulted regarding this submission.
Client service implications
21. There are minimal client service implications.
Sensitivities
22, N/A
Financial] systems/ iegislatioh/dérégulation/ media implications
23. There are negligible financial, systems, legislative or media implications for the Department
Attachments

Attachment A  Section 195A decision documents

AttachmentB  Immigration history

Attachment C letter from—

Authorising Officer

Cleared by:

Sally Pfeiffer .
A/g Assistant Secretary
Status Resolution Branch

Date:

Contact Officer Adam Tonkin, A/g Director, Complex Case Resolution Section, Ph—

cc FAS immigration Integrity & Community Protection
' QLD Community Status Resolution
Senior Director, Skilled & Family Visa Program Branch

Sensitive: Personal
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EXERCISE OF MINISTERIAL DISCRETION
UNDER SECTION 195A OF THE MIGRATION ACT 1958

- DECISION INSTRUMENT -

Name:
Date of birth
Client ID:

The above named person is in immigration detention under section 189 of
the Migration Act 1958 (the Act) and | have considered her case under
section 195A of the Act.

| have determined that it is in the public interest to grant the above
named person a Visitor visa (subclass 600) for a period of 18 months.

| therefore exercise my power under section 195A of the Act to granta

Visitor visa (subclass 600) for a period of 18 months in favour of the
above named person.

THE HON PETER DUTTON MP
Minister for Home Affairs

Minister for Immigration and Border Protection

16 [eS/2018
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EXERCISE OF MINISTERIAL DISCRETION
UNDER SECTION 195A OF THE MIGRATION ACT 1958

- STATEMENT TO PARLIAMENT -

Exercising my powers under section 195A of the Migration Act 1958
(the Act), | have decided to grant a visa under this section.

1. This person is detained under section 189 of the Act as an unlawful
non-citizen.

2. Having regard to all the circumstances and personal characteristics,
| have decided to exercise my discretionary powers under section .
195A of the Act as it would be in the public interest to grant this
person a visa.

3. Inthe circumstances, | have decided that as a discretionary and
humanitarian act to an individual with ongoing needs, it is in the
interests of Australia as a humane and generous society to grant
this person a Visitor visa (subclass 600) for a period of 18 months.

e (R

THE HON PETER DUTTON MP
Minister for Home Affairs
Minister for Immigration and Border Protection

/o (X7 2018
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CASE SUMMARY

Name

Date{s} of Birth

Alias’

Gender

ICSE IDs

Date Arrived in Australia
Date Detalned

IMMIGRATION HISTORY:

Date . Event

Arrived in Austratia as the holder of an Electronic Travel Authority (Visitor)
(subclass 976) (ETA}.

Departed Australia. ‘ N
partner’s application.

Arrived In Australia on
Departed Australia.

removed from partner’s visa as a

Referred to Cancellations for consideration.
09/05/2018 | Referred to Complex Case Resolution Section {CCRS} for referral to the Minister
under section 1954 of the Migration Act 1958.
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‘The Hon Peter Dutton MP,

Minister for Immigration and Border Protection
Member for Dickson

PO Box 6022

Parliament House

CANBERRA ACT 2600

Bear Minister,

t have recently been in touch with Bert van Manen, and through him with Alan Tudge, regarding my
immigration situation. At the moment, | am, through no fault of my own and for reasons explained in
the attached documents, facing the prospect of having to leave Australia while

1 would be extremely grateful if you would look over the details below and advise me if you can see
any possible resolution.

Yours faithfully,
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(Response received from Alan Tudge, via Bert van Manen's office, April 16" 2018}

o S

Sent: Monday, 16 April 2018 1:.09 PM

To:
Subject

Good afternoon,

Alan Tudge MP, the Minister for Citizenship and Multicultural Affairs has been in contact with Bert to
pass on the following information and options for|

Skilled visa options v
. qnay be eligi Temporary Skill Shortage (TSS) visa {subclass 482} ~ Short-
term (S) stream, noti : is on the Short-
. term Skilted Occupation List {STSOL).

« To be eligible for the TSS (S} visa, ould need to séek an emplover to spansor.
as an overseas skilled worker on a temporary basis {maximum of two years) and:

have been nominated for a position by an apbroved sponsor and that nomination approved

meet any required skills and qualifications requirements including ccmptet;ng any skills
assessments required

meet other requirements such as genuine temporary entrant {GTE), English language, health and
character

if in Australia, hold a substantive visa, a subclass 010 {Bridging A} visa, a subclass 020 (Bridging
"B} visa or a Subclass 030 (Bridging C) visa

~» Further information on the TSS visa is available on the Department of Home Affairs’ website
at: https://www.homeaffairs.gov.au visa-1/482-

Farnily visa options

o In future,gnay be eligible for a permanent (Contributory) Parent visa if and when
: hildren o permanent visas for Australia themselves. fidren do not have

aduits for that, however all Parent visa options require a child to sponsor the Parent visa
application and provide an Assurance of Support. Alternatively, n be sponsored
by a relative or partner of the child or by a community organisation in some circumstances.

« There are two types of Parent visas, Non-Contributory and Contributory with the visa
application charge for the latter category being considerably higher in return for more places
available and a faster processing time of approximately 38 months as opposed to 30 years.

. Shauﬂpply for a {Contributory) Parent visa, ,vm not be eligible for a Bridging
Visa A in association with the application, as the Parent visas do not qualify for tha ill

need to hold another visa that would allow'o remain lawfully in Australia while JWHiti

the visa decision.
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¢ Further - information on Parent visas Is available on the Department's
at; https://www.homeaffairs.gov.auftrav/visa-
1/143- or https://www.homeaffairs.gov.auftrav/visa-1/103-

Temporary visa options

» Visitor visas are not intended to facilitate work or angoing residence in Australia. ForH
to be granted a Visitor visa to faciﬁtat';ngoing stay,-muld first need to show
intentions in Australia. . :

+ Policy indicates that visitors must genuinely intend only to visit Australia temporarily, not work
unlawfully, not engage in studies for more than 3 months, have means and access to support
themselves and leave before their visa ceases.

s However, should the Visitor visa be granted, conditionr 8101 No Work will be applied which
will preclude -from working. Itis open tc-o apply for a waiver to condition

8101.

«  While there is an ongoing need for -o remain in Australia to be Mth&hﬂdren,
there Is not a clear Visitor visa option that would facilitate an extended ongoing s ith work
rights.

If you have any further questions, please fell free to pass those along to Bert.

Regards,

Electorate Officer
Office of Bert van Manen MP | Federal Member for Forde | Liberal National Party
Beenleigh, QLD
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 Australian Governnient Submission
* Department of Immigration and Border Protection - . For decision
. Ceow = PDMSReg-Number- .

Pk —000%

1o Minister for Immigration

'Received |

03 JUN 0% I ) : _
Case rea_di for a decision under section 195A—
Minister for Immigration }
and Border Protection |
Parpe To obtain your decision in relation to the attached case requesting the exercise of
your public interest power under sections 351 and 195A of the Migration Act 1958
(the Act).
Timing Not Applicable
Recommendation

That you intervene under section 351 and substitute for the / Not intervene

former Migration Review Tribunal decision, a decision to

grant 3 Visitor (subc¢lass 600) visa valid for six months with
work rights

. If you intervene, please sign the Statement to Parliament at
Attachment B.

AND

That you intervene under section 195A and grant a Visitor
(subclass 600) visa valid for six months with work rights g\@ Not Agree

| If agreed, please sign the decision instrument and
statement for tabling in the Parliament at Attachment C.

For Official Use Only
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e

THE HON PETER DUTTON MP .
Minister for Immigration and Border Protection.. .. . . .o

__Signatur/""""" @‘m—-—" Date:/7./28./2016

Minister’s Comments

2.

5.

- On 18 May 2016, you began consideration of the case of
Mndm section 351, and nder section 195A,
] Ng & Geciston to begin considering grant of a Visitor (subclass 600} visa.

Section 351 enables you to substitute a more favourable decision for a decision of the
former Migration Review Tribunal if you consider it to be in the public interest. When
substituting a more favourable decision, you are not bound by certain provisions of the Act
and may decide to exercise the public interest power and grant a visa other than that for
which the clients originally applied. :

Your section 195A power is non-compellable and allows you to grant avisato a person in
immigration detention, if you think it is in the public interest to do so. Your power under
section 195A is sometimes applied to community cases where there are compassionate or
compelling circumstances identified and no other resolution option is available.

This process reqtires that any visas held by the client be cancelled and they be
administratively detained by the department under section 189 of the Act, in order to
enliven your intervention power under section 195A.

If you are inclined to intervene under section 1954, the department would administratively
detain [ =vorarily in order to enliven your section 195A detention power.
The department would lialse closely with your office an“d_f'amﬂv regarding these
arrangements. Documents for your signature indicating your decision under section 195A

are at Attachment C.

For Official Use Only
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6.  Acopy of the earlier submission under sections 351 and 195A and &owmenta‘tion for your
signature indicating your decision are attached. :

7.  Thedepartment will notify ndhér.representative ofyodr decision.. . ...
Attachments

- Attachment A Copy of the earlier submission relating to -

_Attachments A3-A5  Copy of attachments to the earlier submission relating to —

Attachment B Document for your signature should you decide to exercise your power
‘ _ under section 351 in the case of
Attachment C " Documents for your signature should you decide to exercise your power

under section 1954 in the case of

Authorlsing Officer

l !lrector

Ministerial Intervention (National)
Caseload Assurance Branch

27/05/2016

Len: I

Cantact Officer: -Acttng Assistant Director, NSW Ministerial Intérvention, Ph:—

For Official Use Only
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EXERCISE OF MINISTERIAL DISCRETION
UNDER SECTION 351 OF THE MIGRATION ACT 1958 =

- STATEMENT TO PARLIAMENT -

1. Exercising my power under subsection 351(1) of the Migration Act 1958 (The Act), | have
substituted a decision of the former Migration Review Tribunal to affirm a decision to refuse the
grant of visas to the subjects of that decision, with a decision to grant them a Visitor (subclass 600}
visa.

2. The application was refused because the applicants were unable to satisfy the criteria for
the grant of the visa. '

3. Having regard to these persons’ particular circumstances and personal characteristics, |
think it would be in the public interest to allow them to remain in Australia.

4, I took the view that in the circumstances of this case it was in the public interest to grant a
Visitor (subclass 600} visa because it is a reflection of Australia as a compassionate and humane
society to allow the persons to remain temporarily in Australia.

5. Accordingly, it is appmpﬁate in this case that | exercise my power under section 351(1) of
the Act.

THE HON PETER DUTTON MP ‘
Minister for tmmigration and Border Protection

17/06 /6
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EXERCISE OF MINISTERIALDISCRETION .
UNDER SECTION 195A OF THE MIGRATION ACT 1558

i : - STATEMENT TO PARLIAMENT -

Exercising my powers under section 195A of the Migration Act 1958 ("the Act"), | have
decided to grant a visa under this section.

1. This person is detained under s189 of the Act as an unlawful non-citizen.

- 2. Having regard to this person’s particular circumstances and personal
characteristics, | have decided to exercise my discretionary powers under
section 195A of the Act as it would be in the public interest to grant this person a
visa.

3. In the circumstances, | have decided that as a discretionary and humanitarian act
to an individual with an ongoing need, it is in the interests of Australia as a
humane and generous society to grant this person a Visitor (subclass 600) visa.

/«W%

THE HON PETER DUTTON MP
Minister for Imynigration and Border Protection

/7/e€/74



Document 7

EXERCISE OF MINISTERIAL DISCRETION
UNDER SECTION 195A OF THE MIGRATION ACT 1958

- DECISION INSTRUMENT -

Name:
~ Date of Birth:
Client td:

1 The above person is in immigration detention under section 189 of the Act and [
have considered her case under section 195A of the Act.

2 - I have determined that it is in the public interest to grant her a Visitor
{subclass 600} visa.

3, | therefore exercise my power under subsection 195A of the
Migration Act 1958 to grant Visitor (subclass 600) visa in favour of this person.

THE HON PETER DUTTON MP
Minister for immigration and Border Protection

L7106 /it
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Departmeént of immigration snd Border Protection

* Submission

A" For decision
eg. Number____ .

MS1b - 001764

To Minister for Immigration and Border Protection

Subject Possible Ministerial Intervention - Section 351

-Purpose To seek your decision on whether you wish to consider the exercise of your public
interest power under section 351 of the Mtgmttoir Ac‘t 1958 (the Acc) i the‘casar*

vbu ,; s
- I RSV
1
Timtng' No dead(ine ...... ) | . ; 2 w ZHJE___ 1
. . f
Recommendation | Now s STE A NrzRTe o |

That you choose ane of the following aptions

A. mdicaté whether you are inclined to consider under ' Not consider
section 351 of the Act to grant a Visitor (Subclass 600} grantat subclass 600 visa

visa valid for six months with work rights

If you are Inclined to consider, the department will
refer a further submission for your decision.

OR

B. Beginh considering the exercise of your power under . Begin considering
‘section 351 of the Act to grant a Former Resident
{Subclass 151) visa subject to health and character

* checks and the provision of a signed Australian Values
Statement.

OR

C.  Not exercise your power under section 351 Not intervene

Receiveq
17 MAY ap05

Mfmster for b’nmm

For Official Use Only -
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Recommendation

That ydu choose one of the following options o

pac——

A. Indicate whether you are indlined to consider
intervening under section 195A of the Act to grant a
Visitor (Subclass 600) visa for six month:s.

If you are inclined to consider the department will refer
a further submiission for your decision.

OR

B. Indicate whether you are inclined to consider
intervening under section 195A of the Act to grant a
Former Resident (Subclass 151) visa subject to
completion of health checks.

If you are inclined to consider, the department will
refer a further submission for your decision.

OR

C. Not exercise your power under section 195A

" ( Consider/Mot consider grant
of Subclass 600 visa

-Consider/Not consider grant of
Subclass 151 visa

Not intervene

THE HON PETER DUTTON MP
Minister for Immigration and Border Protection

Signatura/{-"&"’ 5 o

s 006400

Date:.iZ/.?f/ 'G

of sessar

For Offical Use Only
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Minister’s Comments

The case was presented to you on a schedule and on 2 March 2016 you requested a submission. A
copy of signed Schedule N2015/228 is at Attachment D.

Key issues

as refused a Skilled Independent (Subclass 885) visa for the skiued occupation of
n 1 November 2013 as she did not provide evidence of meeting NN

ave a satisfactory hat was conducted in the two-year period prior
to the lodgement of her Subclass 885 visa application on 29 June 2012,

The Tribunal considered information in respect to the alleged fraudulent behaviour of
ormer agent ut concluded that the primary issue was whether

5. Departmental records indicate that in August 2014, the matter in relation to potential
migration fraud was referred to the Office of the Migration Agents Registration Authority

(OMARA) for investigation. Following its i nvestigation into two seiarate‘.comilaints made
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on was appropriate given the serlous impact that [
. conduct had on -dients.and-ccnsider:ed.thatipattem..oﬁconductdemonstrat -alack of
integrity and consumer protection. :

8. Inherrequest, reiterates that her family’s future in Australia should not be
jeopardised due to the negligent and falsified actions of a single individual, her former
migration agent. She contends that had her Subclass 885 visa application been lodged in a
timely manner by her migration agent, she may have met the relevant visa requirements.

9. InAustralia, nd obtained a
positive skills” assessment as a om Trades Recognition Australia (TRA) in 2009,

s on the Consolidated Sponsored Occupation List (CSOL)

10. However, the TRA assessment has now expired. Further, JJIIIIs currently not working in
her nominated occupation and has been caring for her three young children on a full-time
basis since July 2012. '

11. ated 10 May 2014
reports an ohe therefore appears to meet the
requirement for a Temporary Work (Skilled) (Subctass 457) visa. However, there is no

evidence that [Jres an employer wha is willing te sponsor her on a Subclass 457 visa.

12, as awarded

September 2015. He is currently employe A )
&work experience in this field. The occupation of s listed on the Skilled

ation List (SOL} and the CSOL and his employer, s an approved
standard business sponsor for the purpose of a Subclass 457 visa, valid until 2017,

13, ualifications and experience appear to satisfy the skills requirements for the

occupation of however, he has not provided evidence of an IELTS test which

demonstrates that he meets the current English [a nguage requirement for a Subclass 457 visa.

14, The is not the subject of a Tribunal decision and therefore
she cannot be considered under your section 351 powers. Her case is being presented to you
for consideration under section 195A in order to resolve her immigration status together with
her parents. '

15. A copy of the request for Ministerial Intervention initiated by her authorised representative
row former, R -  :::chmer .

Background

Immigration history
16. A detailed immigration history is at Attachment A.

. For Official Use Only
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He has been employed as
with since 2011. His recruitment
consultant and manager have written in support of his skills and work ethic.

18. In a letter dated 4 March 2016

states that Jlihas been “outstanding whilst performing his duties..he Is positive, trusting
and hardworking values have helped him integrate seamlessly into his local community and
gain the trust and respect of his colleagues.”

. Although -upports his request to remain in Australia, there is no indication of
“willingness to formally sponsor him for a skilled visa even though the company is an approved
standard business sponsor for the purpose of a Subclass 457 visa untif 9 September 2017,

Integration . ‘

ave resided in Australia for over eight years.

21. The family have provided letters from friends and fellow church members who attest to their
good character, generosity, strong friendships and commitment to work and studies. In

addition to employment references, 15 letters of support have also been received from the
community. - _

Family disposition

22, o last arrived in
Australia on 14 January 2015 on a Vocational Education and Training Sector (Subclass 572}

visa. On 5 April 2016 he lodged an application for a further Subclass 572 visa to undertake a

and was granted an associated Bridging A (Subclass 010)
visa. His application is currently ongaing.

23. The couple have not declared any other family members in Australia. |
24. The couple’s extended family (parents and siblings) reside in_
Australia’s international obligations

25, A detailed discussion of Australia’s interpretation of its international obfigations towards the
family and children as provided for in the International Covenant on Civil and Potitical Rights
{ICCPR} and the Convention on the Rights of the Child (CROC) is at Attachment C.

International Covenant on Civil and Political Rights (ICCPR)

26. Australia has obligations under the ICCPR to not arbitrarily interfere with the family. Australia
takes its international obligations seriously, however, the ICCPR does not provide a person
with absolute rights to enter or remain in a country of which they are not a national. States
Parties to the ICCPR may lawfully require non-citizens within their territory to leave.
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do not have permission to remain permanently in Australia and have
béen unsuceessful in obtaining a visa.

27.

28. They are nationals of]

In cases where all
concerned parties are neither Australian citizens nor permanent residents of Australia, they
are able to depart Australia as a family unit thereby preserving their family unity.

29. There is no evidence to indicate any potential breach of the ICCPR provisions with respect to
family unity in this case, should you decline to intervene.

Convention on the Rights of the Child (CROC)

30. In relation to Australia’s obligations under the CROC, you may wish to consider the following:

31,

32. Departmental information indicates that the children will have access to health care and

education in _although it may not be of the same standard as In Australia but

meets the standard of access to basic services that would not place Australia in breach of its
ohligations under the CROC. The department notes that ﬁs a party to the CROC.

33, Interms of ydu} decision, balancing the issues presented in this case, consideration of the
best interests of a child does not automatically lead to a decision to allow the children’s
parents to remain in Australia.

Visa options
34, You may wish fo indicate if you would like to begin considering or grant any of the following:

¢ Temporary - Visitor (Subclass 600) visa for six months with work rights to apply for a skilled
visa (if elther has formal sponsorship and can meet IELTS and formal skills criteria);
however, there is no guarantee that either would progress on their own merits

¢ Permanent - Former Resident (Subclass 151) visa.
35. A detailed explanation of the relevant characteristics of these visas is at Attachment B.
- Ministerial intervention under section 195A

36. Section 195A of the Act allows you fo grant a visa to a person in immigration detentlon, if you
think it is in the public interest to do so. Your section 195A power is non-compellable,
meaning that you are under no abligation to exercise or consider exercising your power.

37. Your power under section 195A of the Act is sometimes applied to community cases, where
there are compassionate or compelling circumstances identified and no other resolution
option available. This process requires that any visas held by the client be cancelled and they
be detained by the department under section 189 of the Act, in order to enliven your
intervention power under section 195A.
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38. Her case is beling presented to you for consideration under section 195A in order to resolve
her immigration status together with her parents.

Offshore visa options

39. ltis open for —o apply offshore for a Temporary Work (Skilled)
{Subclass 457) visa or an Employer Nomination Scheme (Subclass 186) visa should there be a
willing sponsor, subject to satisfying the legislative criteria. They could also register with
SkillSelect. ' '

40. However, if they apply for a temporary visa, they may be subject to a three year exclusion
period if they are the holders of Bridging General (Subclass 050) visas on departure. This
could be waived if the delegate is satisfied that compelling circumstances affecting the
interests of Australia or compassionate or compelling circumstances affecting the interests of
an Australian citizen, an Australian permanent resident or an eligible New Zealand citizen

~ justify granting the visa within three years after the departure.

Removal/departure arrangements

valid until 2 April 2018,
valld until 5 September 2016 and 4 June 2918
alid until 19 June 2019,

41.

respectively.

42. If thelr request is unsuccessful, Status Resolution officers witl engagé with them to facilitate
voluntary departure, including referral to assisted voluntary return services as appropriate. If -
they refuse to cooperate we will seek to remove them in accordance with detention policy
ensuring the period of detention is as short as possible.

43. If they refuse to cooperate, we will seek to remove them in accordance with detention policy
noting that children, and where possible their families, will not be detained in an Immigration
Detention Centre.

Attachments

Attachment A  Case details

AttachmentB  Details of relevant visas subclasses

AttachmentC  Australia’s international obligations — International Covenant on Civil and
Political Rights and Convention on the Rights of the Child

AttachmentD  Copy of signed NSW Schedule N2015/228

AttachmentE  Copy of Ministerial Intervention re:juest.
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Authorising Officer

Director
Ministerial Intervention (National}
Caseload Assurance Branch

; 12/05/2016
| ph:

Contact Officer: Assistant Director, NSW Ministerial Intervention, Ph: -
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' Attachment A
CASE DETAILS
Name ‘
Country of Citizenship
Name
Name
Name
Name
Length of time in Over eight years: i} rst arrived in Australia on 21/01/1996 on a
Australia Tourist (Subclass 676} visa, rst arrived on 25/04/2004 on a
Working holiday (Subclass 417) visa.
Between 1996 and 2006 i Australia six times on Visitor
and Working holiday visas while as in Australia three times
between 2004 and 2006)
Mcm 14/09/2011 on Subclass 976 visa and made
two trips. was born in Australia and has travelled
o overseas once.
Currently lawful Yes . .
Support for request 17 Letters of support from community members, friends and
A employers . .

RELEVANT IMMIGRATION HISTORY

02/11/2011 | Granted Subclass 485 visa valid until 02/05/2013; nominated occupation of

29/06/2012 | Applied for a Skilled - Independent (Subclass 835) visa

11/02/2013

01/11/2013 | Subclass 885 visa refused

26/04/2014

19/05/2014 | Former Migration Review Tribunal (MRT} affirmed department’s decision
10/06/2014 | Section 351 request made

25/01/2016 | Request referred on a schedule to the Minister

02/03/2016 | Minister requested a submission

For Official Use Only
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Attachment B
Temporary visa options '

Visitor (Subclass 600) visa {to apply for Skilled visa)

The grant of a Subclass 600 visa would lift the section 48 bar imposed after the last visa refusal.

The visa holder can then apply for any of the skilled visas listed below provided they meet the
refevant requirements. ‘

¢ Temporary Work (Skilled) {Subclass 457} visa

¢ Employer Nomination Scheme (ENS) (Subclass 186) visa

Compared to granting the permanent visa, this visa would ensure further checks would be

undertaken at the time of lodging the subsequent application and determine whether the client
meets all the requirements relating to the visa class.

Permanent visa gptions

Former Resldent (Subclass 151} visa

This Is a permanent visa generally intended for persons who were previously permanent residents
of Australia but who subsequently lost their permanent residence as they had not maintained-
their permanent resident status. This type of visa is typically also used where a Minister wishes to
consider the grant of permanent residence through the exercise of the relevant public interest

powers and there is a specific allocation of Subclass 151 places in the annual migration planning to
this end.

The features of this visa are:

e Enable the clients to live in Australia permanently with immediate access to Medicare.

¢ The full range of welfare support would not be available to the client/s for two years after
the grant of permanent residence.

¢ Holders of this visa are able to sponsor family members.
You may wish to delay making a decision until the client provides health and character checks and

a signed Australian Values Statement stating that they will respect the Australian way of life and
abide by Australian faws.

. : 10
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Attachment C

Australia’s Obligations - Family Unit and Best Interests of the Child

Family unity éonside@;ions under the International Covenant on Civil and Political Rights (the
ICCPR) :

Article 17 of the ICCPR states that "no one shall be subjected to arbitrary or unlawful
interference with his privacy, family, home or correspondence”.

Article 23 of the ICCPR provides that “the family is the natural and fundamental group unit of
society and is entitled to protection by society and the State’.

Ins this context, to not be “arbitrary”, any interference with a family must have a legitimate
purpose within the framework of the ICCPR in its entirety. This includes reasons of public order,
national security, public health or morals or the rights and freedoms of others. Such interference
‘must be predictable in the sense of the rule of law {it must not be capricious) and it must be
reasonable or proportional in relation to the purpose to be achieved.

The Austrélian Government position is that Articles 17 and 23 of the ICCPR do not provide a
person with absolute rights to enter or remain in a country of which they are not a national.

As family unity is not an absolute right under the ICCPR, interference with family unity is
permissible where it is not arbitrary and where it is lawful at domestic law. Although the United
Nations Human Rights Committee has previously found that Australia violated Articles 17 and 23
in a case with facts similar to those of the current cohort, the Government has maintained that the
appropriateness of measures to maintain family unity can be balanced against other rights and

interests, including the integrity of the migration program and the protection of the Australian
community.

In cases where all concerned parties are neither Australian citizens nor permanent residents of
Australia, they are able to depart Australia as a family unit thereby preserving their family unity.

Family unity and best interests of the child considerations under the Convention on the Rights
of the Child (the CROC} . : _

Article 3(1) of the CROC requires that in all actions concerning children, the best interests of the
child shall be a primary consideration.

Article 7 of the CROC states that a child “shall be registered im mediately after birth and shall have

the right from birth to a name, the right to acquire a nationality and as far as possible, the right to
know and be cared for by his or her parents”.

Article 9(1} of the CROC states that a child “shall not be separated from his or her parents against
their will, except when competent authorities subject to judicial review determine, In accordance
‘with applicable law and procedures, that such separation is necessary for the best interests of the
. child”, Article 9(4) of the CROC specifically recognises that a child can become separated from a
parent through actions such as detention or deportation, and obliges States to provide
~ information about the whereabouts of any absent family member where possible. Article 9(3)
cbliges States Parties to facilitate contact between separated family members,

11
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Article 16 of the CROC states that “no child shall be subjected to arbitrary or unlawful interference -

with his or her privacy, family, or correspondence, nor to unlawful attacks on his or her honour or
~ reputation”.

Articte 27 of the CROC states that “States Parties recognise the right of every child to a standard of
living adequate for the child’s physical, mental, spiritual, moral and social development”.

The best interests of the child (as outlined in the above provisions] need only be g, rather than the,
primary consideration and may be balanced by countervailing considerations. The Australian
Government’s view is that the maintenance of the integrity of Australia’s migration system, which
reflects Australia’s sovereign right to enforce its migration [aws against unlawful non-citizens, may
be such a countervailing consideration. Consideration of the best interests of a child does not
automatically lead to a decision to allow the child’s famity to remain in Australia.

Your decision not to intervene does not necessarily adversely affect a child’s nationality or »

- relationship with their parents (Article 7 of the CROC). The child is not an Australian citizen and is
a citizen of the same country as its parents and would be able to continue living with the parents
as a family unit as the family as a whole is able to depart together. Therefore, your decision not
to intervene does not mean that the child will be denied the right to know and be cared for by
their parents, nor that they will be separated from their parents.

Article 9(1) of the CROC does not prohibit a State Party from separating a child from his or her
parent where the parent is removed. Article 9(4) contemplates that separation may result from
the action of a State Party by way of deportation, and. obliges State Parties to provide information
on the whereabouts of absent family members in this situation. There is no suggestion that
Australia would not abide by this obligation as in this case the child is not an Australian citizen and
is able to return to their native country along with the parents.

Article 16 of the CROC is the equivalent of Article 17 of the ICCPR.

Any potential breach by the family’s home country of the child’s human rights under Article 27
does not place an obligation on Australia to stop the child from travelling there if the parents
decide that the child should accompany them. Australia’s non-refoulement obligations are not
engaged by voluntary departures and they are not engaged by potential violations of the rights in
Article 27 of the CROC or rights relating to entitlements to heaith and education. Nevertheless,
the Department provides information to you about the human rights situation in the family’s
home country as part of the best interests assessment to allow you to consider all the relevant
circumstances of the case.

12
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B : Schedule
e e | C 7T 7 Fordecision
5 _ . . PDMS Reg. Number
%" Department of Immigration and Border Protection

HS 16~ 000336

To | Minister for Immigration and Border Protection

Subject Consideration under section 351 of the
" Migration Act 1958 ~ NSW Schedule N2015/228

Purpose To obtain your decision In relation to the attached schedule cases requésting the
exercise of your public Interest power under section 351 of the Migration Act 1958

Urgency N/A

Name Permission Please tick if
Request submission
Identification required

v/

I have read the attached Schedule N2015/228 dated 22 January 2016 which has been provided to
me by the Department of Immigration and Border Protection concerning the request by the
persons named above for the exercise of my power under section 351 of the Migration Act 1958.
Unless otherwise Indicated above, | do not propose to consider the exercise of that power.

I do not wisk further requests for the exercise of my public interest power in these cases brought
to my attention, unless such further requests raise new substantive issues which, In the opinion of
the assessing officer, when considered In combination with the information known previously, ,
brings the case within my Guidelines for the identification of cases where | may consider It to be in
the public Interest to intervene to substitute a more favourable decision.

ym (Ltta— Received
Minister for immigration and Border Protection - ' o .

.v _ . Minister for immigration
OZ /1 83/ 3015 and Border Protection
Section 351 Schedule N2015/228 s o
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Minister’s Comments ~ N2015/228

Attached is NSW Schedule N2015/228 summarising requests made for the exercise of your public
interest power under section 351 of the Act. This provision enables you to substitute a more
favourable decision for a decision of the former Migration Review Tribunal and/or Administrative
Appeals Tribunal (Migration Division) If you consider it to be in the public interest.

The deparﬁnent considers that the circumstances of the cases on this schedule are neither unique
nor exceptional.

Clients on this schedule who remain engaged with the department have been counselied

regarding their departure responsibilities if their request is not successful, Should you decide not
to intervene in a case, the department will engage with the clients to facilitate voluntary
departure including referral to assisted voluntary return services as appropriate. Clients who are
not engaged with the department are referred to Compliance for location action and appropriate
progression of their immigration matters,

Where clients refuse to cooperate with a departure requirement, the department may seek to
detain and remove the clients in accordance with detention policy ensuring the period of
detention is as short as possible. If you decide to decline to consider the exercise of your public
interest power, a decislon document Is attached for your signature,

Section 351 is a personal power and it Is open to you to request the department to prepare a

submission for your consideration. The department wiil notify the individuals and their
representative of the outcome of your decision. .

Attachments
Attachment A NSW Schedule N2015/228
Atta tB  Letter of support from Mr David Coleman MP, Member for Banks for

Section 351 Schedule N2015/228 R - 2
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Recommendation

That you Indicate whether you wish to decline to consider the exercise of your public interest
power It these cases,

Authorising Officer

Section 351 Schedule N2015/228 - 3
For Official Use Only
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Name

Country of Citizenship

Name

Name

Name

Date of Migration Review

Tribunal Decision . - ————

Length of time In Australia ?;mved on'22/05/2008 on a Vocational
Education and Tralning Sector (Subclass 572} visa and have made

four and seven trips respectively.

(Between 1996 and 2006 isited Australia six times on

Visitor and Working holiday visas while [JJJJives in Austratia

three times between 2004 and 2006). '

rrived on 14/09/2011 on Subclass 976 visa and

made two trips.
nd has travelled overseas
: ongce.
Australian family members | Nil
Lawful , Yes ,
Support for request 15 Letters of support from community members and friends

KEY IMMIGRATION HISTORY-
02/11/2011 Granted Subclass 485 visa valid until 02/05/2013, nominated occupation of

29/06/2012 | Applied for skilled independent Subcléss 885) visa
11/02/2013
01/11/2013 | skilled Independent visa refused
26/04/2014
19/05/2014 | Former Migration Review Tribunal (The Tribunal) affirmed refusal decision
10/06/2014 | Section 351 request made

KEY ISSUES

refused a Skilled- independent {Subclass 885) visa, for the skilled occupation of a

. | rovided the Tribunal with
undertaken on 8

sidered information in respect to the afleged fraudulent behaviour
rmer agent, however, conduded that the primary issue was whether

Section 351 Schedule ﬂ2015[228 15
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ewly appointed representative requested the Tribunal refer her case to the
Minister on the grounds that she did not meet the visa requirements due to the negligence
and fraudulent actions of her previous representative. The-Tribunal decided-not to refer the
matter. .

. -as not worked in her nominated occupation since June 2012.
o Their I i< ot included in this request as she is not the

subject of a Tribunal decision and therefore your powers under Section 351 of the Act are not
available to her.

REQUEST SUMMARY

o [t 1 rouzgh her representative, submits that she has been a victin of migration fraud by
her former agentmwm her Skilled Independent visa application
been lodged correctly she would have met the visa requirements as her [N 2~
in May 2010 nder the relevant regulations,

Her former agent gave her

(This information hés been referred to the Office of the Migration Agents ﬁegistration
Authority (OMARA) for investigation; the matter is ongoing.} .

» Her family’s future in Australia should not be jeopardised due to the—

Jlof a single individual, her former migration agent.

. —héve resided In Australia for a cumulative period of
almost eight years. They have provided letters from friends, fellow church members and work
- attesting to the family’s good character, generosity, strong friendships and commitment to

work or studies.
OTHER INFORMATION

Empl nt, ski d qualification

. completed a nd worked as a
stu Australia in May 2008.

¢ In Australia she completed s ind worked as a
rom February 2009 to June 2012, In November 2009 she obtained a
positive skills’ assessment as rom Trades Recognition Australia,

¢ She is not working currently and has been caring for her three young children on a full time
basis since fuly 2012, - ’

 Section 351 Schedule N2015/228 | 16
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. _has been employed with| in Australia:since 2011-and-works on
site as His recrultment consultant and manager have written in

support of his skills and work ethic.

¢ Hehasworkedasa

Allegation of fraudulent migration agent

o [ rough her representative, submits that she has been a victim of migration
fraud. She claims to have instructed her previous representative to lodge her Subclass 885 visa
application prior to 8 May 2010 and had he followed her instruction she would have met the

reuiremento |

on the same date. .

¢ Correspondence between -representative and the department indicate that the
matter in relation to potential migration fraud was referred to OMARA for further
investigation in August 2014 {Currently ongoing). The department is unaware of any formal
complaint lodged by-_with regard to the suspected fraud. '

Family di ition

+ | .-ty i Austrla o 2

- Student visa valid until 20 April 2016.

Australia’s international obligations
The Convention on the Rights of the Child (CROC)

¢ The circumstances of this case may engage Australia’s obligations under CROC. Article 3 of the
CROC requires that in all government and administrative actions concerning children, the best
interests of the child shall be a primary consideration. Australia’s obligations under the CROC
extend to children under the age of 18 years while they reside in Australia.

They would have access to a good standard of healthcare and education ir-The
department notes th a't.s also a party to the CROC. :

Section 351 Schedule N2015/228 __ 17
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ore visa options

s The occupation of is onthe Consclidated Sponsored Occupations List
(CSOL). A person must nominate an occupation on the CSOL if nominated by a State or
Territory Gevernment, if applying for a direct entry stream Employer Nomination Scheme visa
or a Temporary Work (Skifled) visa (Subclass 457). In all cases, an approved sponsoring
employer is a requirement. As this occupation is not on the Skilled Occupations List {soL),
sponsorship by an approved employer Is the anly option for a skilled visa.

+ Thececupaions o I -~
currently listed on b, e and the All persons interested in points based skilled

migration need to submit an Expression of Interest (EOI) on SkillSelect and receive an invitation
In order to lodge a visa application. A person may also be sponsored by an approved employer
for a skilled visa. ~

* The department notes that both —lo not have a current positive skills

assessment for their respective occupations.

REMOVAL/DEPARTURE

. -nd her family have travel documents valld until at least September 2016,

Section 351 Schedule N2015/228 18
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- § Australian Government Su bmiss ion

: Rt « Department of Immigration and Border Protection For decision
PDMS Ref. Number M516-002714

To Minister for Immigration and Border Protection

Subject 2™ stage submission - 'Possible Ministerial intervention u eReCeiVEd

section 195A of the Migration Act 1958 in the case of 15 AUG 20

Minister tor Immigration
and Border Protection

Timing As arranged with the Departmental Liaison Officer
Recommendation
That you:

1. intervene under section 195A of the Migration Act 1958 to grant ecline to
a Visitor visa (subclass 600) to NI for a period of intervene
six months, to enable her to lodge a valid application for a
Carer visa (subclass 836});

- if agreed, please sign the section 195A decision
documentation at Attachment A.

Minister for immigration and Border Protection

Signature./.f..&!:m... Date:%?/.?.’..g/zom
Minister's Comments
Rejected | Timely Relevance Ltength Quality
Yes/No | Yes/No | [ Highly relevant O Toolong Poor1.....2.....3.....4....5 Excellent
O significantly O Rightlength | Comments:
relevant O Too brief
O Not relevant

Sensitive: Personal 1
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Key Issues
1. n
IR s the holder of a Visitor visa (subclass 600) valid for three months. as

remained lawful in the community through the grant of additional Visitor visas (subclass 600) and
Bridging A visas {subclass 010). I ront Bridging A visa (subclass 010) expires on

2. During her stay in Australia, I

so that she could remain in Australia lawfully N

3. current visa was due to expire, and she was concerned she would become
unlawful prior to being eligible to lodge her application for a
contacted the Department to seek advice. She was advised to lodge an application for a further
~ Visitor visa (subclass 600), which would be approved, and she could then lodge her
application.

4. The advice that-eceived from the Department was incorrect and she was refused
the grant of a further Visitor visa (subclass 600). As a result of the refusal, JEEIIIER is now barred
under section 48 of the Migration Act 1958 (the Act) from lodging a valid onshore visa application
and has no viable immigration pathway.

5. This case is being referred to you under section 195A of the Act, for your consideration of the
grant of a Visitor visa (subclass 600), which would allow/ Mo \odge a valid |G

—application, which can be assessed through normal departmental channels.
Background

immigration history

holding a Visitor visa (subclass 600),

and has not departed since. —!rt!er !nlsitor visas, the most recent expiring

on I

7. ontacted the Department to request advice in relation to whether
she could lodge he application at that time and advised the Department

that she had an appointment with [ o

assess her was
advised that she was not able to lodge her || 2-r'ication as she was
required to have the results of the —prior to lodgement. This information was
incorrect, as an applicant can lodge an application once a_as been arranged.
I 25 further advised that she should apply for another Visitor visa while she waited for
the | and was provided with website links to the appropriate information and
application form. '

Sensitive: Personal
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8. -subsequently applied for a further Visitor visa on— paid the visa

application charge (VAC) of $1040, but was refused on I as she failed to meet the
relevant legal requirements of Regulation 600.215. Regulation 600.215 states that if the grant of
the visa would result in the applicant being authorised to stay in Australia for a total period
exceeding 12 consecutive months, exceptional circumstances must exist. As [N had
already had || her Visitor visa, and the assessing officer did not consider
circumstances exceptional, the application was deemed to not meet Regulation
600.215 and was refused.

9. Upon receiving the refusal notification on—contacted the Department
again and was advised that as the previous application was finalised there was nothing she could
do and that she should depart Australia. Later the same day, the Department contacted

to advise that her case had been looked at further, and in order for her to stay in Australia
lawfully, she would need to lodge a further visa application, before her current visa expired (the
next day). _Iodged a further Visitor visa (subclass 600) application and paid the VAC of
$1040. This application was refused o as it too failed to meet the relevant legal
requirements of Regulation 600.215.

10. contacted the Department to ask why this visa had been refused,
and was advised she was required to demonstrate compassionate and compelling grounds if she
wished to extend her Visitor visa beyond 12 months. The Department acknowledged the
circumstances related to application demonstrated compassionate and
compelling grounds and that they were aware of these circumstances. However, as had
failed to provide evidence of the circumstances with her Visitor visa application, she was therefore
refused. as advised of her review rights, and other visa options she might consider
such as visas, but was advised that she is barred under section 48 of the Act
from lodging a valid onshore visa application, and would therefore need to apply outside of
Australia.

=ontacted the Department to request our assistance in

resolving this matter.

12. It should be noted that the Department has confirmed that_was provided with
incorrect or incomplete information on a number of occasions, which resulted in her current
immigration status.

Identity, security and character

13 I identity met and has o

Departmental systems indicate that there are no security concerns related tolj |l The
Department is unaware of any character concerns in relation to ] It should be noted that

haracter and security would be assessed as part of jJjjjjjjililarvlication, in line
with normal Departmental processes.

Ministerial Intervention under section 195A

14. GivenJjJJJljhas no viable immigration pathway, you may consider it in the public interest
to grant her a visa using your Ministerial intervention power. Your power under section 195A is
sometimes applied to community cases, where there are compassionate or compelling
circumstances identified and no other resolution options available.

Sensitive: Personal 3
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Ministerial intervention underAsection 195A

Visitor visa (subclass 600)

15. Ifyou are inclined to intervene in_case under section 195A of the Act, the
Department considers the grant of a Visitor visa (subclass 600) to be the most appropriate
temporary option. This visa would allow to remain in Australia for six months and will
allow her to apply for a pplication will be
assessed through the normal departmental processes. She will be required to meet the criteria for

the grant of the il cludine any—and pay the VAC of |l

16. As the holder of a Visitor visa (subclass 600) ] wou'd not be eligible for Government
assistance and she would be expected to pay for all her living and medical expenses. The
Department recommends that |l visitor visa (subclass 600) be granted with permission
to work to allow her to work, should she have the need.

17. If you agree to intervene under section 195A of the Act to grant _a Visitor visa
(subclass 600) for a period of six months, please sign the decision documentation at
Attachment A.

Decline to intervene

18. Should you decline to intervene in -ase under section 195A of the Act, she would
need to depart Australia. As_would depart Australia as the holder of a Bridging visa,
under Public Interest Criterion 4014, she would be excluded from being granted another visa for a
period of three years. This would prevent_from returning to Australia during the
exclusion period.

Consultation — internal/external

19. Ministerial, Parliamentary and Communication Branch, Permanent Visa & Citizenship
Programme Branch

Consultation — Secretary/ Commissioner

20. This submission did not involve consultation with the Department’s Secretary or the
Commissioner of the Australian Border Force.

Client service implications
21. There are minimal client service implications.

Sensitivities

22. As previously mentioned as provided with incorrect and incomplete information
on a number of occasions, which resulted to her current immigration status.

Financial/systems/legislation/deregulation implications

23. There are minimal financial/systems/legislation/deregulation implications.

Sensitive: Personal
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Attachments

Attachment A  Section 195A decision documents

Authorising Officer

Cleared by:

Dora Chin-Tan
Assistant Secretary
Caseload Assurance Branch

15/08/2016

Ph-: N

Contact Officer: Chris De Ruyter, Director, Complex Case Resolution Section, Ph: I ENG_
CcC Permanent Visa and Citizenship Programme Branch

Ministerial, Parliamentary and Communication Branch
NSW Client Status Resolution

Sensitive: Personal
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EXERCISE OF MINISTERIAL DISCRETION
UNDER SECTION 195A OF THE MIGRATION ACT 1958

- STATEMENT TO PARLIAMENT -

Exercising my powers under section 195A of the Migration Act 1958
(the Act), I have decided to grant a visa under this section.

1. This person is detained under section 189 of the Act as an unlawful
non-citizen.

2. Having regard to this person’s particular circumstances and
personal characteristics, | have decided to exercise my discretionary
powers under section 195A of the Act as it would be in the public
interest to grant this person a visa.

3. Inthe circumstances, | have decided that as a discretionary and
humanitarian act to an individual with ongoing needs, it is in the
interests of Australia as a humane and generous society to grant
this person a Visitor visa (subclass 600) for a period of six months.

@M—

THE HON PETER DUTTON MP
Minister for Immigration and Border Protection

23 8/2016
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EXERCISE OF MINISTERIAL DISCRETION
UNDER SECTION 195A OF THE MIGRATION ACT 1958

- DECISION INSTRUMENT -

Name:
Date of birth:
Client 1D:

The above person is in immigration detention under section 189 of the
Migration Act 1958 (the Act) and | have considered their case under
section 195A of the Act.

I have determined that it is in the public interest to grant this person a
Visitor visa (subclass 600) for a period of six months.

| therefore exercise my power under section 195A of the Act to grant a
Visitor visa (subclass 600) for a period of six months in favour of this
person.

y

AL~
THE HON PETER DUTTON MP
Minister for Immigration and Border Protection

23/ ¥/ 2016
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Wit Australian Government \ Submission

R Department of Immigration and Border Protection For decision
PDMS Ref. Number MS16-003126

To Minister for Immigration and Border Protection
Subject Possible Ministerial intervention under section 195A of
the Migration Act 1958 in the case of
(DOB
Timing As requested by your office
Recommendation N
That you:

1. intervene under section 195A of the Migration Act 1958 / not intervene |
(the Act) to gran-a Visitor visa (subclass 600) for )
a period of two years, with permission to work;

— if agreed, please sign the decision documentation at
Attachment A.

Minister for Immigi’ation and Border Protection

.................. Date:....../......./2016

Received
29 SEP U6

Minister for immigra@ion
and Border Protection

Sensitive: Personal
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Minister’s Comments
Rejected | Timely | Relevance Length ‘ Quality
Yes/No | Yes/No | O Highly relevant O Toolong Poor 1....2....3.....4.....5 Excellent
O significantly O Rightlength | Comments:
relevant O Too brief

O Not relevant

Key Issues

1. -ear old national o arrived in Australia as the holder of a Visitor
visa (subclass 600) valid until

2. | - A - oo<d Long Stay Activity

Sponsor, lodged an application to nominate Por a Temporary Work visa (subclass 401)
based on a proposal for mixed employment.” The nhomination application was refused the same
day as it did not satisfy the prescribed criteria for approval. A copy of the refusal of nomination
decision is at Attachment B.

3. On 17 August 2016, your office requested tha ase be referred for your
consideration under section 195A of the Migration Act 1958 (the Act), of a temporary visa option,
pending the outcome of health and character checks.’d has now met the health and
character requirements of a Visitor visa (subclass 600). Copies of the clea
Australian police certificates are at Attachment C.

and

you be inclined to exercise your power under section 195A of the Act in the case of
he grant of a two year Visitor visa (subclass 600) with work rights, would allow him to
stay in Australia, and find suitable employment.

Background
Immigration history
5. Details of_immigration history are available at Attachment D.

Health, identity, security and character

6. There is no evidence of health concerns in—'case, and he has met the health
requirement for the grant of a Visitor visa (subdlass 600).

Sensitive: Personal
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7. identity is established in accordance with Procedures Advice Manual 3: Identi A
Biometrics and Immigr — Undocumented Arrivals ~ Leve Identity Assurance.
- holds a valideassport, expiring on w
8. There is no evidence of any character or security concerns in departmental systems in relation
to_ As a national of'_referral oifor Public Interest Criterion 4002
security check is not required. It is noted that an Australian Federal Police check in relation to his
Visitor visa (subclass 600) application returned a clear result. )

Community links

as strong links to the th

wrote to the Department notin

Ministerial Intervention under section 195A

10. Given-support from community members, you may consider it in the public interest
to grant him a visa using your Ministerial intervention power. Your power under section 195A is
sometimes applied to community cases, where there are compassionate or compelling
circumstances identified and no other resolution options available.

agree to intervene under section 195A of the Act, the Department will arrange for
0 be administratively detained, so as to enlj r gower under section 195A.
The Department will liaise closely with your office an egarding these arrangements.

Ministerial intervention under section 195A

Visitor visa (subclass 600)

12. If you are inclined to intervene in ase under section 195A of the Act,
the Department considers the grant of a Visitor visa (subclass 600) for a period of two years, with
permission to work, as the most appropriate option. '

13. As the holder of a Visitor visa (subclass 600),-wouid not be eligible for Government
assistance and he would be expected to pay for all his living and medical expenses.

14. if you agree to intervene under section 195A of the Act to grant| Visitor visa
(subclass 600) for a period of two years, please sign the decision documentation at Attachment A.

Decline to intervene

15. Should you decline to inte i case under section 195A of the Act, he will
continue to remain lawful until when his Visitor visa (subclass 60 S.
He can lodge another valid visa application onshore or, alternatively, it is open toﬁo
lodge a valid visa application offshore. : .

Consultation - internal/external

16. Tasmania Temporary Visa Programme.

Sensitive: Personal
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Consultation — Secretary/Commissioner

17. This submission did not involve consultation with the Department’s Secretary or Deputy
Secretaries, or the Australian Border Force Commissioner or Deputy Commissioners.

Client service implications

18. ;rhere are minimal client service implications.

Sensitivities

| 19. There are no sensitivities in this case.
Financial/systems/legislation/deregulation implications

20. There are negligible financial, system or legislation implications for the Department.
Attachments

Attachment A  Decision documents

AttachmentB  Notice of refusal of nomination decision

AttachmentC  Police certificates -—and Australia

AttachmentD tmmigration history

Authorising Officer

Cleared by:

Dora Chin-Tan .
Assistant Secretary
Status Resolution Branch
Date: 28 1

p

Contact Officer Christopher De Ruyter, Director, Complex Case Resolution Section, Ph-

cC Community Status Resolution and Case Management, Queensiand

Sensitive: Personal
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EXERCISE OF MINISTERIAL DISCRETION
UNDER SECTION 195A OF THE MIGRATION ACT 1958

- STATEMENT TO PARLIAMENT -

Exercising my powers under section 195A of the Migration Act 1958
(the Act), | have decided to grant a visa under this section.

1. This person is detained under section 189 of the Act as an unlawful
non-citizen.

2. Having regard to this person’s particular circumstances and
personal characteristics, | have decided to exercise my discretionary
powers under section 195A of the Act as it would be in the public
interest to grant this person a visa.

3. Inthe circumstances, | have decided that as a discretionary and
humanitarian act to an individual with ongoing needs, it is in the
interests of Australia as a humane and generous society to grant
this person a Visitor visa (subclass 600) for 2 years.

S s 2 e

THE HON PETER DUTTON MP
Minister for Immigration and Border Protection

©7 /(92016
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EXERCISE OF MINISTERIAL DISCRETION
UNDER SECTION 195A OF THE MIGRATION ACT 1958

- DECISION INSTRUMENT -

Name:
Date of Birth:
Cﬁent ID:

1. The above person is in immigration detention under section 189 of
the Migration Act 1958 (the Act) and | have considered their case under
section 195A of the Act.

2. I have determined that it is in the public interest to grant this person
a Visitor visa (subclass 600) for 2 years.

3. I therefore exercise my power under section 195A of the Act to grant
a Visitor visa (subclass 600) for 2 years in respect of this person.

Sl oo~

THE HON PETER DUTTON MP
Minister for Immigration and Border Protection

©7//920186
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‘ NOTICE OF DECISION
NOMINATION REFUSAL NOTICE
FOR SUBCLASS 401 VISA

Details of Nomination
Name of Sponsor

Sponsorship Application iD
Date of Decision

Nominated Person ' .
Client Name ‘
Client ID
Date of Birth
Proposed Occupation, training or activity
. VV\\

Details of nomination application
Place of Lodgment

Date of Application

Nomination Application ID

File Number

ho is an approved Long Stav Act
Sponsor, have applied to nominate sa W
In the nomination application tion 27), the sponsor stated that the nominee’s position
would be that of

Information and evidence considered

| am a delegated decision maker under section 140GB of the Migration Act 1958. In reaching
my decision, | have considered the foliowing:

¢ relevant legislation contained in the Migration Act and Migration Regulations 1994
® information contained in the Department's Procedures Advice Manual 3

®  documents and information provided by the applicant(s)

¢ relevant information held on Departmental files.

Reasons

Regulation 2.72J(4) states:

[2.72J] (4) If the person is a long stay activity sponsor who Is a sporting organisation,
or a sport sponsor:

(a) the Minister is satisfied that:
. (i) the identified visa holder or applicant:

Specialist Temporary Entry TAS
OFFICE:Ground Floor 188 Collins Street Hobart TAS 7000
POSTAL:GPQ Box 794 Hobart TAS 7001
EMAIL: 401@border.gov.au WEBSITE: www.border.gov.au
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(A) is entered individually or as & member of a team to compete in a sporting event, or
spotting events, in Australia, and is not entered as a Taiwanese national claiming to
represent Taiwan, China or the Republic of China; or

(B) has been, or will be, appointed or employed, under a contractual agreement, to assist a
participant or team of a kind mentioned in sub-subparagraph (A}; or

(C) has been, or will be, appointed or employed, under a contractual agreement, to assista
sportsperson who:

(/) is an Australian citizen or an Australian permanent resident; and

(1} is known internationally in the fietd of sport; and

(ll) has a record of participation in international events;

in one or more specified sporting events; and

(i) the identified visa holder or applicant is not a player, a coach or an instructor in relation to
an Australian sporting team or sporting organisation; or

(b) the Minister is satisfied that:

(i} the person and the identified visa holder or applicant have entered into a formal
amrangement that provides for the identified visa holder or applicant to be a player, a coach or
an instructor in relation to an Australian sporting team or sporting organisation; and

(i) the formal arrangement specifies the period during which the identified visa holder or
applicant will be a player, a coach or an instructor in relation {o the Australian team or
organisation; and

(iii) the arrangement will be of benefit to the sport in Australia; and

(iv) the identified visa holder or applicant has an established reputation in the field of sport;
and

(v) the person has provided a letter of endorsement from the national sporting body
responsible for administering the sport in Australia, certifying that:

{A) the identified visa holder or applicant has the ability to play, coach or instruct at the
Australian national level; and

(B) the participation of the identified visa holder or applicant in the sport in Australia would
benefit the sport in Australia by raising the standard of competition; or

{c) the Minister is satisfied that the identified visa holder or applicant:

(1) will act as a judge or adjudicator at one or more sporting events or sporting competitions in
Australia; and

(i) has the appropriate experience and skills to perform that role.

In making my decision | have referred to the department’s Procedures Advice Manual
(PAM3).

PAM3 STATES:

Additional employment

When assessing a nomination for a contracted player, coach or instructor, officers must be
mindful that the nominee will not be permitted to undertake additional employment such

as bar or grounds work to supplement the income they derive from their sporting activities.
Nor are they permitted to undertake employment with another employer who is neither their
sponsor nor the employer(s) specified in the nomination. Sportspersons with an intemational
reputation should not require additional employment outside their sport.

The nominee is allowed to play or work only for their sponsoring or employing club and must
be able to support themselves and any dependents through their sporting activities for the
period of their stay in Australia. Howsver, they may undertake incidental employment for their
sponsor or employer provided it is related to the primary purpose of stay, such as coaching
juniors, and it is not the main source of income.

Specialist Temporary Entry TAS
OFFICE:Ground Floor 188 Collins Street Hobart TAS 7000
POSTAL:GPO Box 794 Hobart TAS 7001
EMAIL: 401@border.gov.au WEBSITE: www border.gov.au
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Evidence ' '
In support of the nomination appiicauon the sponsor,

ﬂ submitted a copy of the nominee s offer to elevant pa
of the offer include:

commence on- ,

ill assist in securing employment for you while you are
0 ensure that you can take care of any expenses that you might incur...

=~ ..loofferyoua
Your tenure will

_Reasons for decision
Under migration law, the Minister must approve a nomination by a person who is a sponsor
if the prescribed criteria are satisfied. The prescribed criteria for approval of a nomination are
set out in regulation/s 2.72J(4) of the Regulations.

Assessment against clause 2.72J(4)(b)

Clause 2.72J(4)(b) requires that there must be a formal arrangement, under policy, the
agreement should specify the level of remuneration (this may include payments in kind such
as accommodation, meals, transport). If the position is a volunteer one, this needs to be
specified in the contract, along with details of any type of support the organisation will be
providing to the applicant (for example, accommodation, reimbursement of expenses).

Policy states a— will only undertake work for the

sponsoring employer, although incidental employment, provided it is related to the primary
purpose of stay (for example may be undertaken.

has a sponsorship obligation to ensure that
the person they are nominating participates only in the occupation, program or activity for
which they have been nominated.

Based on the evidence provided, | find that there is a formal arrangement in place. However,
the arrangement specifically state ill assist
in securing employment for you while you are which is not related to the

primary purpose of stay).
This is contrary to the policy intention of th which requires that
My permitted to work for the sponsoring n their proposed

—clalms tobea with an intemational reputation and should expect
to be remunerated accordingly; therefore he should not require additional employment or be

expected to work outside theirdfjjiiiiliiherefore Regulation 2.72J(4)(b) is not met.

Specialtst Temporary Enlry TAS
OFFICE:Ground Floor 188 Collins Street Hobart TAS 7000
POSTAL:GPO Box 794 Hobart TAS 70061
EMAIL: 401@border.gov.au WEBSITE: www.border.gov.au
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4.

Decision :
Under sections 140GB(2) a nomination application must satisfy the prescribed criteria in
order to be approved. The prescribed criteria are set out in regulation/s2. 72J(4).

An applicant must meet the criteria of Regulation/s 2.72J(4) for a nomination application to
be approved. As the applicant does not satisfy clause 2.72J(4)(b) of the Regulations, | am
not satisfied that the applicant mests the prescribed criteria for approval of nomination. |
have not assessed the applicant against other criteria.

Therstor, | retusc | . ... (.
approval of a nomination. _
Position Number: 60001086

Department of Immigration and Border Protection

30 July 2016

Specialist Temporary Entry TAS
OFFICE:Ground Floor 188 Collins Street Hobart TAS 7000
POSTAL:GPO Box 794 Hobart TAS 7001
EMAIL: 401@border.gov.au WEBSITE: www.border.gov.au
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CASE SUMMARY

Name

Date of Birth

Gender

ACSE ID

Date Arrived in Australia
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W Australian Government SmeiSS ion

< Department of Immigration and Border Protection ' For decision
PDMS Ref. Number MS16-003328

To Minister for Immigration and Border Protection ;
Received

Subject ° Possible Ministerial intervention under section 195A of the _
Migration Act 1958 in relation to i 22 SEP Al
_ ; Minister 1or Immigration

and Border Protection

Timing For the attention of the Departmental Ligison Officer
| Recommendation
That you:

1. agree to intervene under section 195A of the Migration Act / decline to
1958 to grant-a Visitor visa (subclass 600} for six intervene
months, which will allowllllfto lodge a Remaining Relative
visa (subclass 835) application;

- if agreed, please sign the section 195A decision documents
at Attachment A.

Minister for Immigration and Border Protection

Slgnature..%‘m......\/c.. reerraon

Sensitive: Personal 1
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Minister’s Comments
Rejected | Timely ! Relevance Length Quality
Yes/No | Yes/No ’ O Highly relevant O Toolong Poor1....2.....3....4.....5 Excellent
ﬂ O significantly O Rightlength | Comments:
relevant 0 Too brief

[J Not relevant

Key Issues

195A of the Migration Act 1958 (The Act) to grant Visitor visa (subclass 600) for six
months, which will allow .to lodge a Remaining Relative visa (subclass 835) application.
Submission MS16-001984 at Attachment B refers.

2. _ a[Jfear old national of‘_arﬂved in Australia as the
holder of a Tourist visa (subclass 676), which was cancelled upon arrival. -Tourist visa

(subclass 676) cancellation decision was overturned by th | Federal Court, however as-visa
had already expired, it was deemed to have no impact on migration status.

3. On odged a complaint with the United Nations Committee Against
Torture (UNCAT). On UNCAT issued an interim Measures Request, requesting
not be removed from Australia while.complaint is being considered.

4. Annternational Health and Medical Services (IHMS) report, dated advises that
I has been and recommends lllbe

released from detention and placed in the community.

5. -has an Australia citizen —and his —are Australian

permanent residents.

1. On 11 August 2016, you indicated you were inclinei io consider intervening under section

6. As has not been immigration cleared, .is not an eligible non-citizen and the
Department is unable to grantiillilla visa.

7. This second stage submission is being referred to you for your final decision in the case of

Background
8. circumstances are outlined in submission MS16-001984. There have been no
changes in circumstances since your decision on 11 August 2016.

Sensitive: Personal
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Ministerial intervention under section 195A

9. Ifyou agre intervene i your non-compellable power under section 195A
is enlivened in se as.s in immigration detention.

Visitor visa [subclass 600

10. Should you intervene under section 195A of the Act to grant- a Visitor visa

{subclass 600),.vill be permitted to reside lawfully in the community for six months and ill
have the ability to lodge a Remaining Relative visa (subclass 835) application. [INEEENER
Remaining Relative visa {subclass 835) application will be assessed through the normal
departmental process and [l will be required to meet the criteria for the grant, including paying
the VAC of $5,935. '

11. As the holder of a Visitor visa {subclass 600),Fvould not be eligible for subsidised
health care through Medicare and would not be eligible for any Centrelink assistance. The
Department recommends that isitor visa (subclass 600} be granted with permission to
work, should .have the need.

12. If you agree to intervene under section 195A of the Act to grant Visitor visa
(subclass 600} for a period of six months, please sign the decision documentation at
Attachment A.

Decline to consider

13. Should you decline to intervene i ase under section 195A of the Act, .will
remain in held detention pending the resolution of JJJUN complaint.

Consultation - internal/external
14. NSW Case Management
Consultation — Secretary/Commissioner

15. This submission did not involve consultation with the Department’s Secretary or the
Commissioner of the Australian Border Force.

Client service implications

16. There are minimal client service implications.

Sensitivities

17. Not applicable.

Financial/systems/legislation/deregulation implications

18. The Department is unable to provide specific details regarding the financial implications of
managinhi’cher in the community or in detention. However, in general terms, the cost
of held detention on the mainland can be between $250,000 and $320,000 per person per annum,
whereas a BVE is estimated between $35,000 and $40,000 per person per annum. Importantly,

the Department notes that all costings above are highly dependent on the individual’s
circumstances, including the level of support required.

Sensitive: Personal
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Attachments

Attachment A  Section 195A decision documentation

AttachmentB  MS16-001984

Authorlslng_ Officer

Cleared by:

Dora Chin-Tan
Assistant Secretary
Caseload Assurance Branch

25/08/2016
Ph

Contact Officer Chris De Ruyter, Director, Complex Case Resolution Section, Ph:-

cc Regional Director, NSW/ACT
NSW Case Management

—m

Sensitive: Personal
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EXERCISE OF MINISTERIAL DISCRETION
UNDER SECTION 195A OF THE MIGRATION ACT 1958

- STATEMENT TO PARLIAMENT -

Exercising my powers under section 195A of the Migration Act 1958
(the Act), | have decided to grant a visa under this section.

1. This person is detained under section 189 of the Act as an unlawful
non-citizen.

2. Having regard to this person’s particular circumstances and
personal characteristics, | have decided to exercise my discretionary
powers under section 195A of the Act as it would be in the public
interest to grant this person a visa.

3. Inthe circumstances, | have decided that as a discretionary and
humanitarian act to an individual with ongoing needs, it is in the
interests of Australia as a humane and generous society to grant
this person a Visitor visa (subclass 600) for a period of six months.

THE HON PETER DUTTON MP
Minister for Immigration and Border Protection

©7/19 2016
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EXERCISE OF MINISTERIAL DISCRETION
UNDER SECTION 195A OF THE MIGRATION ACT 1958

- DECISION INSTRUMENT -

Name:
Date of hirth:
Client ID:

The above person is in immigration detention under section 189 of the
Migration Act 1958 (the Act) and | have considered their case under
section 195A of the Act.

I have determined that it is in the public interest to grant this person a
Visitor visa (subclass 600} for a period of six months.

I therefore exercise my power under section 195A of the Act to grant a
Visitor visa (subclass 600) for a period of six months in favour of this
person.

Km M
THE HON PETER DUTTON MP
Minister for Immigration and Border Protection

©7 //4/ 2016
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WS¢ Australian Government Submission
Y™ Department of Immigration and Border Protection For decision
PDMS Ref. Number MS16-001984

To © Minister for Immigration and Border Protection
Subject  Possible Ministerial intervention Apfthe. .
: ~ Migration n relation to B
. 4 . : 3y
Timmg Not applicable, however-'g in held immigration detentidn:
Recommendations
That you:

1. indicate whether you are inclined to consider intervening ot consider

under section 195A of the Migration Act 1958 to grant
Visitor visa (subclass 600) for a period of six
months, which will allowjfjjjjffe lodge a Remaining Relative
visa {subclass 835) application;

- if agreed, the Department will refer a furthet submission for
your final decision.

OR
2. indicate whether you are inclined to consider intervening . @
de
under section 195A of the Migration Act 1958 to grant consider ¢fot m@t
a Bridging E visa (subclass 050) for a period of six '
months; ‘
- if agreed, please indicate whether you wish to impose impose / not impose

condition 8101 - the holder must not engage in work;

- if agreed, the Department will refer a further submission for
your final decision.

Minister for Immigration and Border Protection

Signature..{*"" »Q»\M___

pate:'! /292016

- Sensitive: Personal
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Minister's Comments
Rejected | Timely |  Relevance Length _ Quality
Yes/No | Yes/No | [J Highly relevant B3 Yoo long Poor 1....2....3.....4.....5 Excellent
3 Significantly O Rightlength | Comments:
relevant B Toobrief

3 Notrelevant

Key Issues

ear old national of

2. On d an application for a Protection visa (subclass 866) (PV).
lication ol d-ought merits and
mer Minister intervened under section 195A
Bridging E visa (subelass 050) (BVE) while

;udtcsai review of the decision
of the Migration Act 1958 (the
the judicial review of BBV decision was progressing.

3. The PV refusal decision was affirmed by the High Court on _, and on
BVE expired and llwas d d placed at
where Wlremains. in total, as spent over nd

. immigration detention.

4, On - -!odged a complaint with the United Nati irst
Torture (UNCAT) in relation to the persecutloniwould receive by the Wﬁ‘ ]
was retumedh On W - interim Measyres Request (IMR} was issued by the
UNCAT, requestfng- not be removed from Australia whde-comp!amt is being
considered.

5. —has been Mland an International
Health and Medical Services (IHMS) report, dated| dvises thatfffhould be released
into the community. :

6. _has an Ay

e reieased to assist in the care of
has also received significant support from

Sensitive: Personal



Document 10

Sensitive: Personal

7. As R =5 ot been immigration cleared,.s noWnan-citizen as defined in

section 72 of the Act and the Department is uniable to grant visa,

8. -ase is being referred to you for your consideration under section 195A of the Act,
due to the IMR issued by UNCAT, ental health and'ustraﬁan family links. :

Backg_round

immigration history

9. As discussed above-ad his Tourist visa (subclass 676) cancelled on arrival on

The Full Federal Court over-turned the cancelfation decision o
ourist visa had naturally expired onﬁthis decision was

ol mmigration status.

-as found not to be owed protection on _ and this decision was

affirmed by merits and judicial review.

11 as granted a BVE on *nd remained in the community until
wher.was re-detaine owing the expiration of .ast BVE.
S 1o ongoing matters before the Department or courts. However, on
the UNCAT issued an IMR requesting that-ot be removed from

Australia, until .omplaint has been finalised.

, , .was required to work in
laims that the-:e!ieve heisa

and that he can no

longer return to

14. The Department provided a response to the UN complaint on
there'is no timeframe for when_complaint will be considered.

15. An immigration history for-s at Attachment A for your reference.
Health

however

16. An [HMS report, dated
issues.

17. IHMS advise that

13. A copy of the IHMS report is at Attachment B for your reference.

S‘eﬁsitive: Personal




Document 10

Sensitive: Personal
Eamily an aity li '

20. -has an Australian citiz nd - and _re Australian
permanent residents, as granted a Contributory Parent visa (subclass 143]

on and as granted a Parent visa (subclass 103) on 7 July 2018, with-
I the sponsoring family member for both applications.

21.0n

23. N s rovided a letter of support for -to be released. A copy of this
letter and us at Attachment D for your reference.
24. [ o -

who regularly visit

Zs-latms to have no remaining family in and if he were removed .vcmld not
have any family remaining in-o suppo

Character, security ‘_a_mj "ggntitx

26. On prior to amval in Australia

allegation to departmental officers
No movemen

on departmental systems and an lnterpol check on

27. Further, on dvised the Department th ad been
oes not know the whereabo e
epartmen has been unable to confirm any details in relation to r

as been in
nitored and no further action was

9. as no known criminal hi ore or offshore, and there is no information
be ore the

artment to suggest tha resents a risk to the Australian community. It is

o i v otV M 751

30. De artmental systems i ity concerns in relation tF
eferrai fora ecurity check is not required.

deemﬁy has been conclusively established in accordance with the Procedures

A ual 3 - Establj F‘:eld cmd in Detention. olds a
passport valid unti ep resentatives a
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refused to provide the Department with {JJJJlf passport, however they have provided the
Department with a copy for records.

Options for Future management

32. Given_ustralian family links and barriers to removal, you may
consider it in the public interest to use your Ministerial intervention powers under section 195A of

the Act. :

inisterial intervention under section
+ Visitor visa (subclass 600)

33. Given -immediate family are Australian citizens or permanent reside_nts, it would be
open to [t lgdge a remaining Relative visa (subclass 835} apiiication. In order to lodge a valid

application, as ﬂs not an eligible non-citizen as per section 72, eeds to be granted a

substantive visa. You may consider it appropriate to intervene under se ion 195A of the Act to
grant a Visitor visa (subclass 600).

34. Should _odge a Remaining Relative visa {subclass 835) application, it would be
assessed through regular departmental processes. The Department notes that ould be
required to meet health, character, identity and security requirements, and would De required to
pay the visa application charge of $3870. It would also be open t o explore other
onshore options during the validity period o isitor visa.

35. As the holder of a Visitor visa!omd not be eligible for subsidised health care
through Medicare and would not be e igible for any Centrelink assistance.

36. Should you be intlined to consider intervening in-ase to gram-a Visitor visa,
the Department will refer a further submission for your final decision.

Bridging E visa (subclass 050)

37. if you are inclined to consider intervening &n”ase, to auow-o reside lawfully in
the community while his UN complaint is being finaliseg, the Department considers the grant of a

BVE for a period of six months to be the most appropriate.

38. As the holder of a BVE,*ould be given permission to work, access to Medicare and

may bgeligible to receive suppo: rough the Status Resolution Support Services programme
shoul equire it. ,

39. Should you be inclined to consider inteivening to grant BVE, it is open to you to
impose condition 8101 ‘the holder must not en in work’, ould be ineligible to

work and would be required to be supported amily.

40. If you do not impose Condition 8101, ould be eligible to work and would be able to
SUppo mily. However, it is noted that this could also increase
integration into the Australian community.

41.if granted a BVE,q:ould be required to abide by the associatéd conditions, which
broadly cover reporting and behaviour. Shou ld.:reach isa condiﬁonsmmd be

liable for consideration of discretionary visa cancellation under section 116 of ihe

~ Sensitive: Personal
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42. if you are inclined to consider intérvening under section 195A of the Act to grant-a ,
BVE, the Department will refer a further submission to you for your consideration.

Decline to consider

43. if you are not inclined to intervene,
pending the resolution of-UN complaint. i ent will continue to be

reviewed on a regular basis, including managemen
ase./v
m ommunity

45. Should you decline to consider intervening in ase, under section 195A of the Act,

ould have a viaW pathway and would be efigible to apply for a Remaining Relative

visa (subclass 115). ould be required to pay the application charge, which is currently
$3870. '

46, As_is currently in detention, if.were to be removed, .'nay be excluded from

applying for a visa offshore, for a period of three years, by Public Interest Criteria (PIC) 4014. tt is
opent O request a waiver of PIC 4014.

44, The Department notes that should you not be inclined to intervene in

remain in immigration detention, which may illicit negative responses fro

Offshore pathway

Consultation - internal/external
47. NSW Case Management, Detention Health.
Consultation - Secretary/Commissioner

48. This submission did not involve consultation with the Department’s Secretary or Deputy
Secretaries, or the Australian Border Force Commissioner or Deputy Commissioners.

Client service implications
48. There are minimal client service implications.

Sensitivities

S0 is an 1AA wh jgai Australian citizen family,
co nity support from nd barriers to removal.

Finané:ial/‘systems/legislat_ion/deregulatton implications

51. The Deiartment is unable to provide specific details regarding the financial implications of

managin ither in the community or in detention. However, in general terms, the cost
of held detention on the mainland can be between $250,000 and $320,000 per person per annum,
whereas a BVE is estimated between $35,000 and $40,000 per person per annum. Importantly,
the Department notes that all costings above are highly dependent on the individual's
circumstances, including the level of support required.

Sensitive: Personal
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Attachments

Attachment A immigration history

Attachment B  IHMS report

Attachment D Letter of support froﬂ'—

Authorising Officer

Cleared by:
Dora Chin-Tan

Assistant Secretary
Status Resolution Branch

Datey
Ph:

Contact Officer Christopher De Ruyter, Director, Complex Case Resolution Section, Ph:-

cc Regional Director, NSW/ACT
NSW Case Management

Sensitive: Personal
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Attachment A

CASE SUMMARY - Mr Zheng WANG

Name

Date of Birth |

Citizenship

Gender

ICSE ID

Date Arrived in Australia

Date Detained

Current Location

IMMIGRATION HISTORY:

Date

Event

rrived in Australia on a Tourist visa (subclass 676).
eparted Australia.

rrived in Australia on a Tourist visa {subclass 676), which was
cancelled upon arrival and as detained.

odged an application for a Protection visa (subclass 866)'(PV).
| ought review of the cancellation decision at the Federal Magistrates
Court {FMC).

The Department refused application.
, ought review of the PV refusal at the Refugee Review Tribunal (RRT).
FMC affirmed the cancellation decision. -

ought review of the cancellation decision at the Full Federal Court

FEC affirmed the cancellation decision.
ught review of the cancellation decision at the High Court (HC).

The RRT affirmed the PV refusal decision.
ought review of the RRT dgcisfon at the FMC,
e Minister intervened under section 195A of the Act and anted

Bridging E visa {subclass 050} (BVE), with an expiry date of| e
Minister declined to intervene under section 197AB of the ¥ as
released from detention.

The Minister withdrew from proceedings in the FMC and the case was remitted
back to the RRT.

The Minister withdrew from proceedings in the HC and the case was remitted
back ta the FFC.

The RRT affirmed the PV refusal decision for a second time.

ought review of the RRT decision at the Federal Circuit Court (FCC).
The Minister intervened u A of the Act and granted
BVE, with an expiry date o "

The FFC reversed the cancellation ¢
visa (subclass 676), which had already expired.

The Minister intervened under section 195A of the Act and grante?i
BVE, with an expiry date of
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Attachment A

VE expired and I became unfawful,
The FFC affirmed the RRT decision.

F‘Z‘Lﬁm review of the FCC decision at the FFC,
The FFC affirmed the FCC decision.

ought review of the FMC decision at the HC.
The Minister declined to consider

!@e under section 417 of the Act.
The Minister intervened under section 195A of the Act and grantedﬁ
BVE, with an expiry date of 18/03/2015.

The HC affirmed the FMC decision.

as located and placed in immigration detention.

€ United Natlons issues an Interim Measures Request, preventing
removal from Australia. '

ase did not meet guidelines for referral to the Minister under
section 417 of the Act.
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i Australian Government Submission

2t Department of Immigration and Border Protection For decision
PDMS Ref. Number MS16-004797

To Minister for Immigration and Border Protection

Subject Possible Ministerial intervention under section 195A of the

Migration Act 1958 in relation to—

Timing As arranged with the Departmental Liaison Officers. -is residing in the
community.
Recommendation
That you:
1. agree to intervene under section 195A of the Migration Act e / decline to
1958 to grant- Visitor visa (subclass 600) for six intervene

months with permission to work;

- if agreed, please sign the section 195A decision
documentation at Attachment A.

Minister for Immigration and Border Protection

Signature.éﬁ..’.: ............................. Date: 2.9/ C’2'/ 2017

Sensitive: Personal
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Minister’s Comments

Rejected | Timely Relevance Length Quality
Yes/No | Yes/No | [0 Highly relevant O Toolong Poor1i....2....3....4....5 Excellent
O Ssignificantly O Rightlength Comments:
relevant O Too brief

O Notrelevant

Key Issues

1. On 12 December 2016, you indicated that you were inclined to consider intervening under
section 195A of the Migration Act 1958 (the Act) to grant a Visitor visa (subclass 600) for
a period of six months with permission to work (submission MS16-001842 at Attachment B
refers).

f which he spent

2.
the majority of this time residing unlawfully in the community. - has significant links to

the Australian community throue [ N "o
viable onshore visa pathway.

3. This second stage submission is being referred to you for your final decision.
Background

4, -ircumstances are outlined in previous submission M$S16-001842. There has been
no change in his circumstances since your decision on 12 December 2016.

Options for Future Management

5. Given-igniﬁcant links to the Australian community, the length of time he has
remained in Australia and no viable onshore visa pathway available to resolve his case, you may
consider it in the public interest to grant him a visa under section 195A of the Act.

Ministerial intervention under section 195A

Visitor visa (subclass 600)

6. Should you be inclined to intervene under section 195A of the Act to grant- Visitor
visa (subclass 600), this would allow him to remain in Australia for six months and will allow him to
apply for a Partner (combined) visa (subclass 820/801). -Partner (combined) visa
(subclass 820/801) visa application will be assessed through the normal departmental processes.

Sensitive: Personal
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7. As the holder of a Visitor visa (subclass 600}, would not be eligible for Government
assistance and he would be expected to pay for all his living and medical expenses. The
Department recommends that isitor visa (subclass 600) be granted with permission to
work to allow him to work and save for the visa application charge of the Partner (combined) visa
(subclass 820/801).

8. If you agree to intervene under section 195A of the Act in -case, please sign the
decision documentation at Attachment A.

Decline to intervene

will remain lawful in the community
BVE, given he has no ongoing processes
e expected to make arrangements to depart

9. If you are not inclined to intervene in this case,
until his BVE expires. Following the expiry of
before the Department or the Courts he wou
Australia.

Consultation — internal/external
10. Not applicable.
Consultation — Secretary/Commissioner

11. This submission did not involve consultation with the Department’s Secretary or Deputy
Secretaries, or the Australian Border Force Commissioner or Deputy Commissioners.

Client service implications
12. There are minimal client service implications.
Sensitivities

13. Fhas significant links to the Australian community and it is likely that his detention and
possible removal from Australia will cause motional harm. Further, this
case may be subject to public scrutiny from external review bodies and possible media interest.

Financial/systems/legislation/deregulation implications

14. Not applicable.

Sensitive: Personal
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Attachments
Attachment A Section 195A decision documentation

AttachmentB  MS16-001842

Authorising Officer

Cleared by:

Dora Chin-Tan
Assistant Secretary
Status Resolution Branch

Date: 19/12/2016

Contact Officer Christopher De Ruyter, Director, Complex Case Resolution Section, Ph:-
CcC Regional Director, QLD

Deputy State Director, QLD Status Resolution
QLD Community Status Resolution Officer
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EXERCISE OF MINISTERIAL DISCRETION
UNDER SECTION 195A OF THE MIGRATION ACT 1958

- DECISION INSTRUMENT -

Name:

Date of Birth:

Client ID:

1. The above person is in immigration detention under section 189 of the
Migration Act 1958 (the Act) and | have considered their case under
section 195A of the Act.

2. | have determined that it is in the public interest to grant this person a
Visitor visa (subclass 600) for a period of six months.

3. | therefore exercise my power under section 195A of the Act to grant a
Visitor visa (subclass 600} for a period of six months in favour of this
person.

THE HON PETER DUTTON MP
Minister for Immigration and Border Protection

of 2/ 2017
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EXERCISE OF MINISTERIAL DISCRETION
UNDER SECTION 195A OF THE MIGRATION ACT 1958

- STATEMENT TO PARLIAMENT -

Exercising my powers under section 195A of the Migration Act 1958 (the
Act), | have decided to grant a visa under this section.

1.  This person is detained under section 189 of the Act as an unlawful
non-citizen.

2. Having regard to this person’s particular circumstances and
personal characteristics, | have decided to exercise my discretionary
powers under section 195A of the Act as it would be in the public
interest to grant this person a visa.

3.  Inthe circumstances, | have decided that as a discretionary and
humanitarian act to an individual with ongoing needs, it is in the
interests of Australia as a humane and generous society to grant
this person a Visitor visa (subclass 600) for a period of six months.

/WW

THE HON PETER DUTTON MP
Minister for Immigration and Border Protection

08 /oY 2017
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Submission

For decision
PDMS Ref. Number MS16-001842

j Australian Government

" Department of Immigration and Border Protection

To Minister for Immigration and Border éroféétfon

Subject Possible Ministerial intervention under section 195A of the
Miiration Act 1958 in relation to

Timing Not applicable. B

Recohmendation

That you:

1. indicate whether you are inclined to consider intervening not consider |

under section 195A of the Migration Act 1958 to grant
Visitor visa (subclass 600) for six months with
permission to work;

- ifagreed, the Department will refer a further submission for
your decision.

Minister for Immigration and Border Protection

Signature...zgm .......................... —

pate:! &/ X 12016

Receive‘d

16 NOV 2016

Mirisier o oo ston
and Border Protecton
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Minister's Comments
Rejected | Timely Relevance Length Quality
Yes/No | Yes/No | {0 Highly relevant O Too long Poorl...2...3...4...5Excellent
O significantly O Rightiength | Comments:
relevant 0O Too brief .
O Not relevant
|
!

Key Issues

1.
Departmental information confirms that a person with

The Department notes has remained in Australia since this time.

2. In March 2014,
status. An

oluntarily presented to the Department to resolve his immigration
ssessment was conducted in September 2015 and concluded

as not taken to nold an ||| - 1 sertember 1994.

Consequently, -as remained in Australia as an unlawful non-citizen. -is
currently residing lawfully in the community as the holder of a Bridging E visa (subclass 050).

They have
In addition,

ength of time in Australia, strong family ties and no viable onshore visa
pathway this case is being referred to you under section 195A of the Migration Act 1958 |the Act)

esiding in Australia.

for your consideration of the grant of a Visitor visa {subclass 600), which would allow to
lodge a valid onshare Partner (combined) visa (subclass 820/801), which can be assessed through
normal departmental channels.

Background
Immigration history

5. qlaims to have arrived in Australia on a The Department notes at
the time ot his arrival, It is noted that _

motivation for approaching the Department related to him having issues renewing his driver’s
licence.

Sensitive: Personal 2




Document 11

Sensitive: Personal

6. has advised that he wishes to apply for a Partner (combined) visa (subclass 820/801)
application however does not have the necessary funds to pay for the visa application charge.
further, as [JJJJJlldoes not hold a substantive visa, he would need to satisfy additional criteria,
specifically, Schedule 3 criteria 3001, 3003 and 3004, unless the delegate is satisfied there are
compelling reasons for not applying those criteria. _would need to satisfy the delegate
there are ‘compelling reasons’ as to why the Schedule 3 criteria should not be applied. There is no

guarantee -would meet the additional criteria.

Health, character, identity and security

7. There is no evidence of any health or character concerns in [ -s- .-

advised that he has

8. Following his arrival to Australia,

y e
Criterion 4002 security checks is not required for the grant of a permanent visa. There is no

information in departmental systems to suggest any security concerns in relation to—at
this time.

Removal availability

10. as cooperated with the Department in order to obtain a travel document. While

is on a removal pathway, the Department considers it appropriate to consider Australia’s
international obligations under the International Covenant on Civil and Political Rights (ICCPR)
through this Ministerial intervention process given _signiﬂcant links to_
‘ould you decline to consider intervening in this case, the Department will progress

removal.

Links to the Australian community

in addition, *
claims he has no close family

12. Articles 17 and 23 of the ICCPR, to which Australia is a party, are relevant in this case. Article
17 states that ‘no one should be subjected to arbitrary or unlawful interference with...family’.
Article 23 states that ‘the family...is entitled to protection by the society and the state.” The
separation of may cause emotional and financial
hardship. However, the protection of the family unit under Articles 17 and 23 does not amount to
a right to enter or remain in Australia where there is no other right to do so.

11.

Sensitive: Personal
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Options for Future Management

13. Given -igniﬁcant links to the Australian community, the length of time he has
remained in Australia and no viable onshore visa pathway available to resolve his case, you may
consider it in the public interest to use your Ministerial intervention powers under section 195A of
the Act.

Ministerial intervention under section 195A

Visitor visa (subclass 600)

14. If you are inclined to consider intervening in ase under section 195A of the Act,
the Department considers the grant of a Visitor visa (subclass 600) to be the most appropriate
temporary option. This visa would allow to remain in Australia for six months and will
allow him to apply for a Partner (combined) visa (subclass 820/801). manner
(combined) visa (subclass 820/801) visa application will be assessed through the normal
departmental processes. He will be required to meet the criteria for the grant of the Partner
(combined) visa (subclass 820/801), including any sponsorship requirements and pay the visa
application charge of $6865.

15. As the holder of a Visitor visa (subciass 600),-would not be eligible for Government
assistance and he would be expected to pay for all his living and medical expenses. The
Department recommends that | JJJVisitor visa (subclass 600) be granted with permission to
work to allow him to work and save for the visa application charge of the Partner {combined) visa
(subclass 820/801).

16. If you are inclined to consider intervening in _ase under section 195A to grant him a
Visitor visa (subclass 600), the Department will provide a further submission for your final
decision.

Decline to consider

17. If you are not inclined to intervene in this case,-will remain lawful in the community
until his BVE expires on 16 December 2016. Following the expiry of Mr Smith’s BVE, given he has
no ongoing processes before the Department or the Courts he would be expected to make
arrangements to depart Australia.

Consultation - internal/external

18. QLD Community Status Resolution.

Consultation — Secretary/Commissioner

19. This submission did not involve consuitation with the Department’s Secretary or Deputy
Secretaries, or the Australian Border Force Commissioner or Deputy Commissioners.

Client service implications

20. There are minimal client service implications.

Sensitive: Personal
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Sensitivities
21. He has significant links to the Australian community and it is likely that his detention and
possible removal from Australia will cause -motional harm. Further, this
case may be subject to public scrutiny from external review bodies and possible media interest.

Financial/systems/legislation/deregulation implications

22. Not applicable.

Authorising Officer

Cleared by:

Dora Chin-Tan
Assistant Secretary
Status Resolution Branch

Date: 16 November 2016
i Ph;

Contact Officer Christopher De Ruyter, Director, Complex Case Resolution Section, Ph: ||| | |EGzNG
cC Regional Director, QLD

Deputy State Director, QLD Status Resclution
QLD Community Status Resolution Officer
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¥ Australian Government SmeISSIOn

577" | s Gy .
¥ Department of Immigration and Border Protection For decision
PDMS Ref. Number MS17-001469

To Minister for Immigration and Border Protection
Subject Possible Ministerial intervention under section 195A of the .
Migration Act 1958 in relation to: Rece IVed
-2 MAY 207
Minister for Immigration
Timing As discussed with advisor Alex Dalgleish, for signing 11 May 2017 and Border Protection
Recommendation
That you:

1. agree to intervene under section 195A of the Migration Act / decline to
1958 to grant the— Visitor visas intervene

(subclass 600) for a period of three years, with permission to
work;

- If agreed, please sign the section 195A decision
documents at Attachment A.

Minister for Immigration and Border Protection

Signature.ém.... Date:..’...’./..‘.?.s./-2017

Sensitive: Personal 1
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Minister's Comments
Rejected | Timely Relevance Length Quality
Yes/No | Yes/No | OO Highly relevant O Too long Poor 1.....2....3.....4.....5 Excellent
O significantly [ Right length | Comments:
relevant O Too brief
O Not relevant

Key Issues

1. On 24 April 2017, you indicated you were inclined to consider intervening under section 195A
of the Migration Act 1958 (the Act) to grant the ||| Visitor visas (subclass 600) for
a period of three years, with permission to work. Submission MS17-001419 at Attachment B
refers. -

4. Athough | s <'igib'e to lodge a valid Illlvisa application prior to the i
T pplication being finalised, he is required to hold a
in order to meet the Should dge an

without the |} NI He would not meet the criteria for approval of
the visa application. He would also incur a financial loss of| which is the application charge

or e A
s. I 25 2dvised that he has not completed = this time and

the processing timeframes for an assessment can vary depending on the individual application,
with the current approximate processing time to be 12 weeks.

6. As the holder of 2 s ot elicible to lodge a valid application for an -

I < r<quired to be the holder of a substantive visa, such as a Visitor visa (subclass
600), to be eligible to lodge a valid application for anjjjjiili

Sensitive: Personal
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7. The—:ase has attracted [N .o munity interest,
including |

Background

9. On 1 February 2017, Assistant Minister for Immigration and Border Protection,
the Hon Alex Hawke MP, intervened under section 351 of the Act to grant Visitor visas (subclass

600), which expired on [ I to enable JJ o make a further visa application in
Australia.

lo—jetai!s are outlined in the previous submission at Attachment B.

Ministerial intervention under section 195A

11. If you agree to intervene in || NN 25< under section 1954, as indicated in

your decision an 24 April 2017, the Department will place [JJlllinto administrative immigration
detention and enliven your power under section 195A of the Act. The Department will liaise

closely with your office and ||| <= dinz these arrangements.

Visitor visa {subclass 600)

12. Should you intervene under section 195A of the Act to gran Visitor
visas (subclass 600), ] will be permitted to reside lawfully in the community for three years and
will be eligible to lodge an application for an |}

13. As the holders of Visitor visas (subclass 600) would not be eligible for
subsidised healthcare through Medicare and would not be eligible for any Centrelink assistance,

e e
m

14. If you agree to intervene under section 195A of the Act to grant —Visitor
visas (subclass 600) for a period of three years, please sign the decision documentation at

Attachment A.

Decline to intervene

15. Should you decline to intervene in —case, I il remain lawful on
B visitor visas (subclass 600), until JJllexpiry on 1 May 2017. After the expiry of [l visas, it
is open to Hto apply for BVEs. The Department will continue to engage
with || - r<':tion to [llimmigration matters.

Consultation - internal/external

16. QLD Community Status Resolution,—ection

Sensitive: Personal
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Consultation — Secretary/Commissioner

17. The Department’s Secretary and the Australian Border Force Commissioner were not
consulted regarding this submission.

Client service implications
18. There are minimal client service implications.
Sensitivities

19. This submission | 0 unity

interest.

Financial/systems/legislation/deregulation/media implications

20. There are negligible financial, system or legislation implications for the Department.

Attachments
Attachment A  Section 195A decision documents

AttachmentB  MS17-001419

Authorising Officer

Cleared by:
Dora Chin-Tan

Assistant Secretary
Caseload Assurance Branch

Date: 2 May 2017
o I

Contact Officer: Chris De Ruyter, Director, Complex Case Resolution Section, Ph:—

cC Deputy State Director, QLD
QLD Community Status Resolution

Director, | s cton
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EXERCISE OF MINISTERIAL DISCRETION
UNDER SECTION 195A OF THE MIGRATION ACT 1958

- STATEMENT TO PARLIAMENT -

Exercising my powers under section 195A of the Migration Act 1958
(the Act}, | have decided to grant a visa under this section.

1. These persons are detained under section 189 of the Act as
untawful non-citizens.

2.  Having regard to all the circumstances and personal characteristics,
I have decided to exercise my discretionary powers under section
195A of the Act as it would be in the public interest to grant these
persons a visa.

3. In the circumstances, | have decided that as a discretionary and
humanitarian act to an individual with ongoing needs, it is in the
interests of Australia as a humane and generous society to grant
these persons Visitor visas (subclass 600} for a period of three
years.

Joon L ke

THE HON PETER DUTTON MP
Minister for Immigration and Border Protection

] 1 j0F 2017
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EXERCISE OF MINISTERIAL DISCRETION
UNDER SECTION 195A OF THE MIGRATION ACT 1958

- DECISION INSTRUMENT -

Name:
Date of birth:
Client ID:

Name:
Date of birth:
Client ID:

Name:
Date of birth:
Client ID:

The above named persons are in immigration detention under section 189 of
the Migration Act 1958 (the Act) and | have considered their case under
section 195A of the Act. ‘

| have determined that it is in the public interest to grant the above
named persons Visitor visas (subclass 600) for a period of three years.

| therefore exercise my power under section 195A of the Act to grant
Visitor visas (subclass 600) for a period of three years in favour of the
above named persons.

THE HON PETER DUTTON MP
Minister for Immigration and Border Protection

1 105 2017
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= Submission
PR Australian Government
S55a95" Department of Immigration and Border Protection For decision

PDMS Ref. Number MS17-002730

To Minister for Immigration and Border Protection

Subject Possible Ministerial intervention under section 195A of
the Migration Act 1958 in relation to:

. |
Received
03 AUG 20017

Minister for Immigration
and Border Protection

Timing Not applicable, this submission has been requested by your Office.
Recommendations
That you:

1. intervene under section 195A of the Migration Act 1958 to
i grant
Visitor visas (subclass 600) for a period of 12 months;

not intervene

- if agreed, please sign the decision documents at

Attachment A.
AND |
2. indicate whether you are inclined to consider intervening @ not consider
under section 195A of the Migration Act 1958 to grant-

ormer
Resident visas {subclass 151);

- please indicate if health and character are required; °t required

- ifagreed, the Department will refer a further submission
for your decision.

Minister for Immigration and Border Protection

Signaturez-{m-ﬁ.. «Q‘W Date.f...lgg/ 2017

Sensitive: Personal 1
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Minister’'s Comments
Rejected | Timely Relevance Length Quality
Yes/No | ves/No | I3 Highly relevant [0 Toolong Poor 1....2......3.....4.....5 Excellent
O significantly O Right length Comments:
relevant O Too brief
[ Not relevant

Key Issues

1. On 25 July 2017, your office requested a submission in relation to

Y : et
is referring this case to you for your consideration under section 195A of the Migration Act 1958

(the Act), given the circumstances surrounding A copy of a client brief for the
family, considered by your office is at Attachment B.

visa (subclass 600), which is due to cease on 20 October 2017. A copy of their—

is at Attachment C.

4, ass 143} application, sponsoring both his

par o migrate to Australia on 11 December 2015.
—Iast arrival in Australia was on 10 September 2016 as holders of Visitor
class 600), which are due to cease on 10 September 2017. Upon the issuance o

5. On11July 2017, _ accompanied by a support person, approached
the Department of Immigration and Border Protection and requested assistance. They stated an

intention to remain in Australia, and were seeking access to support services and advice on the
processes available to them.

6. irst arrived in Australia on 6 April 2017 as holders of Tourist
visa {subclass 600}, which expires 8 September 2017. They departed Australia a month later on

5 May 2017. Their last arrival was on 8 June 2017, and they have remained in Australia since that
date.
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7. On 28 luly 2017,Hadvised the Department that she,
intend to depart Australia on 13 August 2017 for a period of three weeks to return

8. The Department notes that—do not have any onshore options available
to them as condition 8503 ‘no further stay’ is attached to their Visitor visas (subclass 600) and

prevents them from lodging any further visa applications. They also have condition 8558 ‘Max
12M Stay in 18M' imposed on their Visitor visas (subclass 600), which prévents them from
remaining in Australia for more than 12 months in any 18 month period. As

last arrived in Australia on 10 September 2016, they are not eligible to return to
Australia on their Visitor visas (subclass 600) for a further six months once they depart.

9. The Department is proposing the grant of a Visitor visa (subclass 600} for 12 months to enable
Isitor visas (subclass 600) to take
Bnd return to Australia. It IS also open to you to consider the grant of permanent visas to

Background

Immigration history

10. Full immigration histories can be found at Attachment E.

Health

11. The Deiartment is unaware of any health concerns in regard to—

12.Mas given a clear health examination, in relation to her Visitor visa application,
e

2017. [ < < 2! 2uto-cleared offshore, in relation

to their Visitor visa applications.

13. It is open to you to request—mdertake further health

examinations prior to the grant of a permanent visa.

Identity, Character and Security

re established as they are the
expires on 20 September 2026.

14. The identities of
holders of valid

on 19 September 2026.

15. The Department is not aware of any character concerns in relation to I NENRGNGNG_G_E
However, their character has not been formally assessed by
the Department in relation to a permanent visa.

16. There is no information in departmental systems to suggest any security concerns in relation to
a referral to the External Agency for
security checks is not required. :
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- Options for future management

17. Section 195A of the Act provides the Minister with the power to grant a visa to a person in
immigration detention, if he thinks it is in the public interest to do so. The Minister’s section 195A
power is sometimes applied to community cases where there are compelling or compassionate
circumstances and no other resolution options are available.

18. Your section 195A power is non-compellable, meaning you are under no obligation to exercise
or consider exercising your power. In order to enliven your power, the Department will need to
cancel “ﬁ:wrent Visitor visas (subclass 600) and
administratively detain them under section 189 of the Act. ‘

Ministerial intervention under section 195A of the Act

Visitor visa (subclass 600)

19. If you are inclined to consider intervening in their case under section 195A of the Act to grant
a temporary visa, the Department considers a Visitor visa {subclass 600) to be an appropriate
option. This visa would allow them to take —nd then return and remain in
Australia for 12 months.

20. The grant of a temporary visa would allow he option to apply for a
further visa onshore. However, ould not be eligible to apply for any
further onshore visas, as condition 8503 ‘no further stay’ is imposed on their current visas.

21! current Visitor visas (subclass 600) were granted with condition 8503
‘no further stay’ imposed. Condition 8503 provides that the holder will not, after entering
Australia, be entitled to be granted a substantive visa, other than a protection visa, while the
holder remains in Australia.

22. By granting isitor visas (subclass 600) for them to return to
their departure from Australia would invalidate condition 8503 and upon their return to Australia,
they will be eligible to lodge further visa applications. If
‘odged further visa applications, they would be required to meet the criteria for the grant of
a further visa, including any sponsorship requirements and visa application charges.

23. As the holders of Visitor visas {subclass 600}, GGG o
not be eligible for Government assistance and they would be expected to pay for all their living
and medical expenses. The Department recommends that their Visitor visas {subclass 600) be
granted with permission to work.

24. If you are inclined to consider intervening under section 195A of the Act to grant Visitor visas
(subclass 600) for a period of 12 months, please sign the decision documents at Attachment A.

Former Resident visa (subclass 151)

25. If you are inclined to consider intervening under section 195A of the Act in —
_ase to resolve their status permanently, the Department considers

a Former Resident (subclass 151) visa to be the most appropriate option.
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26. The Former Resident (subclass 151) visa is typically used where a Minister wishes to consider
the grant of a permanent residence through the exercise of the relevant public interest powers.
There is a specific allocation of Former Resident (subclass 151) visas for Ministerial intervention in
the annual migration planning programme.

27. The Former Resident (subclass 151) visa would allow them to remain in Australia permanently,
with permission to work, access to education without restriction, immediate access to Medicare
and access to social security payments, where deemed appropriate by Centrelink.

28. If you are inclined to consider intervening in their case under section 135A of the Act to grant
them Former Resident (subclass 151) visas, the Department will provide a further submission for
your decision. '

Decline to consider

29. Should you decline to intervene in case under
section 195A of the Act, they will continue to remain lawful in Australia until the cessation of their
Visitor visas (subclass 600).

.

30. From the available information, it appears that Mave no onshore
options available to them as condition 8503 ‘no further stay is attached to their Visitor visas

(subclass 600). However, itis open to to lodge a visa application offshore,
noting it is unlikely that they would have any permanent visa options available to them.

Consultation — internal/external
31. Visitor Visa Policy, Victoria Status Resolution.
Consultation - Secretary/Commissioner

32. The submission did not involve consultation with the Deputy Secretary or the Commissioner of
the Australian Border Force.

Client service implications
33. There are minimal client service implications.
Sensitivities

34. This submission involves the family of an [ NN

ome of whom were in the process of being sponsored for permanent visas.
Financial/systems/legislation/deregulation implications

35. There are negligible financial, system or legislation implications for the Department.
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Attachments

Attachment A  Decision documentation

Attachment B Client brief — [ N

Attachment C

Attachment E

immigration history

Authorising Officer

Cleared by:

Dora Chin-Tan
Assistant Secretary
Status Resolution Branch

Date: 02/08/2017
Ph:

Contact Officer —Director; Complex Case Resolution Section, Ph: I NNEEENEEEEEN

cc Regional Director, VIC
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EXERCISE OF MINISTERIAL DISCRETION
UNDER SECTION 195A OF THE MIGRATION ACT 1958

- STATEMENT TO PARLIAMENT -

Exercising my powers under section 195A of the Migration Act 1958
(the Act), | have decided to grant visas under this section.

1. These persons are detained under section 189 of the Act as
unlawful non-citizens.

2. Having regard to these persons’ particular circumstances and
personal characteristics, | have decided to exercise my
discretionary powers under section 195A of the Act as it would be
in the public interest to grant these persons a visa.

3.  Inthe circumstances, | have decided that as a discretionary and
humanitarian act to individuals with ongoing needs, it is in the
interests of Australia as a humane and generous society to grant

" these persons a Visitor visa (subclass 600) for a period of
12 months.

./\-d-&
THE HON PETER DUTTON MP

Minister for Immigration and Border Protection

/o [0 2017
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EXERCISE OF MINISTERIAL DISCRETION
UNDER SECTION 195A OF THE MIGRATION ACT 1958

- DECISION INSTRUMENT -

Name:
Date of Birth:
Client ID:

Name:
Date of Birth:
Client ID:

Name:
Date of Birth:
Client ID:

Name:
Date of Birth:
Client ID:

Name:
Date of Birth:
Client ID:

1. The above persons are in immigration detention under section 189 of
the Migration Act 1958 (the Act) and | have considered their case under
section 195A of the Act.

2, | have determined that it is in the public interest to grant these persons
a Visitor visa (subclass 600) for a period of 12 months.

3. I therefore exercise my power under section 195A of the Act to grant
a Visitor visa {subclass 600} for a period of 12 months in respect of
these persons.

2 . Zca

[E HON PETER DUTTON MP
Minister for Immigration and Border Protection

/o /o¥/ 2017
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CLIENT BRIEF

Client Background:
A cl :

Whe Minister's office on 12 July 2017 in relation to the family members
aof

-first arrived in Australia on 21 November 2016 on a Tourist visa (subclass FA600), granted
on 19 October 2016. She departed Australia on 9 February 2017 and arrived on 6 April 2017. On
30 June 2017, JilJlodged another Tourist visa (subclass FAB00) application and was granted an
associated Bridging A visa. A further Tourist visa was granted on 3 July 2017 and is due tc cease on

irst arrived in Austratia on 23 March 2012 on Tourist
visas (subclass FAG00), granted on 1 March 2012. They departed Australia on 19 June 2012. On 3

November 2014, futher Tourist visas were granted and e-entered on 14
December 2014. leparted on 7 December 2015 and their last arrival in
Australia was 10 September . _Lheir Tourist visas are due to cease on 10 September 2017. On

141 December 2015,

On 11 July 2017, accompanied by a support person, approached the
Department of Immigration and Border Protection and requested assistance. They stated an intention
to remain in Australia and were seeking access to support services and advice on the processes
available to them.

Immigration timeline:

Date
18/06/2002

02/07/2002__|
16/07/2002
2411212002
11/02/2003
03/03/2005
16/03/2005
14/06/2005
1710712005
(2210612007
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Date

21/07/2007

21/08/2007

16/03/2008
30/04/2008

2/6/2008

28/06/2008
1/3/2011

29/03/2011
20/06/2012
01/08/2012

1441172012
06/11/2013
11/42/12018 :

Date Immigration Milestone

18/10/2016 | FA600 lodged (offshore)

18/10/2016 FAB00 granted (offshore)
21/11/2016 | Arrived in Australia

08/02/2017 Departed Australia

6/4/2017 Arrived in Australia

30/06/2017 FA600 lodged, BVA granted

| 03/07/2016 | FAG00 granted, BVA ceased. LUD 20/10/2017.

Date immigration Milestone
271021201 TR676 lodged (offshore)

2
01/03/2012 | TR676 granted, ceased 28/02/2013
22/03/2012 Arrived in Australia

19/06/2012 Departed Australia

b

26/09/2014 FAG00 lodged

03/11/2014 | FAB00 granted, LUD 10/08/2017

14/1212014 Arrived in Australia
711212015 Departed Ausiralia

11/12/2015 | CA143 lodged, dependant applicant

10/09/2016 Arrived in Australia

Date Immigration Milestone

2710212012 TR676 lodged

01/03/2012 TR675 granted, ceased 28/02/2013
22/03/2012 | Arrived in Australia

18/06/2012 Departed Australia

| 28/09/2014 FAB00 lodged

03/11/2014 FAB00 granted, LUD 10/08/2017
14/12/2014 Arrived in Australia

07/12/2015 Departed Australia

11/12/2015 CA143 lodged, main applicant
10/09/2016 Arrived in Australia

Health:
There are nil known heaith issues or concerns for the family members.

iarant) visa (subclass CA143

application.
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e
condition 8503 on thair Tourist visa, restricting them from lodging a further application onshore.

Ministerial Intervention options: '
As re not subject of a relevant Tribunal decision, the Minister's public
interest powers under sections 351 and 417 of the Act are not enlivened.

it is open to the Minister, however, to consider intervention under section 195A of the Acttogranta
visa. Section 195A provides the Minister with the power to grant any visa to a person in immigration
detention, if he thinks it is in the public interest to do so. The Minister's section 195A power is
sometimes applied to community cases where there are compelling or compassionate circumstances
and no other resolution options. Saction 195A power is non-compellable, meaning the Minister is
under no obligation to exercise or consider exercising your power.

Authorising Officer Contact Officer

Dora Chin-Tan

Assistant Secretary rector

Status Resolution Branch Complex Case Resolution Section

Date first prepared: 17 July 2017
Date last updated: 19 July 2017
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IMMIGRATION HISTORY

1.
2.
3.
_5.__
B

6.

Citizenship

IMMIGRATION HISTORY

|
[Date |

Event/s

18/06/2002

02/07/2002

16/07/2002

24/12/2002

11/02/2003

03/03/2005

16/03/2005

14/06/2005

17/07/2005

22/06/2007 |

21/07/2007

21/08/2007

16/03/2008

30/04/2008 |

02/06/2008

28/06/2008

01/03/2011

| 29/03/2011

20/06/2012

01/08/2012

14/11/2012

06/11/2013 |

11/12/2015

05/06/2017

15/06/2017

e ———

Date

Event/s

18/10/2016

Tourist visas (subclass 600) lodged {offshore})

19/10/2016

Tourist visas (subclass 600) granted (offshore)

21/11/2016

Arrived in Australia

09/02/2017

Departed Australia

06/04/2017

Arrived in Australia
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Date

Event/s

| 30/06/2017

Tourist visas (subclass 600) lodged, BVA granted

03/07/2016

Tourist visas {subclass 600) granted, BVA ceased LUD 20/10/2017.

Date Event/s

27/02/2012

Tourist visa (subclass 676) lodged {offshore)

01/03/2012

| Tourist visa (subclass 676) granted, ceased 28/02/2013

22/03/2012

Arrived in Australla :

19/06/2012

Departed Australia

26/09/2014

Visitor visa (subclass 600) lodged

03/11/2014

Visitor visa (subclass 600) granted, LUD 10/09/2017

14/12/2014

Arrived in Australia

07/12/2015

Departed Australia

11/12/2015

CA143 lodged, dependant applicant

10/09/2016

Arrived in Australia

Date

Event/s

27/02/2012

Tourist visa (subclass 676) lodged

01/03/2012

Tourist visa (subclass 676) granted, ceased 28/02/2013

22/03/2012

Arrived in Australia

19/06/2012

| Departed Australia

26/09/2014

Visitor visa (subclass 600) lodged

03/11/2014

Visitor visa (subclass 600) granted, LUD 10/09/2017

14/12/2014

Arrived in Australia

07/12/2015

Departed Australia

11/12/2015

Contributory Parent visa (subclass 143) lodged, dependant applicant

| 10/09/2016

Arrived in Australia

Date

Event/s

30/12/2016

Visitor visa (subclass 600) lodged (offshore}

03/01/2017

Visitor visa (subclass 600) granted, LUD 08/09/2017

06/04/2017

Arrived in Australia

05/05/2017

Departed Australia

08/06/2017

Arrived in Australia

Date

Event/s

| 30/12/2016

Visitor visa (subclass 600) iodged (offshore)

03/01/2017

Visitor visa (subclass 600} granted, LUD 08/09/2017

06/04/2017

Arrived in Australia

05/05/2017

Departed Australia

08/06/2017

Arrived in Austratia
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i ’f,g Australian Government SmeISS ion

S Department of Immigration and Border Protection For decision
PDMS Ref. Number MS516-002964

To  Minister for Immigration and Border Protection | Received

Subject Possible Ministerial intervention under section 195A of the 26 AUG 2016

Migration Act 1958 in relation to— Minister tor Immigratior
I and Border Proteciion

Timing For the attention of the Departmental Liaison Officer
Recommendation
That you:

1. agree to intervene under section 195A of the Migration Act not intervene

1958to gran-a Visitor visa (subclass 600) for
12 months, which will allow her to lodge a Partner
(Combined) visa (subclass 820/801) application;

- if agreed, please sign the section 195A decision documents at
Attachment A. '

Minister for Immigration and Border Protection

Signature

pate® 77 /2016

Sensitive: Personal 1
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Visitor visa (subclass 600)

8. Should you intervene under section 195A of the Act to grant-a Visitor visa

(subclass 600), she will be permitted to reside lawfully in the community for 12 months and she
will have the ability to lodge a Partner (Combined) visa (subclass 820/801) application. ||| |
Partner visa application will be assessed through the normal departmental process and she will be
required to meet the criteria for the grant, including paying the VAC of $6,865.

9. As the holder of a Visitor visa (subclass 600),JJJJJJJlwould not be eligible for subsidised
health care through Medicare and would not be eligible for any Centrelink assistance. The
Department recommends that [ Visitor visa (subclass 600) be granted with permission to
work, should she have the need.

10. If you agree to intervene under section 195A of the Act to gran—a Visitor visa
(subclass 600) for a period of 12 months, please sign the decision documentation at
Attachment A.

Decline to consider

11. Should you decline to intervene in_case under section 195A of the Act, the
Department will advise her accordingly and engage with her to depart Australia voluntarily.

Consultation — internal/external
12. NSW Community Status Resolution
Consultation — Secretary/Commissioner

13. This submission did not involve consultation with the Department’s Secretary or the
Commissioner of the Australian Border Force.

Client service implications

14. There are minimal client service implications.

Sensitivities

15_has an Australian citizen husband and child and no onshore pathway.
Financial/systems/legislation/deregulation implications

16. There are minimal financial/systems/legislation/deregulation implications.

Sensitive: Personal
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Attachments
Attachment A  Section 195A decision documents

Attachment B Submission MS16-002050

Autharising Officer

Cleared by:

Dora Chin-Tan
Assistant Secretary
Caseload Assurance Branch

25/08/2016

| ph: E—

Contact Officer Chris De Ruyter, Director, Complex Case Resolution Section, Ph: —

cc Regional Director, NSW/ACT
NSW Community Status Resolution
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EXERCISE OF MINISTERIAL DISCRETION
UNDER SECTION 195A OF THE MIGRATION ACT 1958

- STATEMENT TO PARLIAMENT -

Exercising my powers under section 195A of the Migration Act 1958
(the Act), | have decided to grant a visa under this section.

1. This person is detained under section 189 of the Act as an unlawful
non-citizen.

2. Havingregard to this person’s particular circumstances and
personal characteristics, | have decided to exercise my discretionary
powers under section 195A of the Act as it would be in the public

" interest to grant this person a visa.

3. Inthe circumstances, | have decided that as a discretionary and
humanitarian act to an individual with ongoing needs, it is in the
interests of Australia as a humane and generous society to grant
this person a Visitor visa (subclass 600) for a period of 12 months.

foor (Lo

THE HON PETER DUTTON MP
Minister for Immigration and Border Protection

07 [o9/ 2016
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EXERCISE OF MINISTERIAL DISCRETION
UNDER SECTION 195A OF THE MIGRATION ACT 1958

- DECISION INSTRUMENT -

Name:
Date of birth:
Client ID:

The above person is in immigration detention under section 189 of the
Migration Act 1958 (the Act) and | have considered their case under
section 195A of the Act.

I have determined that it is in the public interest to grant this person a
Visitor visa (subclass 600) for a period of 12 months.

| therefore exercise my power under section 195A of the Act to grant a
Visitor visa (subclass 600) for a period of 12 months in favour of this
person.

A A =
THE HON PETER DUTTON MP

Minister for Immigration and Border Protection

O7 |09/ 2016
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Minister’s Comments

Rejected | Timely Relevance Length Quality
Yes/No | Yes/No | [0 Highly relevant O Toolong Poor 1....2.....3.....4....5 Excellent
O significantly O Right length Comments:
relevant O Too brief

0 Not relevant

Key Issues

1. On 17 August 2016, you indicated you were inclined to consider intervening under section
195A of the Migration Act 1958 {the Act) to grant| il Visitor visa (subclass 600) for

12 months, which will allow her to lodge a Partner (Combined) visa (subclass 820/801) application.
Submission MS16-002050 at Attachment B refers.

2. —national, arrived as the holder of a Partner (Provisional)

(Temporary) visa (subclass 309), on | NN B s - ricd to an Australian citizen
and has an Australian citizen son, aged —is currently residing lawfully in the
community on a Bridging E visa (subclass 050) (BVE}.

3._Partner (Permanent) visa (subclass 100) application was refused on

- (< the Department failed to receive the appropriate documentation.
I (2i/<d to lodge an application for merits review within appropriate timeframes.

4, -vas refused a Partner visa, she is currently barred by section 48 of the Act and
cannot lodge a valid application for a substantive visa onshore.

5. This second stage submission is being referred to you for your final decision in the case of

Background

6. I circumstances are outlined in submission MS16-002050. There have been no
changes in [l circumstances since your decision on 17 August 2016.

Ministerial intervention under section 195A

7. If you agree to intervene in case under section 195A of the Act, the Department will
arrange for Il o be administratively placed into immigration detention, so as to enliven
your power under section 195A. The Department will liaise closely with your office and-
regarding these arrangements.

Sensitive: Personal
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Submission

* Department of Immigration and Border Protection For decision

PDMS Ref. Number M516-002050

At Australian Government

‘To Minister for Immigration and Border Protection

Subject Possible Ministerial intervention under section 195A of the

Miiration Act 1958 in relation to—

Timing Not applicable, please note-s in the community.
Recommendations
That you:

1. indicate whether you are inclined to consider intervening not consider

under section 195A of the Migration Act 1958 to grant
- Visitor visa (subclass 600) for 12 months, which will
allow her to lodge a Partner (Combined) visa (subclass
820/801) application;

- if you agree to recommendation 1, the Department will refer a
further submission for your final decision.

OR

2. indicate whether you are inclined to consider intervening consider ¢not consid
under section 195A of the Migration Act 1958 to grant T
_a Former Resident visa (subclass 151);

- if you agree to recommendation 2, please indicate whether you / not required

require[ [l to undertake health and character
assessments.

- if you agree to recommendation 2, the Department will refer a
further submission for your final decision.

Minister for Immigration and Border Protection

17 %
Date:....../....../2016
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Minister’s Comments

Rejected | Timely Relevance Length Quality
Yes/No | Yes/No | O Highly relevant O Too long Poor 1.....2....3.....4......5 Excellent
O significantly O Right length Comments:
relevant O Too brief

0 Not relevant

Key Issues

ational, last arrived in Australia on
s the holder of a Partner (Provisional) (Temporary) visa (subclass 309). -
is currently in the community on a Bridging E visa (subclass 050) (BVE), following the refusal of her

Partner (Permanent) visa (subclass 100) application on —current BVE
is due to expire on 22 July 2016.

2. is married to an Australian citizer— and has an Australian citizen
son_

3. _Partner Permanent) visa {subclass 100) application was refused on

after the Department failed to receive the appropriate documentation.

and had made various attempts to contact the Department regarding submitting the
documentation for their application.

4, lodged an application for review of the refusal of her Partner
visa application, at the Administrative Appeals Tribunal (AAT). On -the AAT refused
the application, as it was not lodged within timeframes.

5. As IR :s refused a Partner visa since last entering Australia, and is not the holder of a
substantive visa, she is subsequently barred by section 48 of the Migration Act 1958 (the Act).
This prohibits || from lodging a valid application for a substantive visa onshore.

6. | case is being referred to you for your consideration under section 195A of the Act
for the possible grant of a temporary or permanent visa, in order to allow her to remain onshore
with her Australian citizen family.

Sensitive: Personal 2



Document 14
Sensitive: Personal

Background

Immigration history

7. -first travelled to Australia on_on a Visitor visa (subclass 600). -
returned to Australia on — as the holder of a Partner (Provisional) (Temporary) visa
(subclass 309).

8. artner (Permanent) visa (subclass 100) application was refused on
nd her application for merit's review was refused after she failed to lodge

within the appropriate timeframes.

S. —is being managed by the Department through the grant of BVEs.
10. A detailed immigration history for-s at Attachment A.
" Family

11 s been married to -since B ~ corv of their marriage certificate is

at Attachment B for your reference.

12-has resided in Australia since .on various —visas, and he

acquired Australian citizenship on

13 ave birth to— an Australian citizen. A copy of
birth certificate is at Attachment C.

Best interest of the child

14. Australia is a signatory to the United Nations Convention on the Rights of the Child (CROC).
Article 3 of the CROC requires that in all actions concerning children under the age of 18 on
Australia’s jurisdiction, the best interests of the child shall be a primary consideration (note that it
need only be o, rather than the, primary consideration and that it may be balanced by other
countervailing considerations). '

15. Giver-family circumstances, Articles 17 and 23 of the International Covenant on Civil
and Political Rights (ICCPR), to which Australia is a party, are relevant in this case. Article 17 states
that ‘no one should be subjected to arbitrary or unlawful interference with...family’. Article 23
states that ‘the family...is entitled to protection by society and the state.” The removal of

nd possible separation from her Australian citizen family, may cause emotional and
financial hardship. However, the protection of the family unit under section 17 and 23 does not
amount to a right to enter or remain in Australia where there is no other right to do so. The
Department notes that should-depart Australia, she has a viable offshore pathway, and
that it is open to-and their child to accompany her.

16. It is open to you to consider that it is in the best interests of-child to allow
her to remain in Australia.

Health, identity, character and security

17. There is no evidence before the Department to indicate that there are any health issues or
concerns in relation to

Sensitive: Personal
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1- identity has been established in accordance with Procedures Advice Manual 3:
Establishing Identity in the Field and Detention.

19. There is no evidence before the Department that there are any character or security concerns

in relation to-

Options for future management

Ministerial intervention under section 195A of the Act

Visitor visa (subclass 600)

20. As-ad her Partner (Permanent) visa (subclass 100) application refused, she is
currently barred under section 48 of the Act from lodging a valid visa application. Should you
agree to consider intervening in [ lcase, the Department considers the grant of a Visitor
visa (subclass 600) to be the most appropriate.

21. if you consider intervening to grant_ a Visitor visa, she would be able to fodge a
Partner (Combined) visa (subclass 820/801) application, which would be assessed through regular
departmental processes. The Department notes that|JJllfwould be required to pay the visa
application charge of $6,865. -wou!d be required to meet health, character, identity and
security requirements.

22. As the holder of a Visitor visa (subclass 600), JJJJJJlwould not be eligible for subsidised
health care through Medicare and would not be eligible for any Centrelink assistance.

23. Should you be inclined to consider intervening in-ase, under section 195A of the
Act to grant her a Visitor visa (subclass 600) with work rights, the Department will refer a further
submission for your decision.

Former Resident visa (subclass 151)

24.If you are inclined to consider intervening i-case under section 195A of the Act, to
resolve her immigration status permanently, the Department considers the grant of a Former
Resident visa (subclass 151) to be the most appropriate.

25. The Former Resident visa (subclass 151) is typically used where a Minister wishes to consider
the grant of a permanent residence visa through the exercise of the relevant public interest
powers. There is a specific allocation of Former Resident visas (subclass 151) for Ministerial
intervention purposes in the annual migration planning programme.

26. A Former Resident visa (subclass 151) would allow -to remain in Australia permanentli

and would provide her with access to Medicare and Centrelink benefits and would allow
permission to work. Itis open to you to request that health and character checks be undertaken.

27. The Department considers the grant of a Former Resident visa (subclass 151) to be the less
preferred option, as the relationship between would not be subject to
departmental assessment.

28. If you are inclined to consider intervening under section 195A of the Act to grant a Former
Resident visa {subclass 151) to-the Department will refer a further submission to you for
your final decision.
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Decline to intervene

29. if you decline to intervene under section 195A of the Act in_ case, the Department
will advise her accordingly and engage with her to depart Australia voluntarily. However, should

isengage, the Department will commence planning her detention and subsequent
removal.

Offshore pathway

30. Should -agree to depart Australia voluntarily, she would have a viable offshore

immigration pathway, and would be eligible to apply for a Partner (Provisional) (Temporary) visa

(subclass 309) again. The processing time for this visa subclass is currently exceeding 12 months.
-would also be required to pay the visa application charge, which is currently $6,865.

31. It should be noted that if-chose this option and went offshore to lodge a Partner
(Provisional) {Temporary) visa (subclass 309) application, she would likely be separated from her
Australian citizen family for 12 months or more. However, it is open to || Avstralian
citizen family to accompany her during this process.

32. As-s currently on a BVE, if she were to be removed, she may be excluded from
applying for a visa offshore, for a period of three years, by Public Interest Criteria (PIC) 4014. If
Wdoes agree to depart and lodge an application offshore, it is open to her torequest a
waiver of PIC 4014,

Consultation - internal/external
33. NSW Community Status Resolution.

- Consultation — Secretary/Commissioner

34. This submission did not involve consultation with the Department’s Secretary or Deputy
Secretaries, or the Australian Border Force Commissioner or Deputy Commissioners.

Client service implications
35. There are minimal client service implications.
Sensitivities

36. —ational, who has an Australian citizen husband and child. -was

refused a Partner (Permanent) visa (subclass 100) application after the Department failed to
receive the appropriate documentation. -has no onshore immigration pathway.

Financial/systems/legislation/deregulation implications

37. There are negligible financial/ systems / legislation implications for the Department.
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Attachments
Attachment A  Immigration history

Attachment B  Marriage certificate

Attachment C —birth certificate

Authorising Officer

Cleared by:
Dora Chin-Tan

Assistant Secretary
Status Resolution Branch

Date: 7
- i "

Contact Officer Christopher De Ruyter, Director, Complex Case Resolution Section, Ph | 5 EGNG

cC Regional Director, NSW/ ACT
NSW Community Status Resolution
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Attachment A

mvicration istory -

| Name

Date of birth

Citizenship

Alias

Gender

ICSE D

Date Most Recently Arrived
in Australia

Date Detained

Current Location

IMMIGRATION HISTORY:
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W< Australian Government Submission

%™ Department of Immigration and Border Protection ‘ For decision
PDMS Ref. Number MS17-002213

To Minister for Immigration and Border Protection

Subject Possible Ministerial intervention under section 195A of the
Migration Act 1958 in relation to

Timing Not applicable - please note this is a second stage submission.
Recommendations
That you:

1. intervene under section 195A of the Migration Act 1958 to @ / decline to
W intervene
isitor visas {subclass 600} for 18 months,
with permission to work;

— if agreed, please sign the section 195A decision
documentation at Attachment A.

| Minister for Immigration and Border Protection

Signature.'é‘f\.m.

2
Date:...f./..‘?..?./ZOl?

Received

-1 ave 01

Ministar for Immigration |
and Border Protection -] .

Sensitive: Personal
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Minister's Comments
Rejected | Timely Relevance Length Quality
Yes/No | Yes/No | O Highly relevant O Toolong Poor 1.....2.....3.....4......5 Excellent
O significantly O Rright length Comments:
relevant O Too brief
O Notrelevant

Key Issues

1. On 13 June 2017, you agreed to consider intervening under section 195A of the

isitor visas (subclass 600) for 18 months, with
permission to work, to enable them to apply for Regional Sponsored Migration Scheme (RSMS)
(subclass 187) visas without departing Australia. Submission MS17-001540 at Attachment B
refers.

2. Since your decision of 13 June 2017, the Department delayed referral of a second stage
submission as eparted offshore for family reasons for ten days, and

again on While offshore,
Electroni uthority (ETA) (subclass 601) visas valid for 12 months, which enabled them to
return to Australia, however permission to work is not a feature of this visa.

3. qave also lodged the visa application component of the Regional Sponsored
Migration Scheme (RSMS) (subclass 187) visa, and have been granted Bridging A (subclass 010)
visas in association with this application. While a Bridging A (subclass 010) visa does not have
conditions (and therefore would provide them with permission to work), their Bridging A (subclass
010) visas will not be in effect while they continue to hold ETA visas. As such, they are currently
unable to work in Australia, and the Department is seeking your intervention to provide them with
permission to work.

Meen no other changes in the-ircumstances since your decision of

5. This submission is being referréd to you for your final decision in this case.

Sensitive: Personal
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Background
immigration history

6. ave principally resided in Australia since
wa t visa (subclass 572) with SR eld

this visa until 18 February 2014, whenj vas rnted a Tepoary Work (Skilled) visa

subclass 457), with $8 i BRI | hese visas were cancelled on
, odged a review of the Department’s decision

review remains ongoing. re currently lawful'in the community holding ETA visas.

7. Further détails of the case are outlined in submission MS17-001540 at Attachment B.
Options for future management

Ministerial intervention under section 195A of the Act

8. If you are inclined to exercise your Ministerial Intervention power under section 195A of the
Act to grant Misitor visas (subclass 600) for 18 months, with permission to work, as
indicated in your decision ot 13 June 2017, this will enable-o work lawfully in
Australia while awaiting the outcome of their RSMS application.

9. If you are inclined to intervene in Mase under section 195A of the Act, to
grant them Visitor visas (subclass 600) for 13 months, with permission to work, they will need to
request the cancellation of their current visas, in order to be administratively detained and enliven

our power under section 195A. The Department will liaise closely with your office and
“egarding these arrangements.

10. If you are inclined to intervene in SEEK S B 2<c to grant them Visitor visas
{subclass 600) for 18 months, with permission to work, please sign the decision instruments at
Attachment A.

Decline to consider

11. Should you decline to intervene i ase under section 195A of the Act, they
will continue to remain lawful in Australia as holders of ETA visas, and following the expiry of these
visas, their Bridging A (subclass 010) visas will come into effect. This will mean that e
unable to work lawfully in Australia until June 2018.

Consultation - internal/external
12. Your office, Permanent Employer Sponsored Entry Section, WA Community Status Resolution
Consultation - Secretary/Commissioner

13. This submission did not involve consultation with the Department’s Secretary or the
Commissioner of the Australian Border Force.

Client service implications

14. There are minimal client service implications.
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Sensitivities

15. Nil.

Financial/systems/legislation/deregulation implications

16. There are minimal financial/systems/legislation/deregulation implications
Attachments

Attachment A  Section 195A decision documentation — Visitor visa

Attachment B  Submission M§17-001540

Authorising Officer

Cleared by:

Dora Chin-Tan
Assistant Secretary
Status Resolution Branch

01/08/2017
| Ph:

Contact Officer: —Director, Complex Case Resolution Section, Ph—

cc Permanent Visas and Citizenship Branch
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EXERCISE OF MINISTERIAL DISCRETION
UNDER SECTION 195A OF THE MIGRATION ACT 1958

- STATEMENT TO PARLIAMENT -

Exercising my powers under section 195A of the Migration Act 1958
(the Act), | have decided to grant a visa under this section.

1.  These people are detained under section 189 of the Act as unlawful
non-citizens.

2. Having regard to these people’s particular circumstances and
personal characteristics, | have decided to exercise my discretionary
powers under section 195A of the Act as it would be in the public
interest to grant these people visas.

3.  Inthe circumstances, | have decided that as a discretionary and
humanitarian act to an individual with ongoing needs, it is in the
interests of Australia as a humane and generous society to grant
these people Visitor visas (subclass 600) for a period of 18 months.

foew Lo

THE HON PETER DUTTON MP
Minister for Immigration and Border Protection

2.1 /o9 2017
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EXERCISE OF MINISTERIAL DISCRETION
UNDER SECTION 195A OF THE MIGRATION ACT 1958

- DECISION INSTRUMENT -

Name:
Date of birth:
Client ID:

Name:
Date of birth:
Client ID:

Name:
Date of birth:
Client ID:

Name: :
Date of birth: §
Client ID: :

The above people are in immigration detention under section 189 of the
Migration Act 1958 (the Act) and | have considered their case under
section 195A of the Act.

I have determined that it is in the public interest to grant these people a
~ Visitor visa (subclass 600) for a period of 18 months.

I therefore exercise my power under section 195A of the Act to grant a
Visitor visa (subclass 600) for a period of 18 months in favour of these
people. -

THE HON PETER DUTTON MP
Minister for Immigration and Border Protection

21 /27 2017



Document 15

Sensitive: Personal

4 _ Australian Government Submission

7" Department of linmigration and Border Protection For decision
PDMS Ref. Number MS17-001540

To  Minister for Immigration and Border Protection
Subject Possible Ministerial intervention under section 195A of the Migration
_Act 1958 in relation to : .
| = eceived
4 MAY 2007

Rinister for Immugration
and Border Protectiion

Timing As requested by your office 28 April 2017
Recommendation
That you:

1. indicate whether you are mchned to consider lntervemng @ot consider

w;th permlss;on to work, to enable them to apply for Regional
Sponsored Migration Scheme visas (subclass 187) without
departing Australia;

- i agreed, the Department will refer a further submission
for your final decision.

| Minister for Immigration and Border Protection

i
|
|
1
|

, : / '
| Svgnature......,é;gﬁ... Date:..?..B..‘“../ZOl? |
|
Minister's Comments
Rejected | Timely Relevance Length Quality
Yes/No | Yes/No | [ Highiy relevant O Toolong Poor 1.....2......3......4.....5 Excellent
0 significantly O Right length Comments:
relevant O Too brief
1 Notrelevant
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Key Issues

R R Tt . e being referred for your consideration under
section 195A of the Migration Act 1958 (the Act), as requested by your office on 28 April 2017, to
enable them to apply for Regional Sponsored Migration Scheme visas {subclass 187) without
departing Australia.

2 -mve principally resided in Australia since hen

was granted a Student visa [subclass 572) with eld
this visa until as granted a Temporary Work (Skilled) visa

ese visas were nd -
odged a review of the Department’s decision t ith the
Administrative Appeals Tribunal (AAT). This issue is discussed in more detall in paragraphs 6 —12.

, SR ; odged a Regional Sponsored
Mxratxon Sc eme [ﬁm Drrect ntry nomination (subc ass 19 application for the position of
i ’ IR o this position. At this time s unable to

d Migration Scheme visa (subclass 187) application for
: RO AR R LIS B 5 they do not hold an appropriate visa to lodge this
application onshore. As such, JESREEEERS"ould be required to depart Australia to lodge a
valid application.

4. Should you agree to consider intervening under section 195A of the Act to grant

isitor visas (subclass 600}, as the holder of a substantive visa ould be
eligible to lodge a valid associated Regional Sponsored Mngratnon Scheme visa (subclass 187)
application while remaining onshore.

A R currentl lawful in the community holding Bridging E visas (subclass 050),
in assocratson with SRR @ ngoing AAT matter. These visas will remain valid for 28 days
after the AAT decides the revnew request,

Background

Immigration history

as granted a Temporary Work (Skilled) visa

odged a subclass 457 Temporary Work (Skilled)
nomination appli he Department refused
this application s the decision-maker was not satisfied that the position
associated with the nomination was genuine.

8. On —the Department commenced the cancellation process in relation to his
Temporary Work (Skilledlyi 7). Following further assessment and consideration of
information provided bw was deemed that he had breached condition 8107 -
Not cease or change work. The Department subsequently—nd his
” copy of the refusal decision record is available at

Sensitive: Personal 2
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Attachment A. odged a review of the Department’s decision
ith the Administrative Appeals Tribunal (AAT). This review remains ongoing,

odged a review w1th the AAT of the Department s decision to refuse =
ubclass 457 Temporary Work (Skilled) nomination application. This review

remains ongoing.

10. Further details of the -mmigration history are available at Attachment B.

Regional Sponsored Migration Scheme Direct Entry nomination {subclass 187) and associated visa
application

11. As stated abovemwged a Regional Sponsored Migration Scheme
(RSMS Dic Entry nomination {subclass 187) application for the positionm

Indicative processing timeframes for this type o

apphcatlon is current y 12~ 1 3 Months,

uld you agree to consider intervening under section 195A of the Act, to grant the [REERES
ﬂisitor visas (subclass 600) ould be able to lodge her Regional Sponsored
Migration Scheme visa (subclass 187 ication at any time, and pay the Visa Application Charge
(VAC) of $7200. However, should odge her application prior to the Department finalising
the Regional Sponsored Migration Scheme Direct Entry nomination (subclass 187) application, and
this application is unsuccessful, BRI s application will be refused and she will forfeit her
VAC. As such, the Department recommends that should the e granted Visitor visas
{subclass 600), that they be granted for a period of 18 months, to allow the flexibility to
lodge their Regional Sponsored Migration Scheme visa (subclass 187) application at a time of their
choosing and appropriate to their circumstances.

AAT review related to the cancellation of the Temporary Work {Skilled) visa {subclass 457)

eview request and remit his case back to the

13. Should the AAT find in favour of ok ,
S emporary Work (Skilled) visas (subclass 457)

Department with direction i
would be re-instated.

14. Should the AAT affirm the Depa d ision, your power under section 351 of the Act
would be enlivened. This will enablwo request Ministerial intervention under

section 351 of the Act, allowing you to substitute a more favourable decision, if you think it is in
the public interest to do so.

AAT review related to the refusal of ubclass 457 Temporary Work
(Skilled) nomination application

15. Should the AAT find in favour of eview request and remit his case back to the
Department finding that the position associated with the nomination was genuine, it would then
be open to*o lodge an application for a Temporary Work (Skilled) visa

(subclass 457). This application would then be assessed in line with other Temporary Work
(Skilled) visa (subclass 457) applications, against the appropriate criteria. Indicative processing
timeframes for this type of application is currently six months.

Sensitive: Personal 3
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External interest

le.mmve made representafions to the Office of the Hon. Christian Porter MP,
Senator Dean Smith, and Mr Erank Alhan LA Additignally ip ' BRI h e Office of the

_Christian Porter MP advised 8

Link to the Australian community
e ave lived in Australia for the last five years. They have bought a house,

: SR SN nd advised the Department that they wish to stay in Australia as
“they are committed to a life here.

Character and security

18. There are no known character issues related to —an or offshore. Appropriate
character checks were conducted as part of their previous visa applications. Additionally, the
Department will conduct any further character checks as required related to any ongoing visa
application, prior to grant. '

19. Thereis IIOY" QL2

ion -_-_ epartmental systems to suggest that there any security concerns
in relation to s : '

B ol valid passports form
R R (| hold vali

National Returns and Removals Taskforce/Removal Availability

Identity

5 S dentities are established. S8
passports for e

21. This submission has been reviewed by the National Returns and Removals Taskforce on
3 May 2017.

Zz.mave an ongoing matter before the AAT and are therefore not currently
avatlabie Tor removal. I hold valid passports and removal

arrangements would be straightforward shou ey be required to depart Australia.

23. ny removal action would need
to consider

Options for future management

Ministerial intervention under section 195A of the Act

24. If you are inclined to consider intervening under section 195A of the Act i

case to grant them a substantive visa, the Department recommends that a Visitor visa

(subclass 600) for a period of 18 months, with permission to work as the most appropriate option.
This would allow them to lodge an associated Regional Sponsored Migration Scheme visa
(subclass 187) application onshore.

25. As the holder of Visitor visas (subclass Sm),qou!d not be eligible for
Australian Government asWy e entitled to health care through reciprocal

medical arrangements wit
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26. The grant of Visitor visas {subclass 600}, would aﬂowﬁo remain lawfully in the

munity as holders of substantive visas whils rtment assesses”
egional Sponsored Migration Scheme (RSMS) Direct Entry nomination (subclass 18

Decline to consider

application.

27. Should you decline to intervene in“ase under section 195A of the Act, they

~ will continue to remain lawful in Australia as holders ot Bridging E visas (subclass 050), in
association with ngoing AAT matter, which depending on the cutcome, will
provide ith further options in regard to their immigration matter.

Consultation - internal/external

28. Your office, Permanent Employer Sponsored Entry Section, National Returns and Removals
Taskforce

Consultation — Secretary/Commissioner

29. This submission did not involve consultation with the Department’s Secretary or the
Commissioner of the Australian Border Force.

Client service implications
30. There are minimatl client service implications.

Sensitivities

31. As previously mentioned, the§ S #:re unable to lodge a valid Regional Sponsored
Migration Scheme visa (subdass 187) apphcatlon onshore,

Financial/systems/legislation/deregulation implications
32. There are minimal Financial/systems/legislation/deregulation implications

Attachments

Attachment A -k 57 visa cancellation decision record

Attachment B immigration history

Authorising Officer

Cleared by:

Dora Chin-Tan
Assistant Secretary
Status Resolution Branch

4
Ph
Contact Ofﬂcer:- Director, Complex Case Resolution Section, Ph :-

cc Permanent Visas and Citizenship Branch
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Attachment A

Name

ICSE ID

Citizenship

IMMIGRATION HISTORY:
Date Event
15/03/2008 rrived in Australia holding an ETA.
20/04/2008 eparted Australia
16/08/2012 rrived in Australia holding a eVisitor.
09/09/2012 eparted Australia L
08/11/2012 ranted a Student visa (subclass 572), with [EE
26/12/2012 rrived in Australia holding Student visas (subclass 572).
11/03/2013 eparted Australia
29/03/2013 rrived in Australia
17/06/2013 eparted Australia
08/07/2013 rrived in Australia
24/09/2013 eparted Australia
09/10/2013 rrived In Australia
03/11/2013 eparted Australia
26/11/2013 trived in Australia
06/12/2013

-odged a subclass 457 Temporary Work (Skilled) nomination

application, hamin

18/02/2014 granted a Temporary Work {Skilled} visa (subclass 457), with
26/02/2014 eparted Australia

| 19/03/2014 rrrlved In Australia

| 28/04/2014 eparted Australia
12/05/2014 prrived in Australla
10/10/2014 departed Australia

 26/10/2014 arrived in Australia
28/03/2015 eparted Australia
07/04/2015 rrived in Australia
26/07/2015 eparted Australia
16/08/2015 rrived in Australia
05/08/2015 eparted Australia
15/09/2015 rrived in Australia
10/03/2016
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* Department of Immigration
and Border Protection

]
RECORD OF DECISION.WHETHER TO CANCEL VISA UNDER
SECTION F THE MIGRATION ACT 1958

PART A:  CLIENT AND VISA DETAILS

1.  Personal particulars of visa holder

Family Name :
Given Names :
Date of Birth :
Citizenship :

Client ID:

2. Visa details

Visa class/subclass: Class UC Subclass 457 - Temporary Work (Skilled)

Date of visa grant
Visa expiry date:
File Reference:;

Cancellation [D:

PART B: CONSIDERATION OF VISA CANCELLATION
Information considered

I am a delegated decision maker under Section 116 (General Power) of the Migration Act 1958
(the Act). In reaching my decision regarding visa cancellation | have considered the following:

+ relevant legislation contained in the Act and Migration Regulations (1994) (the
Regutations), collectively ‘migration law’;

» information contained in the Departmen j 3,
¢ documents and information provided by, and
s other relevant information held on departmental files.

S3G W ethpton Ntrece Moot Perih Wy GO0
Pachicd Hag Vo 7 Northhewdpe, W A GX6S
fotophione 131 SN



Documént 15

2
PARTC: GROUND(S) FOR CANCELLATION
The ground(s} for cancellation considered in this decision record are:

§116 (1} Subject to subsections (2} and (3), the Minister may cancel a
visa if she or she is salisfied that;

(b} its holder has not complied with a condition of the visa;
Assessment
information before me, | am satisfied there i cellation of
isa under section 1186 of the Act becau as not
ndition 8107 which was imposed on his visa, as not complied
with paragraph 3(b) of condition 8107, which states:
8107
(3) If the visa Is, or the last substantive visa held by the applicant was, a
Subclass 457 (Temporary Work (Skilled)) visa that was granted on the basis
that the holder met the requirements of subclause 457.223(2) or (4):

{b) if the holder ceases employment — the period during which the
holder ceases employment must not exceed 90 consecutive days;

Reasons

The standard business sponsor who —

B R (e sporison).
On 18 April 2016 the sponsor advised the Department in writing that_ad ceased
employment with them effective Nelther he nor the sponsor have informed the

Department that he has returned to work for the sponsor or an agsociated entity of theirs within
90 cansecutive days of ceasing employment.

Departmental records do not indicate that within 90 consecutive days of ceasing employment
with the spo

nt Temporary Business Entry nomination application was
approved men relation to any other sponsor.
lam satisﬁed”;as ceased employment for more than 80
consecutive days and does not meet the requirements of paragraph 8107(3)b) of condition
8107 attached to his visa.

-o longer meets the requirements of Regulation 457.223(2) or (4).

According to Australian migration law, In these drcumtanca_isa may be
cancelled under paragraph 116(1)(b) of the Act as set out above.

The powers fo make a decision about whether {0 cancel the visa exist whether the non-
compliance was deliberate or inadverient.
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Response fo the Natice of Intention to Consider Cancellation

, I Bvas notified on 13 December 2016, by registered mail, of
e | ‘ e canceliation and the Notice of Intention to Consider
Cancellatton (NOICC) nvited o respond in writing.

A response was received from mia email on 21 December 2016 and a further
response was received on 3 January . Attached to these emails were the following
documents:

« Notification of ap

rary Business Entry Standard Business
Sponsorship for 30N

ber 2016.

ubject to approval of omination, signed and dated

e Copy of an email from'equesﬁng the Department
link the nomination application to xisting subclass 457 visa,

¢ A copy of the 'acknowledgement of nomination application received’, dated
21 December 2016.

¢ An email with attached character reference from Mr Frank Alban, MLA, dated

23 December 2016.
W&zr 2016 with attached character reference from
A characier referance dated 19 December 2016 from HSIEEEE NI

. An outdoor photograph of the o [
e A deiartmental emall, dated 22 December 2016 acknowledging receipt of

nitial response to the NOICC received on 21 December 20186.

In his imt:al response tothe NOICCFonﬁrms his approved sponsor ceased his
e 11 15 and a new nomination was lodged on his behalf by

BN 12 July 2016.

This nominafion was refused on 6 December 201 G.Hefers to numerous delays
brought on by continued requests from the 457 depa and states 'this nominatio

1 fused...". No supporting evidence or argumen't' has been submitted to support
haracterisation of ‘unfairly refused’.
Honﬁrms a new nomination for him was lodged by-n
, ecember 2018. He states:

7 believe thal if the processing times on the 457 visa fell within the stipulated period of
28 days as they were noting at the time, | would not have been outside of my 90 day

rfod by much more than a week or two. | could certainly have started working for
m any stage from the 6" July 2016 and it was only the 457 department
me to be out of employment for this lengthy period of time.’

Migration law is clear on this point: a new nomination must be lodged within 90 days of
ment with the previous approved sponsor. The initial nomination by
omplied with this regulation. However, that nomination was lawfully refused
on & Decem 8. The time taken to finalise the application is not relevant to this
consideration of cancellation.
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By mn calculations, if the Department had refused the 12 July 2016 nomination

application ‘within the stipulated period of 28 days as they were noting at the time’ he would
have been outside the 90 day period to have another nomination lodged on his behalf by ‘a
week or two'.

This would still -compliance with paragraph 8107(3)(b) of condition 8107 attached
to his visa and mwd still not meet the requirements of Regulation 457.223(2) or
{4). One factor contributing 10 Australia’s stability and its appeal as a migration destination Iis the
strength of our commitment to upholding the law by complying with legislation and regulations.

As a reason not to cancel his visamssgm 1 have at all times abided by the
conditions sef for me by the Depa Protection’ (sic). | acknowledge he appears
to have endeavoured to comply with all ith Isa as per the [egislation and
regulations. However, as outlined above, ecame non-compliant with paragraph
(3)(b) of condition 8107 attached to his visa when the nomination application was refused on

6 December 2016 and he chose to remain in Australia and contravene Australia’s migration
laws,

While | acknowledge it might be inconvenient, subclass 457 visa holders in this situation have
the optien of applying for any other visa for which they might be eligible or departing Australia
until their sponsorship nomination is decided. If they do not comply, thelr visa may be cancelled.

- having ‘bought a housa $6 OUT 00LS and will consider remalning here should
ndicate that they are willing to cantinue with this position’,

In his second response to the NOICC SIS tates ‘this is the first time we have
received direct communication from ImGIatior ifimunications have always been between
our Immigration Agent and yourselves' This is a requirement whereby a migration agent
authorised by the visa applicant becomes the authorised representative and correspondence
recipient for a particular matter. As visa cancellation consideration is a different matter, for

which no agent has been authorised to receive communication on ehalf, it was
appropriate for the Department to communicate directly only with SC ration
agent.

_enterates his earlier assertion ‘we have obeyed DIBPs every instruction and
requirement in order to stay/work within all legal perimeters in Australia, and we have done so

the honourable way’ (sic).

As previously noted,*ppears to have endeavoured to comply with the
conditions of his visa as per the legislation and regulations until the nomination application
lodged on his behalf by ﬁas refused on 8 December 2016. By voluntarily
choosing to remain in Australia after this decision he is contravening Australia's migration laws.

In his second response to the NOICQ
to the cessation gf hi t with the sponsor,

While the WentsWescnbes are concerning ' OF€ Prof '
jurisdiction of Fair Work Australia. | have not been made aware of any action in th!s regard
neither is there any information before me that a formal allegation of breach of sponsorship
obligations has been made to the Department.
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in his second NOICC resp ns B S gain criticises the time the Department took,

o ' bpplication to become an appr
o retuse their nomination of him for the position of%
SREIREER < | hzve noted ven that the nominalion was rejused, this
t!metme makes no difference to the outcome. ould still have become non-
compfliant with paragraph 8107(3)b}) of condition 810 ed to his visa and he would not
meet the requirements of Regulation 467.223(2) or (4) while he remained in Australia.

ntates ‘our agent was advised that the Spon&orsh:p for
was approved, however contrary lo the report emalled to us the nomination was refused. | re-
read the report many limes and it still seems contradictory In its evaluation from one paragraph

to ic). This is not directly relevant to this consideration of visa cancellation. However,
as as raised the Issue, | will briefly address it.

As implied In the previous paragraph, the employer's application to become an approved
business sponsor is a separate matter from the nomination of a particular person for a specified
position.

Astc:”mmennon regardin adiciions in the decision record, the document
clearly outiines wystnwhich C T oL j i ttsneedforan

employee in this position given it on emp oYs :
demonstrated a turnover or profit margin sufficient to warrant employmg S

IR i the Department is ‘considering y 457 visa on the grounds
that / haven’! worked for 90 consecutive days as per my visa stipulations’,

This is incorrect. | am considering cancellation of FEESEEEIEEIREEEE: (1 class 457 visa on the
grounds that, although a new nomination was lodged for him within 90 days of cessation of
employment, that nomination was refused. As t { ¢ has expired 1t is ot
possible for ancther nomination to be lodged oWhalf within the legally
allowable timeframe. This timeframe exists because the subclass 457 visa programme is
designed to address identified skill shortages in the Australian workforce. if a nomination is not
lodged within the 90 days, or is lodged within the timeframe but is then refused, jslation

d requiations deem the visa holder's particular skill is no longer required. While
emains onshore he contravenes Australian migration law which states that in such

a siuation the visa may be cancelled.

meiteraies, ‘'t am following the rules, and as per my initial response to you, / have
seriously stuck to your rules, as I'm not permitted to work white the application Is in the process

or In an approval stage’ (sic). This is partially correct. However, the condition relating to working
only for an approved $ponsor once a n i of a number of conditions
attached fo the visa. As detailed abost in confravention of
paragraph 3(b) of condition 8107 and no longer meels the requirements of Regulation
457.223(2) or (4).

Hﬁen makes 13 numbered points attesting tom«)od character
ana Tonourable intentions’. The character references sub provide substantial support for

mi
this claim and | accept at face-valuemood character and honourable
intentions. These are not at issue in this consideration cancetlatlon. however | will address
some of these points in Part D below.

in concfus:on"easserts ‘I have followed the immigration 457 Visa rules to the

letter (sic). As previously mentioned. there is no evidence to contradict this assertion up untit
the time the nomination by —vas refused. At this pointﬂ
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ceased to follow ‘the Immigration 457 Visa rules to the letter’ (sic) by choosing to remain in
Australia and contravene Australia’s migration laws.

T Iso alludes to Australia’s stabilily and its appeal as a migration destination due
to our commttment to upholding the law by complying with legislation and regulations when he
states he ‘will continue fo follow all Austratian rules - as this is part of the reasoning why we
made the decision to invest our lives into this country’ (sic).

WhlleHemams onshore helding a subclass 457 visa without either an approved
nomination, an application underway for another visa, and/or an appropriate bridging visa he is
contradicting this claim by continuing to contravene Austrafia’s migration laws.

There is no evidence before me indicaﬁngmas availed himself of the option of
applying for any other visa for which he might be eligible or departing Australia until his current
sponsorship nomination is decided.

PARTD: DECISION WHETHER TO CANCEL

Assessment of relevant factors

Taking into account the material listed under 'Information considered' above, | have made the
following assessment with regard fo several relevant factors.

- the purpose of —ravel to and stay in Australia.

On 18 February 2014“35 granted a Temporary Work (Skilled) visa (subclass
457) for the purpose of being able to fill a skill shortage and work in Australia for an approved

sponsor In a skilled occupation for which he was specifically nominated and which could not be
filled from within the Australian workforce, The 457 Temporary Work (Skilled) visa also allows
the holder a period of 90 days after ceasing employment in which to either:

¢ Find another employer to lodge a new subclass 457 nomination application for them to take
over sponsorship of the existing 457 Temporary Work (Skilled) visa which must be approved
before they can start working for the employer; ,

* Lodge a further application while they remain in Australia for a visa relevant to their changed
circumstances and if approved will provide an alternative, appropriate pathway for them to
be able to remain in Australia if their subclass 457 Temporary Work (Skilled) is cancelled; or

« Depart Australia, and if the visa is cancelled they will be able lodge a new visa application
from overseas if they either find a new sponsor willing to sponsor them for a new Temporary
Work (Skilled) visa or if they have another purpose for wishing to return to Australia.

In his response to the NOICWefers to the quality of life and some of the
benefits _n}oys by He also refers to the fact they had expected to
gain permanen residency in Australia. This does not relevantiy address the purpose of his
travel to and stay in Australia with regard fo the provisions of migration law and regulations

relating to the subclass 457 visa, as cutlined in the NOICC,

The Temporary Work (Skilled) visa (subclass 457) is igs i ‘ ress
Australia's skill shortages; it is hot designed to enable settle
permanently in Australia.

On 12 July 2018, 88 days afle eased employment with the s
inat 5 lodged by Australian employer
o work for them in the occupation o

.
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« That nomination was refused on 6 December 2016.

. men lodged another nomination application for him on
ecember .

» This indicates his purpose for remaining in Australia is now on the basis of wishing to
work for that business if the nomination is approved.

» ltis notin line with the purpose of the visa that beyond 80 days from ceasing
employment with the sponsor the visa holder continues to hold a subeclass 457 visa for
an extended period of time to continue searching for another sponsor or to wait the
outcome of a new 457 nomination application lodged outside the 90 day period. The
visa holder is able to do that from overseas.

¢ A subclass 457 visa holder can only commence working for 8 new employer once a new
457 nomination application has been approved.

+  While mmams in Australia holding & subclass 457y i
lawfully work for any new employer in order to financially support
while he continues to live in Australia.

+ Itis not known how long it may take for this new 457 nomination application to be
processed, nor what the outcome will be. It is not in line with the purpose of the visa that
beyond 90 days from ceasing employment a client continues to hold a subclass 457 visa
for an extended period of time to attempt to find another sponsor or to await the
outcome of a new 457 nomination application lodged outside of the 90 day period. This

new nomi was lodged 160 days after the 90 day period ended and 266
days afte ecased employment. This is an extended period of time,

. i cel the visa under these grounds it will not incur a penalty to prevent
Wemg able to apply for, or be granted, a new visa from overseas. if the
curren nomination application is subsequently approved, or if he finds another
sponsor and has a 457 nomination application approved for them, it will then be open to
him to apply for a new 457 Temporary Work (Skilled) visa from overseas to seek to
return here to commence working for the new sponsor.

| 'give this consideration no weight in the visa holder's favour.

- the exte ompliance with any conditions subject
to which sa was granted.,

-ppears to have complied with the conditions of his visa until the nomination
made on his behalf bymus refused on 6 December 2016. Since that
time he has not complied with paragrap of condition 8107 and no longer meets the

requirements of Regulation 457.223(2) or (4).

| give this consideration a littie weight in the visa holder's favour.
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- the degree of hardship that may be caused to e

In his response to the NOICCES L :.;, B cfers to the quality of Australian soclety and
i _ e states that with the prospect of permanent residency
£ nd wrapped-up various elements of our lives’ (sic).

mescnbes hoere seftled here and committed to a life
ustralia; having ‘bought a ho nd will consider remaining he
MR cicafo that they are wiling to confinue with this position’. He states eemad

to feel so much better not being “those forelgners” as now they could say “one day we will be
cne of you™,

The subclass 457 visa is a temporary visa and whileomad previously applied for a
permanent visa, the outcome of any application is n uid not be presumed until
it is finalised.

he ‘retumed to

S note many

B ove previously relocated at least
' Hecided to come to Australia and
, 4-year adventure of work February 2014- stitl had my work in
nd it was our intenflon to return when the time came’ (sic). At that time the

e A ould have once mare been disrupted after having spent longer in
Austra a, per aps making that relocation more disruptive.

There are provisions under the Temporary Work (Skilled) visa (subclass 457) regulations which
require a sponsor pay reascnable repatriation ¢ olders on cessation of their
employment. There is no evidence before me of ttempting to make use of this
provision.

While | acknowledgeca
and/or hardship for JEEs _ : g

shortage and work in Austraiia for an approved sponsor in a skilled occupation for which he was
specifically nominated and which could not be filled from within the Australian workforce.

B isa may result in some mconvemence

cember 2016 when the nomination lodged by
hehalf was refused.

i -as made an argument on compassionate grounds it is not compelling
the temporary nature of the visa and the need to consistently apply Australia's migration

given
laws.

| give this consideration minimal weight in the visa holder's favour.
- the circumstances in which the ground for cancellation arose.

| acknowledge the circumgt ground for cancellation arose might to some
extent have been beyond ontrol, in that the alleged behaviour of his
sponsor led to his dismissal and the refusal of the nomination made by

was out of his hands.

However, itis —:hoice to remain in Australia despite no longer heing sligible to
hold the visa.
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f give this consideration no weight in the visa holder's favour.

B e B ast and present behaviour towards the department.
There is no other evfdence—-as been uncooperative with the Depariment.
| give this consideration a little weight in the visa holder’s favour.

- whether there are persons in Australia whose visas would, or may, be cancelled
unders140

Aording to departmental records §

if | decide to cancel the visa this will result in the automatic consequential cancellation of the
above visas by operation of law under section 140 of the Act.

It is not an unintended conseguence of the legislation if isas are

consequentially canoeued:mmigraﬁon status ue to remain the same
for each individual. This will avoid the possibility of splitting f one were permitted
to remain in, or return to, Australia but others could hot.

| give this consideration no weight in the visa holder’s favour.

that would or may be breached as a

- whether Australia has
risa.

result of cancelling RS

According to departmental records-1as notraised any issues of requiring
protection from his home country.

| give this consideration no weight in the visa holder's favour.

- legal consequences of a decision to cancel the visa

ja's migration laws are clear; there is no necessity nor legal basis in law for
continue to hold the visa.

A decision to cancel the visa under the grounds being considered would r j i

bar on applying for certain visas onshore. Cancellation might also result in M
becoming an unlawful non-citizen liable to detention under $189 and removal under 8198 of the
Act if he did not voluntarily depart Australia. However, any risk of detention would arise from the

lack of a bridging visa rather than the cancellation of the substantive visa.

Given the circumstances as set out above, | do not consider this to be a significant reason not
o cancel his visa,



Document 15

[ have also considered whether, a ncellation decision, uld be
subject to indefinite detention. As as the right to reside n do not
place weight on this consideration as a reason not to cancel his visa.

Given the circumstances outlined above, these are not unreasonable consequences of the
cancellation nor are they unintended consequences of the legislation.

| give this consideration no weight in the visa holder’s favour.
- other relevant matfers

No other relevant matters have been raised.

PARTE: DECISION

After care

tion before me, | am satisfied there is a ground for
cancelling ubclass 457 visa and | am satisfied the grounds for
cancelling the visa outweigh any reasons for not cancelling.

| have decided to cancel the visa.

Paesition number: 00001670

Senlor Visa Cancellation Officer

Visa Cancellation Unit WA

General Cancellations Network

Department of immigration and Border Profection

8 January 2017
3:45pmWST
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Attachment A

(Australia) lodged a subclass 186 Employer Nominated Scheme (ENS) Temporary
Residence Transition (TRT} nomination application.

29/03/2016 [icparted Australia

18/04/2016 S F Toannl T R
_ o the Department that SRS
terminated on 15/04/2016.

17/04/2016 rrived in Australia . ,

12/07/2016 odged a subclass 457 Temporary Work (Skifled)
nomination application, haming s the primary applicant.

| 24/07/2016 eparted Australia

07/08/2016 rrived In Australia

12/08/2016 The Department commenced the cancelation process in relation to the
Temporary Work (Skilled) visa (subclass 457) granted to n
18/02/2014.

15/08/2016 eparted Australia

02/09/2016 rrived in Australia

07/11/2016

rew the subclass 1. mployer Nominated Scheme (ENS
Temporary Residence Transition (TRT) nomination application as_
was no longer employed by them.

02/12/2016 ubclass 457 Temporary Work (Skilled)
nomination application was refused.

21/12/2016 odged a further subclass 457 Temporary Work
(Skilled) nomination application, naming-s the primary
applicant. : ‘

06/01/2017 The Department cancelle“

lﬂemporary Wor ilted) visas {subclass 457) due to breach of
condition 8107 -~ Not cease or change work, -ad not worked for
his sponsoring employer for 90 days.

10/01/2017 #ere granted Bridging E visas (subclass 050} for two weeks as

’ they advised they would be lodging an Administrative Appeals Tribunal (AAT)
| review.

11/01/2017 lodged a review of the Department’s decision to cancel his

‘ Temporary Work (Skilled) visa (subclass 457). This review remains ongoing.
24/01/2017 ere granted Bridging E visas (subctass 050) for a further two
: | weeKs.

02/02/2017 The Department refused*ubdass 457
Temporary Work (Skilled) nomination application.

02/02/2017 ere granted Bridging E visas (subclass 050) in association with

ngoing AAT review.

22/02/2017 odged an AAT review of the Department’s decision to refuse the

‘ ubclass 457 Temporary Work (Skilled)
nomination application. This review remains ongoing.

16/03/2017 odged a Regional Sponsored Migration Sche MS)

Direct Entr 87} application for the position ofmith
or this position. Indicative processing
timeirames for this type of application is currently 12 ~ 13 months.
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A:ustralian Government Submission

G Department of Immigration and Border Protection For decision
' PDMS Ref. Number MS17-003050

To Minister for Immigration and Border Protection ,Received

Subject Possible Ministerial intervention under section 195A of 21 AUs 2007

: in relation to
Minister for Immigration
/A

and Border Protection

_Timing N,
Recommendation
That you:
1. intervene under section 195A of the Migration Act 1958 to @ not intervene
gran Visitor visa (subclass 600) for a period of

six months;

- If agreed, please sign the decision documents at
Attachment A.

Minister for Immigration and Border Protection

......................................................

Signaturf-/{/u/“ ﬂ‘*“-/’ Date?.‘..’../.f;?./zoﬂ

Minister's Comments
. Rejected | Timely Relevance Length Quality
Yes/No Yes/No | O0' Highly refevant J Toolong poor 1......2......3.....4.....5 Excellent
O significantly O Rightlength | Comments:

O Not relevant

relevant 1 Too brief Jl

Sensitive: Personal 1
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Key Issues
1. On 14 August 2017, you indicated that you were incli jder i ning under
section 195A of the Migration Act 1958 (the Act) to grant  Visitor visa

(subclass 600} (MS17-002028 at Attachment B refers)

. Thi ission is being referred for your final decision under section 195A of the Act in
ﬂase.

Background
3. The circumstances of -re outlined in previous submission MS17-002028.

Ministerial intervention under section 195A of the Act

4. Ifyou areincline ercise your Ministerial intervention power under section 195A of
the Act to gran Visitor visa (subclass 600) for a period of six months with work rights,
as indicated in your decision of 14 August 2017, she would be able to lodge a further Partner

(Combined) visa (subclass 820/801]) application, which would be assessed through regular
departmental processes. ould be required to pay the visa application charge of $6865.

5. Asthe holder of a Visitor visa (subclass 600)”vould not be eligible for subsidised
healthcare through Medicare or the Pharmaceutica Benefits Scheme and would not be eligible for

any Centrelink assistance.

6. Should you be inclined to intervene in _ase under section 195A of the Act to grant
her a Visitor visa (subclass 600), she will need to request the cancellation of her current Bridging E
visa (subclass 050), in order for her to be administratively placed into immigration detention and

nli r power under section 195A. The Department will liaise closely with your office and
wegarding these arrangements.

7. If you agree to intervene under section 195A of the Act, to g_ran_ Visitor visa
(subclass 600), please sign the decision instruments at Attachment A. ,

Decline to consider

8. Should ydu decline to intervene i ase under sectnon 195A of the Act, the

Department will liaise with her to facil

revious submission MS17-002028, as nd has an
4 “his may cause emotional an

Consultation — internal/external

9. Nil
Consultation - Secretary/Commissioner

10. The Department’s Secretary and the Australian Border Force Commissioner were not
consulted regarding this submission.

Client service implications

11. There are minimal client service implications.

Sensitive: Personal
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Sensitivities

Lspcice e oned, [N - - -
nd as such, the Convention on the Rights of the Child and the
international Covenant on Civil and Political Rights are relevant in this case.

Financial/systems/legislation/deregulation implications

13. Costings provided through the 2016-2017 financial year MYEFO update in December 2016
estimate that the cost of managing somebody on a BVE estimated at $16,000 per person per
annum. Importantly, the Department notes that costs will be highly depending on the individual
circumstances, including the level of support required.

Attachments

Attachment A  Section 195A decision documentation

AttachmentB MS17-002028

Authorising Officer

Dora Chin-Tan
Assistant Secretary
Status Resolution Branch

171

Contact Officer: -)irector, Complex Case Resolution Section, Ph:-

cc Regional Director, Vic/Tas
: C5R Officer Vic -

Sensitive: Personal
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EXERCISE OF MINISTERIAL DISCRETION
UNDER SECTION 195A OF THE MIGRATION ACT 1958

- STATEMENT TO PARLIAMENT -

Exercising my powers under section 195A of the Migration Act 1958
(the Act), | have decided to grant a visa under this section.

1. This person is detained under section 189 of the Act as an unlawful
non-citizen.

2. Having regard to this person’s particular circumstances and
personal characteristics, | have decided to exercise my discretionary
powers under section 195A of the Act as it would be in the public
interest to grant this person a visa.

3. Inthe circumstances, | have decided that as a discretionary and
humanitarian act to an individual with ongoing needs, it is in the
interest of Australia as a humane and generous society to grant this
person a Visitor visa (subclass 600).

e At

HE HON PETER DUTTON MP
Minister for Immigration and Border Protection

21 /29 2017
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EXERCISE OF MINISTERIAL DISCRETION
UNDER SECTION 195A OF THE MIGRATION ACT 1958

- DECISION INSTRUMENT -

Name:

Date of Birth:

Client ID:

1. The above person is in immigration detention under section 189 of the
Migration Act 1958 (the Act) and | have considered her case under
section 195A of the Act.

2. | have determined that it is in the public interest to grant this person a
Visitor visa (subclass 600).

3. I therefore exercise my power under section 195A of the Act to grant a
Visitor visa {subclass 600) in favour of this person.

AN
THE HON PETER DUTTON MP

Minister for Immigration and Border Protection

7 l/aq/ 2017
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Submission
For decision
PDMS Ref. Number MS17-002028

{ Australian Government

&% Department of Immigration and Border Protection

To S _nli_iniSi;r fdr Immlgratt—on én& Bofger Protection o -Ré(fel\led
Subject Possible Ministerial intervention under section 195A of the -5 JuL 200

and Border Protection
Timing C N/A
Recommendation
That you:

195A of the Migration Act 1958 to grant
Visitor visa (subclass 600) for a period of six months;

1. indicate whether you are inclined to int r section ot consider

- If agreed, the Department will refer a further submission
for your final decision.

Minister for immigration and Border Protection

R P TP P T P LT RS I LRI

Signature,/ e e - Date:) ¥7.2%/2017

Minister’'s Comments

Rejected | Timely - Relevance Length Quality
Yes/No | Yes/No | [J Highlyrelevant | [ Toolong Poor 1......2.....3.....4......5 Excellent
O significantly O Right length | Comments:
relevant [ Too brief
[0 Notrelevant

Sensitive: Personal 1
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s being referred for consideration under section 195A of the
t), as (a) she is
nd (b) she is currently barred under section 43 of the rom lodging

a valid visa application onshore.

Key Issues

rrived in Australia on
3 . She is a failed Partner visa applicant, with he
he sponsor of her application. This applicati
relationship was not considered genuine. As such,
from lodging a valid visa application onshore.

3. Following the Partner visa refusal,-

presented to the Depart
she advised that she had

2.

in March 2006 as their
s barred under section 48 of the Act

ecame an unlawful non-citizen until she

Background

immigration history

4. Further details of-mmigration history is available at Attachment A.

Family composition and best interest of the child

6. Australia is a signatory to the United Nations Convention on the Rights of the Child (CRC).
Article 3 of the CRC requires that in all actions concerning children under the age of 18 in
Australia’s jurisdiction, the best interests of the child shall be a primary consideration (note that it
need only be a, rather than the, primary consideration and that it may be balanced by other
countervailing considerations).

7. Article 9(1) of the CRC states that “a child may not be separated from his or her parents against
their will, except when competent authorities subject to judicial review determine, in accordance
with applicable law and procedures, that such a separation is necessary for the best interests of the
child”. Article 9(8) of CRC specifically recognises that a child can become separated from a parent
through such actions as detention, imprisonment, or deportation, and obliges State Parties to
provide information on the whereabouts of absent family members in such situations. There is no
suggestion that Australia would not abide by these obligations in this case.

8. While considerations of the best interests of the child do not automatically lead to a decision
to allow the child’s family to remain in Australia, the Department acknowledges that it may be in
the best interests of the child fo-o remain in Australia.

9. Given Hamily circumstances, Articles 17 and 23 of the International Covenant on
Civil and Political Rights (ICCPR), to which Australia is a party, are also relevant in this case.
“Article 17 states that ‘no one should be subjected to arbitrary or unlawful interference

with...ft i ‘- 1 society and the
stote. ay cause

Sensitive: Personal 2
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emotional and financial hardship. However, the protection of the family unit under Articles 17
and 23 does not amount to a right to enter or remain in Australia where there is no other right to
do so.

Previous Partner application

nd lodged a Partner visa

lication was refused on 21 December 2004 as their relationship was not considered
odged a review of the Department’s decision to refuse her visa with the
was granted an
ontacted the

11. Thisa
genuine.
Migration Review Tribunal (MRT) an
associated Bridging B visa (subclass 020) (BVB). On

ithdraw his sponsorship, advising that
On 2 February 2006, ithdrew her M
Compliance

12.”\18 ceased on 2 March 2006, and she became an unlawful non-citizen until
4 February , when she presented to the Department with her Migration Agent to regularise

her immigration status.

13. At that time,-dvised that she had remained unlawfully in the community for a
lengthy period as she had been traumatised by her relationship with
and claims to have been hiding from him in

Identity, character and security

14.-dentity was established when she first arrived in Australia holding a Prospective
Marriage visa (subclass 300), and again prior to the Department granting her a Bridging E visa
(subclass 050} in February 2016.

15. There are no known character issues related to-owever, this will be explored
further should ﬂe considered for a visa at any time in the future.

ﬂof departmental systems indicates there are no national security concerns related to

17. Should you agree to consider intervening under section 195A of the Act in
her identity, character and security will be assessed in line with normal visa processing
procedures. :

dase,

National Returns and Removals Taskforce/Removal Availability

18. This submission has been reviewed by the National Returns and Removals Taskforce on
6 June 2017,

1Q.qolds a mmch could be used to facilitate
removal from Australia shou is be required. However, as she has
ny removal action would need to

Options for future management
Sensitive: Personal 3
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Ministerial intervention under section 195A of the Act

20. As- a refused Partner (Combined) visa (subclass 820/801) applicant, she is

currently barred under section 48 of the Act from lodging a valid onshore visa application. Should

e granted a substantive temporary visa, such as a Visitor visa (subclass 600), she

would be able to lodge a further Partner (Combined) visa (subclass 820/801) application, which
ould be assessed through regular departmental processes. The Department notes that

ould be required to pay the visa application charge of $6865. :

21. As the holder of a Visitor visa {subclass GOO)HNOUH not be eligible for subsidised

healthcare through Medicare or the Pharmaceutical Benefits Scheme and would not be eligible for
any Centrelink assistance.

22. Should you be inclined to consider intervening in-ase under section 195A of the
Act to grant her a Visitor visa (subclass 600) with work rights, the Department will refer a further
submission for your final decision.

Decline to consider

23. Should you decline to intervene in ase under section 195A of the Act, the

Department will liaise with her to facilitate her removal from Australia. However, as discussed

cause emotional and financial haraship to
Consultation - internal/external

24. Victorian Status Resolution, National Returns and Removals Taskforce
Consultation —- Secretary/Commissioner

25. This submission did not involve consultation with the Department’s Secretary or the
Commissioner of the Australian Border Force.

Client service implications
26. There are minimal client service implications.

Sensitivities

Wnd as such, the CRC and ICCPR are relevant in this case.

Financial/systems/legislation/deregulation implications

28. There are minimal financial/systems/legislation/deregulation implications

Attachments

Attachment A  Immigration history

Sensitive: Personal
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Authorising Officer

Cleared by:

Tom Kirkpatrick

A/g Assistant Secretary
Status Resolution Branch
05/

Ph:

Contact Ofﬁcer:-oirector, Complex Case Resolution Section, Ph—

cc Regional Director, Vic/Tas
CSR Officer Vic

Sensitive: Personal 5
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Attachment A

IMMIGRATION HISTORY

| Name

Date of Birth

Citizenship

Gender

ICSED.. = ok’
Date Arrived in Australia

Current Locati?p” .

IMMIGRATION HISTORY:

Date vent '
olding a Prospective Marriage

Isa {subclass 300}, sponsored by he
24/08/2004 odged a Partner visa (subclass 820/801) application
21/12/2004 artner visa (subclass 820/801) application was refused as the
relationship Was considered non-genuine,
07/01/2005 dged a review of the Department’s decision to refuse her visa with
Lnumx: sUon Review Tribunal (MRT).
15/03/2005 as granted an associated Bridging B visa (subclass 020) {BVB} in
| Telation to the MRT review.
23/05/2005 L}m ontacted the Depariment to withdraw his soonsorship, and advised
02/02/2006 ithdrew her MRT review.
| 02/03/2006 VB ceased and she hecame an unlawful non-citizen.
04/02/2016 bresented to the Department with her Migration Agent to regularise
er immigration status.
16/02/2016 - s currently lawful in the community through the grant of a number
present o7 BVES.
3
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M Australian Government SmeiSSion

Z Department of Immigration and Border Protection For decision
PDMS Ref. Number MS17-003818

To Minister for Immigration and Border Protection

Subject Possible Ministerial intervention under section 195A of the
Miiration Act 1958 in relation to

Timing As requested by your office on 5 September 2017.
Please note this is a 2" stage submission

Recommendation

That you:

| 1. agree to intervene under section 195A of the ‘ not agreed |
Migration Act 1958 (the Act) to grant - Visitor visa

(subclass 600) for 12 months, with work rights;

- if agreed, please sign the section 195A decision
documentation at Attachment A.

Minister for Immigration and Border Protection

--------------------------------------------------------------------

Received |
75 yet W7

Mimister for !mmigra'fion
and Border Protection

Sensitive: Personal
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EXERCISE OF MINISTERIAL DISCRETION
UNDER SECTION 195A OF THE MIGRATION ACT 1958

- STATEMENT TO PARLIAMENT -

Exercising my powers under section 195A of the Migration Act 1958
-(the Act), | have decided to grant a visa under this section.

1.  This person is detained under section 189 of the Act as an unlawful
non-citizen.

2. Having regard to this person’s particular circumstances and
personal characteristics, | have decided to exercise my discretionary
powers under section 195A of the Act as it would be in the public
interest to grant this person a visa.

3. Inthe circumstances, | have decided that as a discretionary and
humanitarian act to an individual with ongoing needs, itis in the
interest of Australia as a humane and generous society to grant this
person a Visitor visa (subclass 600) for 12 months with work rights.

THE HON PETER DUTTON MP
Minister for Immigration and Border Protection

2 2/11/2017
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EXERCISE OF MINISTERIAL DISCRETION
UNDER SECTION 195A OF THE MIGRATION ACT 1958

- DECISION INSTRUMENT -

Name:
Date of Birth:
Client ID:

1. The above person is in immigration detention under section 189 of the
Migration Act 1958 (the Act) and | have considered her case under
section 195A of the Act. :

2. I have determined that it is in the public interest to grant this person a
Visitor visa (subclass 600) for 12 months with work rights.

3. I therefore exercise my power under section 195A of the Act to grant a
Visitor visa {subclass 600) for 12 months with work rights in favour of
this person. '

S an Liar
THE HON PETER DUTTON MP
Minister for Immigration and Border Protection

22/ 142017
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Minister’s Comments
Rejected | Timely Relevance tength Quality
Yes/No | Yes/No | 3 Highly refevant O Toolong ‘ Poor 1.....2......3......4......5 Excellent
L O Significantly O Rightlength | Comments:
relevant O Too brief

EJ Not relevant

Key Issues

1. On 13 October 2017, you agreed to considgr intervening under section 195A of the
Migration Act 1958 (the Act), to granvﬂ Visitor visa {subclass 600) for 12 months,
with work rights to allow her to apply for a Contributory Parent visa (subclass 864).
Submission MS17-003451 at Attachment B refers.

2. There have been no changes in-:ircumstances since your decision of
13 October 2017, ntinues to reside indwith -nd the

3. This submission is being referred at the request of your office for your final decision in the case
of _

Background

Immigration history

has been a regular visitor to Australia since first arriving on 13 October 2005.

as travelled in and out of Australia on a number of occasions, holding a number of
temporary visas, most recently a Working Holiday visa (subclass 417), valid until 13 February 2018.
Further details ofdmmigratiowhistory and personal circumstances is available at
Attachment B. »

Options for future management
Ministerial intervention under section 195A of the Act

5. If you are inclined to exercise your Ministerial Intervention power under section 195A of the
Actto gran Visitor visa (subclass 600) for 12 months, with work rights, as indicated
by your decision of 13 Octaber 2017, this would atlow_o lodge a Contributory Parent
visa (subclass 864) application onshore.

Sensitive: Personal
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6. As the holder of a Visitor visa (subclass 600),-vould not be eligible for subsidised
healthcare through Medicare or the Pharmaceutical Benefits Scheme and would not be eligible for

any Centrelink assistance, however, she may be entitled to health care through reciprocal medical
arrangements wiﬂ-

Decline to consider

7. Should you decline to intervene in
current visa ceases, the Department will liaise wit

ase under section 195A of the Act, when her
h her to facilitate her departure from Australia.

B acnmen

HMowever as d 1ssea in olne ol a Y -[}1134

his

[result in emotional and financial hardship for the family.
Consultation - internal/external

8. WA Status Resolution, Family and Citizenship Programme Branch, your office
Consultation - Secretary/Commissioner

9. This submission did not involve consultation with the Depértment’s Secretary or the
Commissioner of the Australian Border Force.

Client service implications

10. There are minimal client service implications.

Sensitivities

11. N/A

Financial/systems/legislation/deregulation implications

12. There are minimal financial/systems/legislation/deregulation/media implications

Sensitive: Personal
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Attachments
Attachment A  Section 195A decision documents

Attachment B  Submission MS17-003451

Authorising Officer

Cleared by:
Sally Pfeiffer

Acting Assistant Secretary
Status Resolution Branch

Date: 25/10/2017
Ph:

Contact Ofﬁcer:-Director, Complex Case Resolution Section, Ph:-

cC - Assistant Secretary, Family and Citizenship Programme Branch
Director, Family and Citizenship Prograrme Branch
Regional Director, Central and West
Director, WA Status Resolution West

Sensitive: Personal
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* . _w
2 (,aé;; 4 Australian Government Submission
ey < A e .
""a»&fy:‘” "Department of Immigration und Border Protection For decision

PDMS Ref. Number MS17-003451

To o Minister for i;n;"usfat';’“a"dBordér Protection

Subject Possible Ministerial intervention under section 195A of the
Migration Act 1958 in relation to

Timing As requested by your office on 5 September 2017

' Recommendations

That you:
1. indicate whether you are inclined to consider intervening t consider

under section 195A of the Migration Act 1958 (the Act) to’
grant Visitor visa (subclass 600) for 12 months,

with work rights;

~ if agreed, the Department will refer a further submission
to you for your final decision.

Minister for Immigration and Border Protection

Signature..éf:‘.““ﬁ.fm.... -

pate:!3/1.2 2017

Received

-3 0CT 200

Mirsster for Immugration
and Border Protection

Sensitive: Personal
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Minister’'s Comments

Rejected | Timely Relevance Length Quality
Yes/No | Yes/No | OO Highlyrelevant | O Toolong Poor 1.....2....3......4......5 Excellent
O significantly | [J Rightlength | Comments:
relevant O Too brief

3 Not relevant

Key Issues

1. This case is being referred for your consideration under section 195A of the
Migration Act 1958 (the Act) as (a ; urrent vnsa IS due to expire on 13 February 2018

and foltowmg cessatro

w:th the option of a Visitor visa (subclass 600) with work rights.

. R - - - e of emoorary vises
since first arriving in Australia on 13 October 2005. On 20 February 2017,das granted

a Working Holiday visa (subclass 417) on the basis that she had completed three months of
specified work in regional Australia, wit“’fhis
visa is valid until 13 February 2018. Following the cessation of this visa, as no viable
immigration pathway which will allow her to remain in Australia.

. _She was previously in a relationship

4. This submission is being referred at the request of your office for your considerati

t
section 195A of the Act for the possible grant of a Visitor visa (subclass 600), to atiow%
to apply for a Contributory parent visa {subclass 864).

Sensitive: Personal
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Background
Immigration history
5. as been a regular visitor to Australia since first arriving on 13 October 2005.

as travelted in and out of Australia on a number of occasions, holding a number of
temporary visas, most recently a Working Holiday visa (subclass 417), valid until 13 February 2018.
Further details of mmigration history is available at Attachment A.

Onshore visa options available to-

6. Following the expiry of urrent visa, there are no further options for her to remain
in Australia under the Working Holiday Programme, and no other onshore visa pathway available
to her. Should_‘ravel offshore, she could apply for an offshore Contributory Parent
visa — either a permanent {subclass 143) or a temporary (subclass 173).

with the support of thei are able to sponso or this visa, however, this

epart Australia to lodge an application. As the—
his could result in the family being separated, which may cause emotiona

7. An onshore Contributory Parent visa (subclass 864) is not currently available to Fs
she is not currently of an age where she is eligible for the Australian age pension, which is a
criterion attached to this visa. However, should you consider intervening in this case under
section 195A of the Act, to gran Visitor visa (subclass 600), this would allow her to
lodge a Contnbutory Parent visa application, as this criterion would be negated by your

: ‘ : B vith the support of their re able to sponsor
: 3 or this visa. Fo!lowmg !odgement of this application ould be granted a
Bndgmg visa A (subclass 010), in association with her ongoing apphcatlon Current processing
times for the Contributory Parent visa is four years.

and financial hardship.

8. It should be noted thatmill be required to pay an initial visa application charge
{VAC) of $3770, payable at the time of lodgement, with a second VAC of $43600, and an Assurance

of Support (AoS) of $10000, payable prior to the grant of the visa. The Department has contacted
_0 discuss the financial requirements of this visa. ave

advised that the family will ensure they have the capacity to pay the required VAC and AoS.

Offshore residency options

"he Department is unaware if

Options for future management

Ministerial intervention under section 195A of the Act

10. If you are inclined to consider intervening under section 195A of the Act in-ase to
grant her a substantive visa, the Department recommends that a Visitor visa (subclass 600) for a

i months, with permission to work as the most appropriate option. This would allow
o lodge a Contributory Parent visa (subclass 864) application onshore.
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11. As the holder of a Visitor visa {subclass 600), S ll~ould not be eligible for subsidised
healthcare through Medicare or the Pharmaceutical Benefits Scheme and would not be eligible for
any Centrelink assistance, however, she may be entitled to health care through reciprocal medical
arrangements with

12. Should you be inclined to consider intervening in q:jse under section 195A of the
Act to grant her a Visitor visa (subclass 600) with work rights, the Department will refer a further
submission for your final decision.

Decline to consider

13. Should you decline to intervene in-ase under section 195A of the Act, when her
current visa ceases, the Department will liaise with her to facilitate her departure from Australia.
However, as discussed above, as

his could result in emotional and financia
hardship for the family.
Consultation - internal/external
14. WA Status Resolution, Family and Citizenship Programme Branch, your office

Consultation — Secretary/Commissioner

15. This submission did not involve consultation with the Department’s Secretary or the
Commissioner of the Australian Border Force.

Client service implications

16. There are minimal client service implications.

Sensitivities

17. N/A

Financial/systems/legislation/deregulation/media implications

18. There are minimal financial/systems/legislation/deregulation/media implications

Sensitive: Personal
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Attachments

Attachment A  Immigration history

Authorising Officer

Cleared by:

Sally Pfeiffer
Acting Assistant Secretary
Status Resolution Branch

Date: 17

P

contact Officer: [NJNNEINERD  ctor, Complex Case Resolution Section, Ph :-
cC Assistant Secretary, Family and Citizenship Programme Branch

Director, Family and Citizenship Programme Branch
Regional Director, Central and West
Director, WA Status Resolution West

Sensitive: Personal
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Attachment A

IMMIGRATION HISTORR

Name

Date of Birth

Citizenship

Gender

ICSEID

Date First Arrived in Australia

Current Location

IMMIGRATION HISTORY:

Date Event

13/10/2005 Arrived in Australla holding an Electronic Travel Authority (visitor) visa
{subclass 976), valid until 13/10/2006.

29/10/2005 Departed Australia.

24/01/2008 Granted an Electronic Travel Authority (Visitor) visa (subclass 976), vatid until
08/05/2008.

| 02/03/2008 Arrived in Australia holding an Electronic Travel Authority {Visitor) visa

{subclass 976).

08/05/2008 Granted a Temporary Work (Skilled) {subclass 457) visa, valid until 06/05/2010.

01/11/2008 Departed Australia,

22/11/2008 Arrived in Australia holding a Temporary Work {Skilled} (subclass 457) visa.

09/12/2009 Granted a Bridging A visa (subclass 010} in association with

06/05/2010 | _ _ B valid until

27/05/2010 Departed Australia. | | O

01/06/2010 Arrived in Australia holding —

05/11/2010 Mﬁa.

16/11/2010 Arrived in Australia holding—

&pa!g !us!atia.

06/02/2012
29/02/2012 Arrived in Australla holding —
14/11/2013 m ‘
098/12/2013 Arrived in Australia holding —
05/05/2015 Wg A visa (subclass 010} in assoclation with Remalning Relative
(Residence] (Full) {subctass 835} visa application. This visa was refused as
documentation showed t%had near relatives living outside Austraila.
| 08/05/2015 Granted a Bridging B visa (subclass valid 05/02/2016.
| 12/05/2015 Departed Australia,
21/05/2015 Arrived in Australia holding a Bridging B visa (subclass 020).
05/02/2016 Granted a Bridging B visa (subclass 020} valid 16/03/2016.
09/02/2016 Departed Australia.
11/02/2016 Granted a Working Holiday (subclass 417), valid until 13/02/2017.
13/02/2016 Arrived in Australia holding a Working Holiday (subclass 417).
10/62/2017 Granted a Bridging A visa (subclass 010) in association with a Working Hollday
(subclass 417) application.
20/02/2017 Granted a Working Hollday (subclass 417), valid until 13/02/2018.

1
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bmission

Minister for Immigration .
and Border Protection F @F decision

PDMS Ref. Number MS18-000615

To Minister for Home Affairs
Minister for Immigration and Border Protection

Subject Possible Ministerial intervention under section 195A of the
Migration Act 1958 in relation to N
N

Timing As requested by your office on 13 February 2018.

Recommendations

That you:

1. note IR current Visitor visa (subclass 600) was @ please discuss
considered for refusal under section 501 of the Act.

AND

2. intervene under section 195A of the Migration Act 1958 to grant : / not intervene
IR - Visitor (Tourist stream) visa (subclass 600) for
two months;

- if agreed, please sign the decision documents at Attachment A

AND
3. indicate whether you are inclined to consider intervening under consider / @

section 195A of the Migration Act 1958 to grant | NEGEEEEE 2
Partner (Temporary) visa (subclass 820);

- please indicate whether you require [ IEEEEE to provide required / not peQuired
additional evidence of the genuineness of his relationship.

- if you are inclined to consider, please indicate whether you require required/ not required

R to undergo health checks.

- please note the Department will seek legal advice priorto a
further submission being referred for your decision.

ed/ please discuss

Minister for Home Affairs
Minister for Immigration and Border Protection

AA—A_ /Q L A Date:./.‘.'.f.-/.?.3720 18

Sensitive: Personal 1
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Minister’s Comments

Rejected | Timely Relevance Length Quality
Yes/No | Yes/No | O Highly relevant O Toolong Poori....2....3....4....5 Excellent
O significantly OO Right length Comments:
relevant O Too brief

[] Not relevant

Key Issues

I case is being referred for your consideration under section 195A of the
Mlgratzon Act 1958 {the Act) following a request from your office on for the
possible grant of a Visitor visa (subclass 600) or a Partner (Temporary) visa (subclass 820).

. ma e
visa, valid for three mcnths, on

condition 8503 {no further stay/appl:catlon) lmpose -“- :
visa applications onshore.

; atlona% arrlved in Austral a as the holder of a Visitor
a ¢ Visitor visa has
lis unable to lodge any further

isitor visa application was referred to the Visa A plicant Character
Cancellation Unit (VACCU) for refusal consideration on 3 E | due to offshore
criminal convictions. A delegate of the Minister decided not to refu isitor visa
application an as issued a warning letter.

On 2 March 2017,-narried . = g o) Australian citizen.

has ¥ children from a previous relationship.

B travel to Australia was

has applied for a waiver of condition 8503 on three occasions and each time a

delegate refused [NSNNRERNE rquest. As condition 8503 restricts{i SRR rom

lodging a valid visa application, -‘has no viable visa pathway onshore and -Visitor visa will

cease on {NEGE—EN

Sensitive: Personal
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Background

Immigration history

, [ has had two Visitor visa applications refused. On IS
mr\ras refused a Visitor visa asffailed to submit the requnred pohce clearance.
) . he was refused a further Visitor visa as the decision maker found H
dld not meet the Genuine Temporary Entrant requirements.

A lodged a further Visitor visa apphcattonon
three month stay in Australia to visi partner and S
declared criminal convictions and provided angi

i requestmg a

refusal conssderatlon Oong -y £ @ did not pass
the character test but decrded not to exercise thenr discretion under sectron 501( 1) of the Act
to refuse'hsrtor visa apphcatvon A copy of the section 501 decision record is at
Attachment B. SSNNNENNE  vas issued with a warning letter and counselled about further

offending.

R arrived in Australia on N § 1 as the holder of a Visitor visa, valid
until § K : has apphed for a waiver of condition 8503 on three
occasions and each time, ade!egate refused.wawer request. A copy of the most recent
waiver refusal, of il

Criminality

10. InS Visitor visa apphcatlon.declared cnmmal convnctrons and provided an

B icotinc))

11. Onf O, as convicted off

Australian citizen links

advised the Department.is in a relationship with an Australian citizen,

S otcs the two were married on
the NI o not provided evidence of their marriage, however

departmental systems indicate R was not in Australia on

13,

14. -as-ustralian citizen children from a previous relationship St

Sensitive: Personal 3
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Health, security and identity

15. § . has not undergone health checks as part o\'VISItor visa application. It is
open to you to request BB complete health checks prior to the grant of a further visa.

16. There is no information on departmental systems that indicates §
concern.

i entered Australia on S »
lmmlgratlon cleared. In this regard, dentity has been established in
accordance with /dentity, biometrics and lmmlgrat/on Status instructions.

Condition 8503 (no further stay/application)

18. The purpose of condition 8503 is to provide greater assurance that a temporary entrant will
depart Australia before the expiry of their visa and to maintain the integrity of certain visa
programs, such as the Visitor program. Condition 8503 will stay in effect while the visa holder
remains in Australia, even after the end date of the visa, unless it has been waived, the visa
holder departs Australia or the Minister grants a permanent visa through one of his
Ministerial intervention powers.

19. Condition 8503 is a discretionary condition. Imposition of condition 8503 is seen as a
desirable safeguard in circumstances where an applicant appears to satisfy the criteria for the
grant of a visa but residual concerns exist.

20. Sub regulation 2.05(4) of the Migration Regulations 1994 (the Regulations) provides
circumstances in which condition 8503 can be waived (Attachment E refers). The power to
exercise sub regulation 2.05(4) of the Regulations has been delegated to the Department.

and D b delegate refused

) ) equest to waive condition 8503 As the exercise of the waiver power by
the delegate is deemed to have been exercised by you, this restricts the circumstances in
which you can personally exercise the power to those in which you are satisfied that
substantially different compelling and compassionate csrcumstances have developed since the
previous refusal decision. Please note that} @i has not advised the Department of

any changes to-cwcumstances since the delegate s decision of_

Visa pathway

) §i has no viable visa option in Australia as Billis prevented by condition 8503
from makmg a valid substantive visa application, other than a protection visa. As the delegate
has refused to waive condition 8503, this condition will remain in effect until 3l -
departs Australia. -

23, if is granted a Visitor visa through your Ministerial intervention power under
section 195A of the Act (without condition 8503 imposed) and B departs Australia, [flcould
re-enter Australia and lodge a valid visa application onshore, for example a Partner visa.

Options for future management
24. Your power under section 195A of the Act is sometimes applied to community cases, where

there are compassionate and compelling circumstances. Your section 195A power is
non-compellable which means you are under no obligation to exercise or to consider

Sensitive: Personal
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exercising your power. You may consider it in the public interest to grant § -
visa using you power under sectnon 195A of the Act. To enliven your power the Department
[ current visa and detain §igflunder section 189 of the Act.

25.

[ claimed relationship has not yet been assessed by the Department
andin hght of!offshore criminal convictions, the Department is not providing a permanent
visa option for you to consider in this case.

Temporary visa option — Visitor visa (subclass 600)

26. If you agree to temporarily resolve il

;mmigration status, the Department

considers the grant of a Visitor visa (subclass 600) for two months, with multiple entry permits
and without condition 8503, to be the most a
with multiple entries permitted, |l
Australia.

ropriate option. As the holder of a Visitor visa
ould be able to depart and re-enter

. E departure from Austraha would render condition 8503 imposed on S
prev:ous Visitor visa ineffective. Once @B re-enters Australia he would be able to
lodge a visa application onshore, such asa Partner visa application. EBwould be eligible for
an associated Bridging A visa (subclass 010 should Bbpply before his Visitor visa explres

The Department notes that JNIE. | does not need to return to the
o render condition 8503 meffectwe

28. A Visitor visa has mandatory condition 8101 (no work) and 8201 (limited study) imposed.
§lodge a further visa application onshore and be granted an associated
BVA, cond1tnon8101 would be imposed in accordance with subclass 010.611(4) of the
Regulations. R wou!d be allowed to study on a BVA and should il have a
compelling need to work, it would be open to B to apply for a BVA without condition 8101.

29. If you agree to intervene and grant{il a Visitor visa under section 195A of the
Act please sign the decision document at Attachment A. The Department will also counsel

aroundMehglbthty for applying for a Partner visa and the need for §iEBto
travel offshore prior to lodging B application.

30. This option will ensurciii i EEEE mamtams a legal status in Australia and will allow the
Department to thoroughly consider £ against all relevant criteria for any visa i

applies for in the future. The onus would be on nto provide sufficient evidence to satisfy a
decision maker.

Temporary visa option — Partner visa {subclass 820)

31. If you are inclined to temporarily resolve'—immigration status, the grant of a
Partner (Temporary) visa (subclass 820) is an option. If you agree to consider granting

[ 8 Partner (Temporary) visa, it would remain affected by condition 8503 until
‘departed Australia,

32. A Partner (Temporary) visa would allow [NNEG@G@EREEE 10 rcmain in Australia temporarily,
with access to Medicare and Centrelink benefits, where appropriate. Further,
would have permission to work and be able to undertake study in Australia. A Partner
(Temporary) visa has no cessation date and it will not cease unti!—Partner
(Residence) visa (subclass 801) is finalised.
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33. The Partner visa (subclass 820/801) is a combined application and the Department has not
previously granted a Partner (Temporary) visa, under section 195A. A Partner (Temporary)
visa granted under section 195A does not require an application or payment of the associated
visa application charge, which is a criteria for the grant of a Partner (Residence) visa. Prior to
a further submission bemg referred the Department will need to seek legal advice on the
ability to transition S EG_—_— [ to a Partner (Residence) visa in these circumstances.

34. The Department notes that the majority of relationship, health and character checks are
completed at the assessment of the Partner (Temporary) visa stage. Prior to the grant of a
Partner (Residence) visa, (. fwould need to prove the genuineness o
relationship and would also be requ:red to meet health and character.

Decline to consider

35. If you decline to consider intervening in il e,mwill be permitted to remain
in Australia until his Visitor visa expires on : I has noviable onshore visa
pathway available to BB and B®will be expected to depart Australia. It is open to

to lodge an application for a Partner visa offshore.

Consultation — internal/external

36. Status Resolution Helpdesk, Minister’s Office, Family Migration Programme Management.
Consultation - Secretary

37. This submission did not involve consultation with the Department’s Secretary.

Client service implications

38. There are minimal client service implications.

Sensitivities

39. This case was requested by your office.
Financial/systems/legislation/deregulation/media implications

40. There are minimal financial/systems/legislation/deregulation/media implications.

Sensitive: Personal
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Attachments
Attachment A  Section 195A decision documents
AttachmentB  Section 501 decision record

Attachment C 8503 Waiver Request

AttachmentE  Regulation 2.05

Authorising Officer

Cleared by:

Sally Pfeiffer
A/g Assistant Secretary
Status Resolution Branch

Date' .

Contact Officer Chris De Ruyter, Director, Complex Case Resolution Section, Ph: A .

cc Director, National Character Consideration Office
Director, Family Migration Programme
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EXERCISE OF MINISTERIAL DISCRETION
UNDER SECTION 195A OF THE MIGRATION ACT 1958

- STATEMENT TO PARLIAMENT -

Exercising my powers under section 195A of the Migration Act 1958
(the Act), | have decided to grant a visa under this section.

1.  This person is detained under section 189 of the Act as an unlawful
non-citizen.

2.  Having regard to this person’s particular circumstances and
personal characteristics, | have decided to exercise my discretionary
powers under section 195A of the Act as it would be in the public
interest to grant this person a visa.

3.  Inthe circumstances, | have decided that as a discretionary and
humanitarian act to an individual with ongoing needs, it is in the

interest of Australia as a humane and generous society to grant this

person a Visitor visa (subclass 600) for two months.

HON PETER DUTTON MP
Minister for Home Affairs
Minister for Immigration and Border Protection

/5 /o1 /2018
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EXERCISE OF MINISTERIAL DISCRETION
UNDER SECTION 195A OF THE MIGRATION ACT 1958

- DECISION INSTRUMENT -

Name:

Date of Birth:

Client ID:

1. The above person is in immigration detention under section 189 of the
Migration Act 1958 (the Act) and | have considered her case under
section 195A of the Act.

2. | have determined that it is in the public interest to grant this person a
Visitor visa (subclass 600) for two months.

3. | therefore exercise my power under section 195A of the Act to grant a

Visitor visa {subclass 600) for two months in favour of this person.

e

THE HON PETER DUTTON MP
Minister for Home Affairs
Minister for Immigration and Border Protection

/5122 2018
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b= ubmission
SR Australian Government For decision
g% " Department of Home Affairs PDMS Ref. Number M$18-000371
To Minister for Home Affairs

Minister for Immigration and Border Protection

Subject Possible Ministerial intervention under section 195A of the

Migration Act 1958 in the case of | NG

Timing  Not applicable.

Recommendations

That you:

-| 1. intervene under section 195A of the Migration Act 1958to dine to
| grant :

Fa Visitor visa (subclass 600) for a period of intervene
18 months; _

- please, sigﬁ the decision dccumehts at Attachment A.

Minister for Home Affairs
Minister for Immigration and Border Protection

Received
2 6 MAR 208

Minister for Immigration
and Border Protection

Sensitive: Personal : 1.
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Minister’s Comments
Rejected | Timely Relevance Length Quality
Yes/No | Yes/No | C1 Highly relevant OO Toolong Poor 1.....2......3.....4......5 Excellent
O Significantly O Rightlength Comments:
relevant O Too brief

O Not relevant

Key Issues

1. On 25 January 2018, you agreed to consider intervening under section 195A of the Migration

Act 1958 (the Act) to grant |l Visitor visa (subclass 600). Submission MS17-004110
at Attachment B refers.

Australia until 22 December 2018. isa is subject to condition 8503 ‘no further
stay’.

2. as travelled to Australia numerous times since
s the holder of Visitor visas isubdass 600'. Her current visa allows her to remain in

On 16 October 2017, pplied for a waiver of condition 8503, which the
Department refused on 20 October 2017.

5. In your decision on 25 January 2018, you indicated that you were inclined to consider waiving
condition 8503. As the exercise of the waiver power by the delegate is deemed to have been
exercised by you, this restricts the circumstances in which you can personally exercise the
power. In this situation, you can personally exercise the power if you are satisfied that
substantially different compelling and compassionate circumstances from those previously
considered have developed. Please note that_has not advised the Department of
other compelling and compassionate circumstances since the delegate’s decision of 20
October 2017.

Background

6. -circumstances are outlined in previous submission MS17-004110. There have
been no changes in-ircumstances since your decision on 25 January 2018.

Sensitive: Personal
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7. While itis open to you to gran” further Visitor visa (subclass 600), as her current
visa is subject to condition 8503, she will remain affected by the condition and unable to

lodge a further visa application onshore. Condition 8503 remains in effect while the visa
holder remains in Australia unless it has been waived or the visa holder leaves Australia.

Options for Management

8. Your power under section 195A of the Act is sometimes applied to community cases, where
there are compelling circumstances. Your section 195A power is non-compellable which

means you are under no obligation to exerci consider exercising your power. You may
visa using your power under section

consider it in the public interest to grant
Ministerial intervention under section 195A of the Act

195A of the Act.

Visitor visa (subclass 600) - tempofary visa option

9. Ifyou are inclined to consider intervening under section 195A of the Act in ase to
allow her to remain in Australia, the Department considers the grant of a Visitor visa (subclass

600) for a period of 18 months to be the most appropriate option.

10.-urrent visa is subject to condition 8503, therefore she will remain affected by the
condition and unable to lodge a further visa application onshore. As the holder of a Visitor visa
entries permitted, ould be able to depart and re-enter Australia.
eparture from Australia would render condition 8503, imposed on her previous
© Visitor visa, ineffective. Once re-enters Australia, she would be able to apply fora
Contributory Parent (Temporary) visa (subclass 173) if she wishes to extend her stay in
Australia. In addition, it would permit o make multiple returns to Australia, and
allow her to fulfil the visa requirement that she be outside of Australia if granted a
Contributory Parent visa,

11. While residing in the community as the holder of a Visitor visa ould be required
to abide by her visa conditions and Australian laws. Should reach these

conditions, she would be liable for consideration of discretionary visa cancellatron under
section 116 of the Act.

Condition 8503 (no further stay/application)

12. The purposes of condition 8503 are to provide greater assurance that a temporary entrant will
depart Australia before the expiry of their visa and to maintain the integrity of certain visa
programs such as the Visitor program. Condition 8503 will stay in effect while the visa holder
remains in Australia unless it has been waived or the visa holder departs Australia.

13. Condition 8503 is a discretionary condition, Imposition of condition 8503 is seen as a desirable

safeguard in circumstances where an applicant appears to satisfy the criteria for the grantof a
visa but residual concerns exist.

14. Subregulation 2.05(4) of the Migration Regulations 1994 (the Regulations) provides
circumstances in which condition 8503 can be waived (Attachment € refers). The power to
exercise subregulation 2.05(4) of the Regulations has been delegated to the Department.

Sensitive: Personal
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Decline to intervene ' |

15. Should you decline to consider intervening i case under section 1954, she will
remain lawfully in Australia on her current Visitor visa (subclass 600) which ceases on

22 December 2018. would have the option of applying for a Contributory Parent or
a further Visitor visa upon her return t ‘

Consultation ~ internal/external
16. Status Resolution Central.
Consultation — Secretary
;7. This submission did not involve consultation with the Department’s Secretary.
Client service implications
18. Not applicable.
Sensitlvities
19. Not applicable.
FinanciaI/svstems/legiélation/ deregulation/media implications
20. ﬁot applicable.
Attachments
Attachment A  Section 195A decision documentation

Attachment B MS17-004110

AttachmentC  Migration Regulations 1994 (subregulation 2.05)

Authorising Officer

Cleared by:
Sally pfeiffer

AJg Assistant Secretary
Status Resolution Branch

Date: 21/03/2018
Ph:

Contact Officer Christopher be Ruyter, Director, Complex Case Resolution Section, Ph—

cc Regional Director, NSW
SRO, NSW Status Resolution

Sensitive: Personal
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EXERCISE OF MINISTERIAL DISCRETION
UNDER SECTION 195A OF THE MIGRATION ACT 1958

- DECISION INSTRUMENT -

Name:
Date of Birth:
Client ID:

1. The above named person is in immigration detention under section 189 of

the Migration Act 1958 (the Act) and | have considered their case under
section 195A of the Act.

t have determined that it is in the public interest to grant the above
named person a Visitor visa (subclass 600) for a period of 18 months;

 therefore exercise my power under section 195A of the Act to grant a
Visitor visa (subclass 600) in favour of the above named person.

Z«kﬁ/\ Qaeq_,
THE HON PETER DUTTON MP
Minister for Home Affairs

Minister for immigration and Border Protection

12,99 018
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EXERCISE OF MINISTERIAL DISCRETION
UNDER SECTION 195A OF THE MIGRATION ACT 1958

- STATEMENT TO PARLIAMENT -

Exercising my powers under section 195A of the Migration Act 1958 (the Act), .1 have
decided to grant a visa under this section.

1. This person is detained under section 189 of the Act as an unlawful
non-citizen.

2. Having regard to all the circumstances and personal characteristics, | have

decided to exercise my discretionary powers under section 195A of the Act as
it would be in the public interest to grant this person a visa.

3. In the circumstances, | have decided that as a discretionary and humanitarian
act to an individual with ongoing needs, it is in the interests of Australia as a

humane and generous society to grant this person a Visitor visa (subclass
600). '

THE HON PETER DUTTON MP
Minister for Home Affairs

Minister for Immigration and Border Protection

12/ 0%o01s
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Submission

' For decision
PDMS Ref. Number MS17-004110

To Minister for Home Affairs |
Minister for Immigration and Border Protection

Subject Possible Ministerial intervention ' :
Miiratlon Act 1958 in the case of

Tlmlng Not applicable - Requested by your office on 9 November 2017

Recommendations

That you:

1. indicate whether you are inclined to consider intervening under consider / not consider
ion 195A of the Migrotion Act 1958 (the Act} to grant|[JJ]
Visitor visa (subclass 600) for a period of 18 months; -

- if agreed, please indicate if you agree to consider waiving consider / not consider
condition 8503 to altowﬂo make an application for a visa '
in Australia; *

- if you are inclined to consider intervening under section 195A of
the Act, the Department will refer a further submission for your
i final decision.

OR

2. indicate whether you are inclined to consider intervening under

consider / not consider
section 195A of the Act to grant- Former Resident visa '
(subclass 151}; '
- if agreed, please indicate if health and character checks are _ required/ not required
required;

| - if you are inclined to consider intervening under section 195A of

the Act, the Department will refer a further submission for your
final decision.

Minister for Home Affairs
Minister for Immigration and Border Protection

Date......./......[2018
Signature

Sensitive: Personal | 1
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Minister’s Comments
Rejected | Timely Relevance Length - Quality
Yes/No | Yes/No | [J Highly relevant O Toolong Poor 1.....2....3.....4.....5 Excellent
O significantly O Rightlength | Comments:
relevant 3 Too brief
1 3 Notrelevant

Key Issues

1. On9 November 2017, your office requested ase be referred for your consideration
under section 195A of the Migration Act 1958 {the Act) following representations from then
Assistant Minister for Cities and Digital Transformation, the Hon. Angus Taylor's office.

as travelled to Australia numerous times since

2 _h
as the holder of Visitor visas {subclass 600). Her current visa allows her to remain in

Australia until 22 December ZOIS.Hsa is subject to condition 8503 ‘no further
stay’.

4, ravelled to Australia with n
way prior to their planned departure from

Australia on _Refer to Attachment A for further details,

pplied for a waiver of condition 8503, which the
Department refused on 20 October 2017. A copy of the refusal is at Attachment B for your

reference. While it is open to you to gran further Visitor visa (subclass 600), as
her current visa is subject to condition 8503, she will remain affected by the condition and
unable to lodge a further visa application.

7. Your office requeste-:ase be referred on 9 November 2017, howevem '
departed Australia on 14 November 2017 and her family did not respond to the De
for details on when or if she was returning to Australia. On 22 December 2017,
W’e"wmad to Australla, '

Béckground .
8. Asummary o—mmtgraﬁon history Is at Attachment C.
Sensitive: Personal 2



Document 19

Sensitive: Personal
Identity, Security, Character and Health

9
identity has been conclusively established.

11. There is no information before the Department to indicate-s arisk to the

community or has any criminal convictions. as reported no health issues to the
Department. ’

National Retums and Removals Taskforce and removal availability

12. The National Returns and Removals Taskforce reviewed this submission on 5 January 2018.

s currently residing in the community with a Visitor visa valid untif
22 December 2018 and ;s not available for removal at this time.

Condition 8503

13. -s currently unable to make a valid substantive visa application in Australia as-
condition 8503 is attached to her current Visitor visa (subclass 600). Condition 8503 prevents
a visa holder from being entitled to be granted a substantive visa, other than a Protection visa,
while the holder remains in Australia. The holder of a visa with condition 8503 is unable to
make a valid visa application in Australia, other than for a Protection visa.

Options for management

14. Youf power under section 195A of the Act is sometimes applied to community cases, where
there are compelling circumstances. Your section 195A power is non-compellable which

means you are under no obligation to emonsider exercising your power. You may

consider it in the public interest to grant visa using your power under section
195A of the Act. '

Ministerial intervention under section 195A of the Act

Visitor visa (subclass 600) — temporary visa option

15. if you are inclined to consider intervening under section 195A of the Act in —case to
allow her to remain in Australia, the Department considers the grant of a Visitor visa (subclass

600} for a period of 12 months, with condition 8503 waived, to be the most appropriate
option. -

16. If granted a Visitor visa (subclass 600) ould be able to apply for a Contributory
Parent (Temporary) visa (subclass 173} if she wishes to extend her stay in Australia. |n
addition, it would permit |Jlfkc make muitipie returns to Australia, and allow her to
fulfit the visa requirement that she be outside of Australia if granted a Contributory Parent

17. While residing in the community as the holder of a

visa. » v
Visitor visa, would be required
to abide by her visa conditions and Australian laws. sa would be subject to

condition 8558, which allows total stays of no more than 12 months in any 18-month period.
- ShouldfII < 2ch these conditions, she would be liable for consideration of
. discretionary visa cancellation under section 116 of the Act.

Sensitive: Personal
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18. if you are inclined to consider'intervening under section 195A of the Act, the Department wili
refera further submiss:on for your final decision,

Former Res:dent visa (subclass 151} — permanent visa option

19. If you are inclined to consider intervening under section 195A of the Act in_case to
allow her to remain in Australia, the Department considers the grant of a Former Resident visa
(subclass 151) an appropriate option.

20. The Former Resident (subclass 151) visa is typically used where a Minister wishes to consider
the grant of a permanent residence visa through the exercise of the relevant public interest
powers. There s a specific allocation of Former Resident (subclass 151) visas for Ministerial
intervention purposes in the annual migration planning programme.

21. A Former Resident lsubciais 151} visa would allo“—tb remain in Australia

permanently wit It would give her permission to work, access to Medicare and social
security payments, where deemed appropriate by Centrelink.

22. It is open to you to request
submission being referred to you.

ndergo health and character checks prior to a further

23. If you are inclined to consider intervening under section 195A of the Act, the Department will
refer a further submission for your final decision.

Decline to intervene

24, Should you decline to consider intervening in
remain lawfully in Australia on her current Visitor visa (sul which ceases on
22 December 2018. As she is affected by condition 8503, is unable to be granted -

another visa onshore. |l o' have the option of applying for a Contnbutory Parent
or a further Visitor visa upon her return to|

25, as expressed concern about
eturning to one, in a letter to Member of Parliament ior Camden,
rcu

ase under section 195A, she will

the Hon. Angus Taylor at Attachment D. Declining to intervene in zase could

potentially attract negative media attention due to the compassionate mstance of her
case.

Consultation - internal/external

26. Family Migration Programme Management, Visitor Visa Section, National Returns and
Removals Taskforce, NSW Status Resolution

Consultation — Secretary
27. The Secretary of the Department was not consulted on this submission.
Client service implications

28. Not applicable.

Sensitive: Personal
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Sensitivities

limited visa options onshore and representation has been made by then Assistant Minister for
Cities and Digital Transformation, the Hon. Angus Taylor's office.

Financial/systems/legislation/deregulation/media implications

30. Not applicable.

Attachments

Attachment A  Death Certificate
Attachment B  Condition 8503 waiver
Attachment C !mmfgraticn history

Attachment D  Letter to MP

Authorising Officer

Cleared by:
Sally Pfeiffer

A/g Assistant Secretary
‘| Status Resolution Branch

Date: ' '

Contact Officer Christobhet De Ruyter, Director, Complex Case Resolution Section, Ph:_

cc Regional Director, NSW
SRO, NSW Status Resolution
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Australian Government

Department of Immigration
and Border Protection

e —

DECISION RECORD

Client Name
Date of Birth
Client ID

Waiver Request ID

The cllent’s claims

In this decision record, the term ‘client’ refers to the person(s) requesting waliver of visa

condition 8503,

The client has requested a waiver of the no further stay condition 8503 becauss|

pas s she was fully dependant [JJJEhe woud fike to remain in Australia
with

Information and evidence considered
I am a delegated decision maker under subsection 41(2A) of the Migration Act 1958. In
reaching my decision, | have considered the following:

¢ relevant legislation contained in the Migration Act and Migration Regulations 1994
® information contained in the Department's Procedures Advice Manual 3

® documents and information provided by the applicant(s)

¢ relevant information held on Departmental files.

Findings

Based on the information before me, including the docurnents and information provided
by the client in support of the waiver request, | find that the circumstances for waiver of no
further stay condition 8503 are not met by the client.

Reasons

You have made a request for a condition 8503 waiver. | have assessed your request and the
reasons for my decision are detailed below. The Minister cannot walve condition 8503 unless
the relevant criteria in the Migration Act and the Migration Regulations are satisfied.

The circumstances of subregulation 2.05(4) have not been met by the client on the date |
made my decision. Subregulation 2.05(4) states that:

2.05(4):

For subsection 41(2A) of the Act, the circumstances in which the Minister may walve a conditionofa -
kind described in paragraph 41(2)(a) of the Act are that:

Brisbane No Furiher Stay Walver Processing Centre
POSTAL: GPO Box 9984 Brisbane QLD 4001
EMAIL: NoFurthsrStayWalveritequest@border.gov.au

WEBSITE: www.border.gov.au
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«2.

{8} since the person was granted the visa that was éubject fo the condition, compeliitig and
compassionale drcumstances have developed: .

i}  over which the person had no control; and
(f}  that resufled in @ major change fo the person's circumistances; and

(b)  IFthe Minister has previously refused to walve the condition, the Minfster Is satisflad that the
clrcumstances mentioned in paragraph (a} are substantially different from those considered
previously; and

(c)  ifthe person asks the Minister to walve the condition, the requast is in writing.
The clrcumstances must ba compelling and compassionate ,

| acknowledge that the _)assed away whilst they were in Australia visiting
“lt is stated that as the cllent was fully dependant on hat she
WOUIG now fike to remain in Australia with (JJlll}! accept that the passing of

is highly compassionate, however | must also determine if the client's circumstarnces are
compelling. ' :

The term ‘compelling’ is not defined in-the migration legislation. 1t must be given its ordinary
meaning. ‘Compelling' means forceful or driving, especially to a courss of action. The
circumstances must be sufficiently forceful that they lead the decision-maker to make 2
decision to waive the condition. '

I have considered the client's clairﬁs that she
she now has nobody to look after her except

was fully dependant on | 2nd that
d Australia,

has provided a statement which states the client

The
back to live injijjilhow that she is
siblings and their famﬂieq in

| acknowledge that the client Is mouming the death oﬁm wishes to remain
in Australia with |l nave considered however that the client's current visa aliows for
her to spend several more months in Australia with nd that she has siblings in
and will not be alone when she returns. Furthermore the client's current visa also perm
her to return to Australia on multiple occasions until 26 April 2019. There are permanent
visa pathways available offshore that the client may wish to explore during which time she
would have the opportunity to spend additional time wlth“ﬁusing the visa currently
hald by her, Whilst | find the client's circumstances compassionats, | do not find them to be
sufficiently forceful to weive the condition, therefore | do not find them to be compelling.

also states that lllis not interested in the client going
getting old, and goes on o nota that she does have

in considering all the information the client has provided to support the request to waive

~ condition 8503, | have assessed these claims agalnst the criteria in Regulation 2.05(4). |

am not satisfied the circumstances are circumstances that meet all the criteria set out In the

Regulations and therefors the condition 8503 has not been waived under sub-section 41(2A)
of the Act.

Brisbane No Further Stay Waiver Procesting Centre
POSTAL: GPO Box 9984 Brisbane QLD 4001
EMAIL: NoFurtherStayWsivarRequest@border.gov.au

. WEBSITE: www.border.gov.au

D AL St gt A B et nd S e
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Decision

As t find that the circumstances in subregulation 2.05(4) are not met by the client, | therefore
refuse the request by the client for 2 waiver of condition 8503,

Position Number:60027132

Email: NoFurtherStayWaiverRequest@bordet.gov.au
Department of Immigration and Border Protection

20 October 2017

Brisbane No Further Stay Walver Droceseing Gentre

POSTAL: GPO Box 3984 Brisbane QLD 4001
EMAIL: NoFurtherStayWalverRequest@border.gov.su
WEBSITE: www.border.gov.ay
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Brisbane No Further Siay Walver Processing Cenire
POSTAL: GPO Box 9984 Brisbane QLD 4604
EMAIL: NoFurtherStayWaiverRequest@border.gov.au
WEBSITE: www.border.gov.au
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Cc Director, Famiiy Migration

A ntl

- CASE SUMMARY ~|

Name

Date of Birth

Citizenship

Alias

Gender

ICSE ID

Date Arrived in Australfa
Date Detained

Current Location

Date Event '

07/03/2017 rrived in Australia holding a Tourist visa {subclass 676).
16/03/2011 | Tourist visa {subclass 676) application lodged.
 06/04/2011 | Tourist visa (subclass 676} granted.

24/04/2012 | Tourist visa (subclass 676) application lodged.
15/06/2012 | Tourist visa (subclass 676) granted,

16/04/2013 | Visitor visa (subclass 600) application lodged.
15/05/2013 | Visitor visa (subclass 600) granted.

15/04/2016 | Visitor visa (subclass 600) application lodged.
26/04/2016 | Visitor visa (subclass 600) granted.

16/10/2017 | 8503 waiver request lodged. : ]
20/10/2017 | 8503 waiver request refused.

09/11/2017 | Section 195A Ministerial intervention requested by the Minister's Office.

Sensitive: Personal
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To whom it may concern

L am writing this request letter for the Waiver of Visa Condition 8503 on isc. Due
to a tragic incidem_s currently in shock and mourning the death N

m;:ve
eeh visiting me in Australia every year since and this year een there eignhth visit,

They used to stay with me on visitor visa every yeor for approximately six months as they
always have followed all the rules and regulations and visa conditions. Both of them wos living
happily together and they were very much attached to their roots due to which they were
reluctant to move to Australia permanently, '

During this visit to Australia, they had their final plans for departure from A
everything in place including the return air tickets to fly back as always o
unfortunately this time during their visit
has turned the world upside down for oup
shack.

-ms dependent on

or everything which includes Financial dependency, alf

of ficial and She has never been done any thing outside home and
always been a s responsible for arranging everything for both of them.
Now my mother worr o anything outside home chores and things. She has rever been

to anywhere without

After the death of Jhe is now totally dependent on
me for aff her requirements, : ‘

getting old now which makes her even more
6 do tany things, :

T have Io_ond row I am very much concerned abou ellbeing and
health. She'is not very confident lady as she has been It her life and therefore
she is very much in lack of confidence in doing lot of things like living and traveling on her own,
the authenticity of this statement can be judged by looking at her last eight visits to Australia
where she was always accompanied by

Therefore it is a humble request from my side to let her live with me and I can assure that T
will look after her and get her medically covered.

The copy of air tickets, visc,_:leath certificate and coroners court certificate
is attached herewith,
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Reg 2.05 Conditions applicable to visas:

(4} For subsection 41(2A) of the Act, the circumstances in which the Minister may waive a condition
of a kind described in paragraph 41(2)(a) of the Act are that:
(a) since the person was granted the visa that was subject to the condition, compelling and
compassionate circumstances have developed:
(i) over which the person had no control; and
(ii) that resulted in a major change to the person’s circumstances; and
(b} if the Minister has previously refused to waive the condition, the Minister is satisfied that
the circumstances mentioned in paragraph (a) are substantially different from those
considered previously; and
(c) if the person asks the Minister to waive the condition, the request is in writing.

(4AA) For subsection 41(2A) of the Act, a further circumstance in which the Minister may waive

condition 8503 in relation to a visa is that the holder of the visa has a genuine intention to apply for:

(a) a General Skilled Migration visa; or
(b) a Subclass 132 Business Talent) visa; or
{c) a Subclass 186 (Employee Nomination Scheme] visa; or

(d} a Subclass 187 (Regional Sponsored Migration Scheme) visa;.or
(e} a Subclass 188 (Business Innovation and Investment (Provisional)) visa.

(4AB) For subsection 41(2A] of the Act, further circumstances in which the Minister may waive
condition 8503 in relation to a visa are that the holder of the visa:
(a) either:
(i) holds a safe haven enterprise visa; or
(if) is a lawful non-citizen who has ever held a safe haven enterprise visa; and
(b) satisfies the requirements of subregulation 2.06AAB(2).

(4AC) For paragraph 41(2B)(b) of the Act, the following visas are prescribed:

(a) a Subclass 400 (Temporary Work (Short Stay Specialist}) visa;
(b) a Subclass 457 (Temporary Work (Skilled)} visa.
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. Submission
_ Australian Government

1A For decision

PRetfad¥*  Department of Home Affairs

Syl

PDMS Ref. Number MS18-001733

To Minister for Home Affairs |
Minister for Immigration and Border Protection

Subject Ministerial intervention under section 195A of the Migration Act
1958 in relation to

Timing Not applicable. Please note that this is a second stage submission.

' Recommendation

| That you:

1. intervene under section 195A of the Migration Act 1958 not intervene
(the Act) to grant“a Visitor visa that is valid for
12 months with muitiple entries permitted, with condition
8501 (must have health insurance) and without condition
8503 (no further stay/application);

- if agreed, please sign the decision documents at
Attachment A.

Minister for Home Affairs
Minister for Immigration and Border Protection

..............

Signature/"a"’ﬂ“m’“' Date:> ‘// C,5/2018

RECEIVED

1 § MAY 2018
Minister for Home Affalrs
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Minister's Comments
Rejected | Timely Relevance Length ’ Quality
Yes/No | Yes/No | [0 Highly relevant OO0 Toolong poor 1.....2......3......4......5 Excellent
0O Significantly [J Right length Comments: '
relevant O Too brief

J Notrelevant

Key Issues

1

On 10 May 2018, you agreed to consider intervening under section 195A of the Migration Act
1958 (the Act) to grant Visitor (subclass 600) visa. Submission MS518-001555 at
" Attachment B refers.

2. is an ear old ith an ongoing Contributory Parent
(subclass 143) Visa application that is likely to be assessed i —Iast arrived
in Australia on a Visitor visa, with condition 8503 (no further stay/application) imposed. Due
to her nd the imminent expiry
of her Visitor visa requested a waiver of conditio hich was refused by a
delegate on

3. There have been no changes in _case. This second stage submission is being
referred to you for your final decision.

Background

4, _case is outlined in submission MS18-001555 at Attachment B.

Ministerial intervention under section 195A

5.

Section 195A of the Act provides you with the power to grant a visa to a person in
immigration detention or in the community, where there are compassionate and compelling
circumstances. Your section 195A power is non-compellable which means you are under no
obligation to exefci o consider exercising your power. You may consider it in the public
interest to grantﬁa visa using your power under section 195A of the Act.

Sensitive: Personal
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6. [Ifyou are inclined to intervene in —case, the Department considers the grant of a
Visitor visa that is valid for 12 months with multiple entries permitted and without condition
8503 to be the most appropriate. As the holder of a Visitor visa with multiple entries
permitted, uld be able to depart and re-enter Australia. This visa would allow
o remain in Australia for 12 months while ontributory Parent visa application
is being processed. ' :

atisfies the criteria and requirements for the grant of a Contributory Parent visa
while isitor visais in effect,n!wld depart Australia onq‘tisitor visa to enable the
Depa nt to grant the perma visa. The Department notes that oes not
need to return toFto be granted the permanent visa. eparture from
Australia would also render condition 8503 imposed on her previous Visitor visa ineffective.

8. Asa Visitor visa holder JJJJJvouid not have access to Medicare or Centrelink benefits.

The Department proposes to impose condition 8501 (must have health insurance) as this
condition was imposed on Jast Visitor visa.

9, If you agree to intervene under section 195A of the Act to grant-a Visitor visa,
please sign the decision documents at Attachment A.

Decline to intervene

10. if you decline to intervene under section 195A of the Act, the Department will manage
intil her immigration status is resolved.

Consultation - internal/external

11. Family Migration Program Management Section and WA Status Resolution.

Consultation — Secretary

12. The Department’s Secretary was not consulted on this submiséion.

Clieht service implications

13. There are minimal client service implications.

Sensitivities

14. This case may attract media interest give-ircumstances.

Financial/systems/legislation/deregulation/media implications

15. There are negligible financial/systems/legislation/deregulation/media implications.

Sensitive: Personal
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Attachments
Attachment A Section 195A decision documents

AttachmentB MS18-001555

Authorising Officer

Cleared by:

Tom Kirkpatrick
A/g Assistant Secretary
Status Resolution Branch

Date: 2018
Ph:

Contact Officer Chris de Ruyter, Director, Complex Case Resolution Section, Ph:_

CcC WA Status Resolution

Sensitive: Personal
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EXERCISE OF MINISTERIAL DISCRETION
UNDER SECTION 195A OF THE MIGRATION ACT 1958

DECISION INSTRUMENT

Name:
Date of Birth:
CLIENT ID:

1. The above named person is in immigration detention under section 189 of the

Migration Act 1958 (the Act) and | have considered his case under section 195A of
the Act.

I have determined that it is in the public interest to grant the above named person
a Visitor (subclass 600) visa for a period of 12 months.

I therefore exercise my power under section 195A of the Act to grant a Visitor
{subclass 600) visa for a period of 12 months.

THE HON PETER DUTTON MP
Minister for Home Affairs

Minister for Immigration and Border Protection

24 195 12018

Sensitive: Personal
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STATEMENT TO PARLIAMENT

EXERCISE OF MINISTERIAL DISCRETION UNDER SECTION 195A OF THE MIGRATION ACT 1958

Exercising my power under section 195A of the Migration Act 1958 (the Act), | have decided
to grant a visa under this section.

1. This person is detained under section 189 of the Act as an unlawful non-citizen.

2. Having regard to all the circumstances and personal characteristics, | have decided to
exercise my discretionary power under section 195A of the Act as it would be in the
public interest to grant this person a visa.

3. Inthe circumstances, | have decided that as a discretionary and humanitarian act to an
individual with ongoing needs, it is in the interests of Australia as a humane and
“generous society to grant this person a Visitor (subclass 600) visa for a period of
12 months.

/{.,a,\ (R tza
THE HON PETER DUTTON MP :
Minister for Home Affairs

Minister for Immigration and Border Protection

24 ;95 ;5018
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. Submission
3. Australian Government .
s, - For decision
Department of Home Affairs PDMS Ref. Number M$18-001555
‘ RECEIVED
To Minister for Home Affairs S 0 “Ay;m '
Minister for Immigration and Border Protection
Minister for Home Affairs
Subject Possible Ministerial intervention under section 195A of the

Migration Act 1958 in relation to ||| EEGTTGN

Timing Not applicable,
Recommendation
% That you:

1. indicate whether you are inclined to consider intervening under |
section 195A of the Migration Act 1958 {the Act] to grant

- a Visitor (subclass 600) visa; @ not consider

OR

a Former Resident (subclass 151) visa; consider / not consider

OR
a Contributory Parent (subclass 143) visa; consider / not consider

if you are inclined to consider the grant of a Former Resident visa or
a Contributory Parent visa, please indicate whether:

health and character checks are required; required / not required -
- an Assurance of Support is required. required / not required '
If you are inclined to consider intervening under section 1954 of the

Act, the Department will refer a further submission for your final
decision.

Minister for Home Affairs
Minister for Immigration and Border Protection

---------

SIgNAtUre...  co.ccrersomcssamens Tovessssnsaossaesssans A Date" ‘0/\25/2018
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Minister’s Comments

Rejected | Timely Relevance Length Quality
Yes/No | Yes/No | [0 Highly relevant O Toolong Poori....2...3....4...5 Excellent
O Significantly O Rightlength Comments:’
relevant O Too brief

0 Not relevant

Key Issues

1. On 24 April 2018, your office requested that -ase be referred for your
consideration under section 1954 of the Migration Act 1958 (the Act). is anmear
old ational who last arrived in Australia on n a Visitor {subclass
600) visa. urrent Visitor visa has condition 8503 (no further stay/appfication)
imposed and will cease on

2. as an ongoing offshore Contributory Parent ( ion, which
is yet to be assessed. Due to
Australia and the uested a waiver of
condition 8503, which was refused by a delegate o A client brief prepared for
your office is at Attachment A. ' :

3. Given the current processing timeframe of approximately 40 ‘
Contributory Parent visa application is likely to be assessed in if satisfies
the criteria for a Contributory Parentvisa, including the health and character requirements,
before n be granted the visa,must {3} have an approved Assurance of Support,

(b) pay the second visa application charge of $43,600 and (c) be outside Australia at the time
of visa grant.

4. Your office requested three options for—a Visitor visa, Former Resident
(subclass 151) visa and Contributory Parent visa.

Background

Immigration history

the Department ranted! Visitor (subclass 600} visa. From
tered AustraliJJJJffend soent a total of -
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epartment granted - further Visitor (subclass 600} visa,
to date, as entered Australia nd spent aimos

IO shore. During one of offshore for a Contributo
Parent visa with a ponsor.
7. On—the Department received a request fro tive to
waive condition 8503. The delegate refused *equest 0

8. Details of -mmigration history are at Attachment B.

Condition 8503 (no further stay/application)

9. The purposes of condition 8503 are to provide greater assurance that a temporary entrant will
depart Australia before the expiry of their visa and to maintain the integrity of certain visa
programs such as the Visitor program. Condition 8503 will stay in effect while the visa holder
remains in Australia unless it has been waived or the visa holder departs Australia.

10. Condition 8503 is a discretionary condition. Imposition of condition 8503 is seen as a
desirable safeguard in circumstances where an applicant appears to satisfy the criteria for the
grant of a visa but residual concerns exist.

11. Subregulation 2.05(4) of the Migration Regulations 1994 (the Regulations) provides
circumstances in which condition 8503 can be waived (Attachment C refers}). The power to

exercise subregulation 2.05(4) of the Regulations has been delegated to the Department.
¥

12. On 10 April 2018, the delegate refused—request to waive condition 8503. AS'the
exercise of the waiver power by the delegate is deemed to have been exercised by vou, this
restricts the circumstances in which you can personally exercise the power. In this situation,
you can personally exercise the power if you are satisfied that substantially different
compelling and comiassionate circumstances from those previously considered have

developed. as not advised the Department of other compelling and
compassionate circumstances since the delegate’s decision of ﬁ
Visa pathway
13.Fas an ongoing Contributory Parent visa application, A-od edan
offshore visa application,!is not eligible for an associated Bridging visa andinust be
outside. Augtralia to be grdnted a Contributory Parent visa.
annot make a further "s'uﬁnétantive visa application in Australia, ust depart
urrent Visitor visa ceases onm itisopent 0
depart prior ¢ nd apply for a furt offshore. The Department

notes that ould need to satisfy all of the relevant criteria to be granted a further
Visitor visa.

14,

15. If -emains in Australia after her current Visitor visa ceases'ould apply for a
Bridging E {subclass 050) visa {BVE) to regularise her immigration status.” A BVE is intended to

allow an individual to remain in Australia temporarily for a specific purpose.
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holds a BVE when eparts Australia for purposes other than to enable the

16. If
DM to grant’a Contributory Parent visa, ay be affected by exclusion periods.
s 1L Wi

In such circumstance ould be open fo apply for a waiver. The Department
i eparts Australia as a BVE ho!derﬂ»ay only be abie to travel to

Links in Australia

17 mhas family and relatives in Australia. -dult children,
grandchildren and their respective family have either acquired Australian citizenship or
permanent residence. In a letter dated

qadvised the Department tha-as no family or relatives outside
Australia and separated from—

nitially relocated to Australia with
isa scheme before applying for and being grante

Contributory Parent visas.

Identity, health and character :

19. as immigration cleared when ntered Australia on her passport
on In this regard, dentity has been established 1n accordance with

Identity, Biometrics and Immigration Status instructions.

20.“35 not required to undertake health and character assessments prior to being
granted a Vi

sitor visa. In letters dated_and -

advised the Department that

21. In conjunction with ngoing Contributory Parent visa ép lication ill be
required to satisfy the health and character requirements beforeis able ranted a
permanent visa by the Department.

Options for future management

22. Your power under section 195A of the Act is sometimes applied to community cases, where
there are compassionate and compelling circumstances. Your section 195A power is non-
compellable which means you are under no obligation to exercise or to cansider exercising
your power. You may consider it in the public interest to grant visa using your
power under section 195A of the Act.
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Temporary option

23.

24.

25.

If you are inclined to temporarily reso!ve-mmigration status, the Department
considers the grant of a Visitor {Tourist stream) {subclass 600} visa that is valid for 12 months
with multiple entries permitted and without condition 8503 to be the most appropriate. As
the holder of a Visitor visa with multiple entries iermitted, ould be able to depart

and re-enter Australia. This visa will also allow 0 remain in Australia for 12 months
ontributory Parent visa application is being processed.

Visitor visa is in effect isitor visa to enable the

Eoutd depart Australia on

ent to grant the perma visa. The Department no at oes not

need to return to o be granted the permanent visa. eparture from
dition 8503 imposed o revious Visitor visa ineffective.

Australia would a

atisfies the criteria and requirements for the gran! of a Contributory Parent visa

As a Visitor visa ho!der-ould not have access to Medicare or Centrelink benefits.
The Department proposes to lmiose condition 8501 (must have health insurance) as this

condition was imposed on last Visitor visa.

Permanent option

Former Resident (subclass 151} visa

26.

27.

if you are inclined to reso!vegimmigration status permanently, the Department
considers the grant of a Former Resident visa to be the most appropriate option. This visa is
typically used where a Minister wishes to grant permanent residence through the exercise of
the relevant public interest power. There is a specific allocation of Former Resident visas for
Ministerial intervention purposes in the annual migration planning.

As the holder of a Former Resident visa_vouid be permitted to remain in Australia
permanently. ould have immediate access to Medicare and access to social
security payments, where deemed appropriate by Centrelink.

Contributory Parent (subclass 143) visa

28.

29.

If you are inclined to resolve_immigration status permanently, you may consider
the grant of a Contributory Parent visa. The Department notes that granting a Contributory
Parent visa under section 195A of the Act will reduce the number of available places for this
visa program. Should you wish to grant a Contributory Parent visa under section
195A of the Acti«iﬂ not be compelled to pay the second visa application charge of
$43,600.

As the holder of a Contributory Parent visa, ould be permitted to remain in
Australia permanently. would have immediate access to Medicare, but .may
have to wait two years before she can access social security payments.
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30. Obtaining an Assurance of Support is a mandatory requirement for a Contributory Parent visa,
but not for a Former Resident visa. The Assurance of Support scheme is a response to
concerns that certain persons settling permanently in Australia are potentially substantial
users of Australia’s health and welfare system. The scheme ensures that, for these persons,
private individuals rather than the general community bear some of the financial cost that
may be incurred by the health and welfare system. The scheme does this by obliging assurers
to repay the Australian Government some of the health and welfare costs incurred in
providing support to these persons during their first two years of settlement in Australia. It is
open to you to consider whether an Assurance of Support is required prior to the grant of a
Former Resident visa or a Contributory Parent visa. :

31. The Department notes that undertaken health and character assessments.
It is open to you to consider whether s required to undertake the health and
character checks before the grant of either a Former Resident visa or a Contributory Parent
visa.

32. If you are inclined to consider intervening under section 1954 of the Act in
the Department will refer a further submission to you for your final decision.

ase,

Decline to intervene

33. If you decline to consider intervening under section 195A of the Act, the Department will
manag ntil her immigration status is resolved. If -remains in Austratia
afte isitor visa ceases,.cou}d apply for a BVE.

Consultation — internal/external
34. Family Migration Program Management Section
Consultation ~ Secretary
35. The Department’s Secretary was not consulted regarding this submission.
Client service implications.
36. There are minimal client service implications.
Sensitivities ,
37. This case may attract media interest give-ircumstances,
Financial/systems/legislation/deregulation/media implications

38. As discussed in paragraph 26, if [JJis eranted a Contributory Parent visa under section
195A of the Act, this will affect the availability of places for this visa program and revenue.
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Attachments
AttachmentA MB18-000614
AttachmentB  Immigration history

AttachmentC  Subregulation 2.05(4) of the Regulations

Authorising Officer

Cleared by:

Sally Pfeiffer
A/g Assistant Secretary
Status Resotution Branch

Date: 03/05/2018
Ph:

Contact Officer Adam Tonkin, Complex Case Resolution Section, Ph:_

cC WA Status Resolution
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s d Submissi
X Australian Government Forin forma:i)or:\
" Department of Home Affairs PDMS Ref. Number MS18-001780

To Minister for Home Affairs
Minister for Immigration and Border Protection

Subject Ministerial Intervention under section 195A of the Migration Act

1958 in relation to |, - ~

Timing Please note that this is a second stage submission.
Recommendations
That you:.
1. Intervene under section 195A of the Migration Act 1958 to @ not intervene

grant Visitor visas (subclass 600) to —or a

period of three months.

- If agreed, please sign the decision documents at
Attachment A.

Minister for Home Affairs
Minister for Immigration and Border Protection

...... o "L‘-'C;"thz - Date!ff?!’/.?g/zms

RECEIVED

17 NAY 2018
Minister fr Hotne Atflrs
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Minister’s Comments

Rejected | Timely Relevance Length Quality
Yes/No . | Yes/No | 1 Highly relevant O Too long Poor 1.....2....3......4......5 Excellent
O Significantly O Rightlength | Comments:
relevant O Too brief

O Notrelevant

Key Issues

1. On 10 May 2018, you agreed to consider intervening under section 195A of the Migration Act
1958 (the Act) to grant _\/isitor visas (subclass 600) for a period of three
months. Submission MS18-000526 at Attachment B refers.

rrived in Australia in MS the holders of-assports issued in
nd Tourist visas (subclass 500) va one month. They remained in Australia
untawfully until when they initiated contact with the Department to resolve their
immigration status.

ave resided in Australia for over[Jffyears and have substantial ties to the
community. They have-dult children and Jrandchildren, all of whom are Australian
citizens. The grant of visitor visas for a period three months will enable—o
apply for Contributory Parent visas.

Background

4. _:ase is outlined in submission MS18-000526 at Attachment B. There have
een no changes to their circumstances since your decision on 10 May 2018.

Options for Management

5. Section 195A of the Act provides you with the power to grant a visa to a person in
immigration detention, if you think it is in the public interest to do so. Your section 195A
power is non-compellable which means you are under no obligation to exercise your power.

6. Your power under section 195A of the Act may be applied to community cases, where there
are compassionate or compelling circumstances identified and no other resolution option
available. This process requires that any visa held by the clients be cancelled and they be
detained by the Department under section 189 of the Act, in order to enliven your
intervention power under section 195A of the Act.
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7. The grant of a Visitor visa (subclass 600) tomor a period of three months
would allow them to lodge a valid onshore combined Contributory Parent visa, which would

be assessed through departmental processes.

8. If you agree to intervene in -case, please sign the decision documents at '
Attachment A. |

Decline to intervene

9. Ifyou decline to consider intervening under section 195A of the Act, ill be
required to depart Australia. It is open to_o lodge

offshore.

Consultation — internal/external
10. Status Resolution South Australia and Family Migration Program Management.
Consultation - Secretary
11. The Department'’s Secretary was nat consulted regarding this submission.
Client service implications
12. There are minimal client service implications.
Sensitivities
13. N/A
Financial/systems/legislation/deregulation/media implications
14. There are negligible financial, systems or legisiation implications for the Department.
Attachments
Attachment A  Decision documents

Attachment B MS18-000526

Authorising Officer

| Cleared by:
Tom Kirkpatrick

Acting Assistant Secretary
Status Resolution Branch

Date: 21/05/2018
Ph: h

contact officer | N oir<ctor, Complex Case Resolution Branch, Ph: -

Through

cc SA Community Status Resolution
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EXERCISE OF MINISTERIAL DISCRETION
UNDER SECTION 195A OF THE MIGRATION ACT 1958

- DECISION INSTRUMENT -

Name:
Date of Birth:
Client ID:

Name:
Date of Birth:
Client ID:

1. The above named people is in immigration detention under section 189 of
the Migration Act 1958 (the Act) and | have considered their case under
section 195A of the Act.

2. 1 have determined that it is in the public interest to grant the above
named people Visitor visas (subclass 600) for a period of 3 months;

3. Itherefore exercise my power under section 195A of the Act to grant a
Visitor visa (subclass 600) in favour of the above named people.

i LR trs

THE HON PETER DUTTON MP
Minister for Home Affairs

Minister for Immigration and Border Protection

24 108 /2018

Sensitive: Personal




Document 21

EXERCISE OF MINISTERIAL DISCRETION
UNDER SECTION 195A OF THE MIGRATION ACT 1958

- STATEMENT TO PARLIAMENT -

Exercising my powers under section 195A of the Migration Act 1958 (the Act), I have
decided to grant a visa under this section.

1. These two people are detained under section 189 of the Act as unlawful
non-citizens.

2. Having regard to all the circumstances and personal characteristics, | have
decided to exercise my discretionary powers under section 195A of the Act as
it would be in the public interest to grant these people a visa.

3. Inthe circumstances, | have decided that as a discretionary and humanitarian
act to an individual with ongoing needs, it is in the interests of Australia as a
humane and generous society to grant these people Visitor visas (subclass
600} for three months.

THE HON PETER DUTTON MP
Minister for Home Affairs

Minister for Immigration and Border Protection

XY 105 12018
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Submission
For decision
PDMS Ref. Number MS18-000526

To Minister for Home Affairs
Minister for Immigration and Border Protection

Subject Possible Ministerial Intervention under section 195A of the Migration
Act 1958 In relation to nd
Timing At your convenience.
Recommendations
That you: .
1. indicate whether you are inclined to consider intervening / not consider
under section 195A of the Migration Act 1958 (the Act) to =

grant Visitor visas (subclass 600) to|| | N
three months.

- if you are inclined to consider intervening under section
195A of the Act, the Department will refer a further
submission for your final decision.

Minister for Home Affairs
Minister for Immigration and Border Protection

Signature./ ""’b“‘; -

pate:Z? /2572018

Receiveg

04 APR 2018

Minister for ity & o
and Border Proiectis
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Minister's Comments
Rejected | Timely Relevance Length Quality
Yes/No | Yes/No | O Highly relevant O Toolong. Poor 1.....2.....3.....4......5 Excellent
O Significantly [ Rightlength | Comments:
relevant O Too brief
O Not relevant

Key Issues

1 _re being referred for your consideration under section 195A of the
Migration Act 1958 (the Act) as (a) they have substantial ties to the Australian community,

(b) their removal from Australia would impact Australian citizens, (c) they do not have access
to post-review Ministerial intervention powers {c) there are no onshore visa options available
to them.

2. rrived in Australia in-as holders of-assports issued in
nd Tourist visas (subclass 500) valid for one month. They remained in Australia

unlawfully until when they initiated contact with the Department to resolve their
immigration status.

ears and have substantial ties to the
paid taxes and have raised a family in
randchildren, all of whom are Australian

Australia. They have
citizens.

and their-ave written to the Department requesting that they be
considered for the grant of a permanent visa on compelling and compassionate grounds.

5. Your office requested that a Visitor visa option be provided to enable—to

apply for a Contributory Parent visa.
Background

Immigration history

6. Animmigration summary for_s at Attachment A.
7. mere born in- They have-hildren andfjjerandchildren
orn in Australia. : ,

8. On _-rrived in Australia on Tourist visas {subclass 500) vatid
one month.

for
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ave claimed that they attended the Department’s |} bffice in

3 “ -
0 enquire about visa options available to them. tated that she wanted to

resolve her status e stated that she was informed
that there were no appropriate forms and she left the office as an unlawful non-citizen.

-as provided a copy of a completed immigration form (form 690 - application to
remain permanently in Australia) dated mnd a letter to the Department

dated rom her local church. Whilst documents provided indicate that
considered resolving their immigration status at that time, there is no evidence that they
applied for a visa. ﬁemained in the community as unlawful non-citizens.

10._lso claim that in ihey sought legal advice on resolving their

tmmigration status. They were advised that they did not have ani options onshore and would

need to apply for a visa offshore. They stated that o they decided to apply for an
offshore Contributory Parent visa. They claimed to have instructed their migration agent to
delay lodgement of the visa application until they had travelled offshore. They stated that

thei commenced ilanning for their departure, including enquiring about travel documents and
11.0On --nigration agent lodged an offshore Contributory Parent (Migran
visa (subclass 143) application and listed *s a dependant applicant. |

claimed that at the time, they were not aware that the application had been lo ged. They
stated that it was lodged in error and they had not travelled offshore due to difficulties
obtaining a travel document.

12. The International Organisation for Migration (I0M) has confirmed that irst
contacted them in_ IOM stated that ad experienced difficulties
in obtaining travel documents to return to

13.0n qresented to Status Resolution in Fin order to
resolve their immigration status. Their case was referred to the Department’s Legal Opinion
Help Desk to establish whether they are absorbed persons.

14. On departmental | advice confirmed that-vere not
absorbed persons. On they were granted Bridging E visas (subclass 050) with
condition 8510 (to show a valid passport).

15.0 igration agent withdrew the application for a
Contributory Parent (Migrant) visa on their instruction.

ls-re currently cooperating with the Department’s direction to obtain

passports and have had regular contact with IOM. IOM have made some enquiries on behalf

nd have advised the Department that there hav n ificant defays.

o
T is due to changes to administrative processes in ince their

expired passports were issued.

Family
17.

ave-Australian citizen

also hav ustralian citizen grandchildren
provided birth certificates for all family memb

ears old. They
ears old. They have
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ls.gvas written a letter to the Department regarding
and contribution to the Australian community.

approach the Department again as all of
h tated that

grandchildren and regularly care for them. reported that the
this year. This letter is at Attachment B.

y will have a'randchild

Links to the communi

19.Mave provided a number of documents to the Department to support their
1al'ties 10 the Australian community.

21 Wtated that they are involved with their local church. They provided
he church indicating that they are of good character and have been involved

in church programs.

22, tated that they”nd
that they may be required to leave Australia. They hav ir tinancia

circumstances indicating their ability to support themselves.

23, _ave stated that they have made a significant contribution to the Australian
community. They have provided a variety of documents confirming that they have been
involved in volunteer work and donations to charities over the years. They have written a

letter requesting to remain in Australia permanently and detailing their ties to the Australian
community. This letter is located at Attachment B. '

photocopies of thei—ssued in nd
The names recorded on the documents are
of documents Issued in Australia under the names of

| These documents Include; Medicare cards, tax
- -
26. ovided a copy of her marriage certificate dated nd
: cotc R < o ot

Character and security
27. The Department is not aware of any character concerns in relation to— Their
on to a permanent visa.
Sensitive: Personal 4
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28, T{Wﬁon in departmental systems to suggest any security concerns in relation
t

Health
29. The Department is unaware of any health concerns in regard to- They have
not been required to undergo health assessments.

National Returns and Removals Taskforce

30. The National Returns and Removals Taskforce reviewed this submission on 22 February 2018.

31.mare currently residing lawfully in the community on BVEs valid until
pri . They have no ongoing matters before the Department or the courts and are

available for removal, pending issuance of their travel documents.

Options for future management
Ministerial intervention under section 195A of the Act

32. Section 195A of the Act provides you with the power to grant a visa to a person in immigration
detention, if you think it is in the public interest to do so. Your section 195A power is non-
compellable which means you are under no obligation to exercise or to consider exercising
your power.

33. Your power under section 195A of the Act may be applied to community cases, where there
are compassionate or compelling circumstances identified and no other resolution option
available. This process requires that any visas hel by the clients be cancelled and they be
detained by the Department under section 189 of the Act, in order to enliven your intervention
power under section 195A of the Act.

34. Should Me granted a substantive temporary visa, such as a Visitor visa
{subclass with work rights for three months, they would be able to lodge a valid onshaore

combined Contributory Parent visa, which would be assessed through departmental processes.
35. If you are inclined to consider intervening i

n ase, under section 195A of
the Act to grant them Visitor visa (subclass , the Department will refer a further

submission for your final decision.

Decline to consider

36. Should you decline to intervene in the se u ion 195A of the Act,
they will be required to depart Australia. It is open t o lodge a visa
application offshore.

Consultation - internal/external

37. Status Resolution South Australia, National Returns and Removal Taskforce and Family
Migration Program Management.

Consultation ~ Secretary

38. The Department’s Secretary was not consulted regarding this submission.
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Client service implications
39. There are minimal client implications.
Sensitivities
40. N/A
Financial/systems/legislation/deregulation/media implications

41. There are negligible financial, systems or legislation implications for the Department.

Attachments

Attachment A Immigration summary

Attachment B  Letters to the Department

Authorising Officer

Sally Peiffer
A/g Assistant Secretary
Status Resolution Branch

Date: 04/04/2018
| Ph:

Contact Officer —Dlrector, Complex Case Resolution Section, Ph:-

cc SA Community Status Resolution
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Immigration Summary

Name

Date of Birth

Citizenship

Other Names

Gender

ICSEID

' Date Arrived in Australia
Date Detained

Current Location

Name

Date of Birth

Citizenship

Other Names

Gender

ICSE ID

Date Arrived in Australia
Date Detained

Current Location

rrived in Australia as the holders of Tourist visas (subclass
onth.

7 July 2016 dged a Contributory Parent (Migrant) visa {Subclass 143) and-
- as listed as a dependant applicant.
28 June 2017 resent to Status Resolution i n order to
I resolve thetr immigration status. Their case was referred to 0P
; Helpdesk to determme whether they were consrdered to be
17 October 2017 o ~
27 October 2017 |
valid passport)
28 October 2017 ithdrew the application for a Contributory Parent (Migrant) visa and
uested a refund of the visa application charge (VAC)
9 November 2017 | equest for a refund was refused as it did not meet mandatory
refund criteria, :
19 January 2018 ere granted a further BVE as they have an outstanding
v : tervention (s195A) and are cooperating with the International
| Orgamsatton for Migration (IOM) to obtain travel documents.
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To Whom It May Concern,

Based on misinformation, they were naively led to believe that they could arrive
i Australia on a tourist visa and would be granted residency after a time.
arrived

ﬁfng that they would not be granted residency, they wanted to right their wrangs, and in

hey decided to approach the Immigration Department of NSW regarding their |
PeoMstances, At this ﬂme,mnd they belleved it would
be less disruptive if they would have to be removed from Australia, However, the Immigration

Department said they couldn't help them, yet also didn't ask them to leave the country. Not

knowing what to do, and wanting to stay, they conti working and raising their family in
in search of more work opportunities and
ey wanted to apply for residency but were afraid of what

would happen to

Th both dedicated-nd have applied themselves in the community, both at
*vents, and volunteering with theiﬂnu!tiple times a week. They love living here
and haven't left Australi ‘ &

changed so much. In

em to be able to stay in
Australia.
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To Whom It May Concern,






