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Memo  - by email to   

To:  Committee Secretary   

       Senate   Legal  & Constitutional Committee    

           CANBERRA   

From  M.Leah Billeam    Date 1 August 2011 

Subject :  Submissions  

 

 

 Violence and other measures) Bil 2011   

 

LEGISLATION :  Family Law  Legislation  Amendment  ( Family Violence and Other measures) 

Bill 2011  

I  refer to this Bill and make the following submission 

Victorian State law provides for   the protection  of an alleged  Victim by not permitting the 

alleged Perpetrator to personally cross examine  the Victim in any proceedings for an 

intervention order  ( see     Sections  70, 71 and 72  of the  Family Violence Protection Act – ( 

copy attached)  

 

The  Family Court and the Federal Magistrates’ Court have just  issued  their   Best  Practice  

Principles  For Use in Parenting Disputes When Family Violence  or Abuse  is Alleged . 

In this they   have listed  matters which the  decision makers  MAY consider  ( pages 7,8, and .9 

– copy attached).   Only  In  items  ix and xxi  is the question of  whether a  party  alleging family 

violence  can give evidence by  video link / electronic means., but this still does not address the 

question of direct cross examination by a self represented litigant. 

I raised this  with an FMC Magistrate  at a  recent seminar. She was of the view that the Federal 

Courts  do  not have the resources to put in place what the State has provided for in  its  

legislation    but she indicated that her practice would be that  she would screen the  questions  

being put by a self represented litigant . On the other hand I have   a  report  of  a self 

represented litigant being able to cross examine  the other party  to the point  that , even though 

she was personally represented ,  the case had to be adjourned for her to be psychiatrically 

assessed  as she found the process so traumatic . So there is no guarantee  that  the Court  

would take  the necessary protective  action.  

I think that there should be  a further provision added to the amending  legislation to read  along 

the following lines:   

It could be added  to S.  101  of  the current legislation  and read as follows:  
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S 101 (3)  

           a)  The  Court of its own motion, may, or, if there in an existing  family violence 

order,  shall, unless the other party consents   being  personally cross examined ,  direct  

that   the party  against whom  a  family violence order has been made, shall not 

personally cross examine the other party  to that order  in any proceedings .. 

     b)   The  Court  in such  a case shall ensure procedural fairness is accorded in any 

manner it  thinks reasonable   to the  party  so prohibited    

This proposal would not / should not add to the cost burden of implementation but it would 

require the Court to be more  pro-active in managing  proceedings  appropriately, and it  would 

match the intent  of  the State  legislation  .  

 

If you wish to discuss this further II can be contacted on  

Thank you  

 

M.Leah Billeam 
 Family Lawyer  

  
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 




















