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27 October 10

The Hon Gary Gray AO, MP
Special Minister of State
Parliament House
Canberra ACT 2600
Dear Minister

POSSIBLE REFORMS TO THE LOBBYING CODE OF CONDUCT AND
REGISTER OF LOBBYISTS
I refer to the letter B 10/633 from your predecessor Senator The Hon Joe Ludwig dated
July 10 inviting comments on possible reform of the Code.
We believe that there is no fundamental problem with the current Code nor any evidence
that a more complicated registration or enforcement system is necessary. Our detailed
comments are contained in the attached responses to the questions posed in the discussion
paper.
Thank you for the opportunity to comment.
Yours sincerely

Ross Ramsay
Managing Director

Attached: Bramex Pty Ltd Response
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POSSIBLE REFORMS TO
THE LOBBYING CODE OF CONDUCT AND
REGISTER OF LOBBYISTS

RESPONSE TO DISSCUSSION PAPER BY BRAMEX PTY LTD (BPL)
(pRINCIPALS - ROSS RAMSAY AND BARBARA RAMSAY)

Introduction

The principals of Bramex Pty Ltd (BPL) have over a decade of experience as lobbyists in
representing clients to Ministers, Members of Parliament, Senators, Statutory Office Holders
and to members of the Australian Public Service. We have participated in many international
meetings either as company -representative members within Australian Government
Delegations or as representatives of client companies accredited to those meetings by the
Australian Government.
The following responses to the questions in the discussion paper are based on our experience
as a small organisation providing services to substantial Australian and international
companies primarily in the telecommunications, radiocommunications and broadcasting
industries.
Both principals have also had many years of prior experience in both the public sector at
senior policy and operational levels and in the private sector.
The "Issues for Consideration" below are those in the discussion paper.

Issues for consideration 1
•

How would the establishment of an industry association, including membership
arrangements, the provision of training and associated matters be managed? Would it
deliver increased professional standards for the industry?

•

Would an 'industry consultative group' be a feasible alternative to an industry
association?

BPL Comment
Any industry association created should be formed as a result of initiatives of lobbyists, not
as an initiative of government or a requirement of govenmlent. The maj ority of lobbyists are
either small organisations or individuals with little time or capacity to manage additional
regulatory requirements. The inevitable financial costs would also be lUlwelcome and would
discriminate in favour of larger firms which could better cope with the additional overhead
expenses.
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Further, additional regulatory requirements are Ulmecessary. Nearly all lobbyists are people
with substantial experience in industry, the public sector or politics. If they have not already
learned personal honesty, ethics and the requirements of behaviour of the public service,
there is little likelihood that they would be changed by an industry association. If it
becomes evident that a lobbyist does not have these personal attributes and knowledge, he or
she should be removed from the Lobbyists' Register, an action which is already envisaged in
the Lobbying Code of Conduct Section 10.2 (a).
An Industry Consultative Group would be a better alternative but the question arises as to
what useful objectives are likely to be achieved. It is doubtful whether such a group is
necessary. The practice oflobbying is so varied, depending on whether it covers policy,
technical or administrative matters and depending on whether it is directed to politicians or to
members of the public service, that it is hard to see a method of prescribing anything but the
broad principles, which are already covered in the Lobbying Code of Conduct Section 8.
Issue for consideration 2

•

Would a requirement for additional disclosures of this nature increase public
confidence in the operations of the lobbying sector?

BPL Comment

The nature of lobbying is such that the client of the lobbyist is normally astute in establishing
the background of the lobbyist. FUliher, it is generally in the interests of the lobbyist that the
client is fully aware of the background, experience and skills which the lobbyist can use in
achieving the client's objectives. Government representatives are free to ask the lobbyist
about his or her background if they so wish.
Noting that declaration of such additional information is probably Uilllecessary, it could be
provided by the lobbyist as pali of the atmual statutory declat'ation and as part of the quarterly
procedure for updating the client list on the Lobbyists' Register.
It is unlikely that a declaration of background would make much difference to the public
perception oflobbyists. That perception is heavily influenced by the very few cases of
unacceptable behaviour oflobbyists highlighted in the media. It is more likely that the
perception would be improved by swift and publicised action to remove those persons from
the Lobbyists' Register
Issue for consideration 3
•

Would increasing the length and coverage of the ban contribute to increased
confidence in the lobbying industry by members of the public?

BPL Comment

The CUlTent ban is necessary due to the high profile of Ministers and Parliamentary
Secretaries atld the perception that there can be "insider trading", particularly if the same
political party remains in power. This perception fades over time but the ClUTent period of 18
months seems minimal. Subjectively, two years would seem to be a better period.
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Additionally, Ministers and Parliamentary Secretaries have a wider knowledge of internal
government matters due both to their seniority and their occasional attendance at Cabinet
meetings, even though they are not members of the Cabinet. All Ministers and Parliamentary
Secretaries should be subject to the sanle time restrictions on all government matters. An
exception might be made for those who work in a consulting capacity for not-for-profit
charities.
Issues for consideration 4
•

Given that is clear whose interests they represent, would an extension of the Code to
in-house lobbyists provide any additional transparency?

•

Could the ethical standards underpinning the Code apply more widely in the sector?

BPL Comment

The Code should apply to all who undertake lobbying activity, regardless of their
employment status. However registration of in-house staff should not be necessary as it is
clear whom they represent. There is no reason that those involved in third-patiy "occasional
representations" should be exempt from registration, given that the ternl is very loose and
subject to abuse.
Promulgation of the Code to in-house lobbyists could be effected by placing links too it on all
departmental web sites.
Issue for consideration 5
•

Are there concerns about managing the requirements of different jurisdictions?

BPL Comment

Each state should at least consider acceptance of the Commonwealth Statutory Declaration to
avoid the need for lobbyists to obtain multiple documents. The States could also consider
recognition of COlmnonwealth registration.

Issue for consideration 6
•

Would more clearly defined sanctions increase confidence in the operations of the
Code and Register?

BPL Comment

For the moment it would be better to trust the judgement ofthe Secretary of the Department
of the Prime Minister and Cabinet rather than introduce additional gradations. The present
rule is simple. In practice one would expect the Secretary, as a matter of common sense, to
warn a lobbyist infonnally regarding an inadvertent or unintended breaches.
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Conclusion
BPL Comment
There appears to be no evidence that the current system of regulating lobbyists is
inadequate. Additional regulation, especially for small fim1s, would create
additional costs for both the industry and govenm1ent with no clear advantage. A possible
change is the small additional restriction on ex Ministers and Parliamentary Secretaries.
We thank the Minister for this opportunity to comment.

Ross Ramsay

Barbara Ramsay

Director

Director

From:
Sent:
To:
Subject:
Attachments:

Tim Smith
Wednesday, 6 October 2010 5:01 PM
Lobbyists Register
Submission re Discussion Paper on Lobbying Code Possible reforms
ART Submission Lobbying Code of Conduct061 0201 O.doc

Dear Sir/Madam
Attached is the submission from the Accountability Round Table responding to the Discussion Paper of July 2010 on
reform ofthe Lobbying Code.
We are most grateful for the extension of the time given to us for the filing of the submission to 7 October.
We hope it is of some assistance.
Yours Sincerely
rim Smith
Chair I Accountability Round Table
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Lobbying Code of Conduct and Register of Lobbyists
Possible Reforms
Submission of the Accountability Round Table
Introduction

The Accountability Round Table welcomes the review ofthe Lobbying Code of Conduct 2008,
and the issuing of a Discussion Paper (the Paper) for that purpose.
A number ofcriticisms have been made of the Code's attempt to regulate the conduct of
lobbying and lobbyists. l They include:
a) Inadequate coverage:
i. lobbying activity; the coverage includes the lobbying activity of those who lobby

ii.

iii.

for third parties but does not include that of "in-house lobbyists" in firms of
accountants and lawyers, industry bodies, trade unions or the major commercial
enterprises in the media, resources, transport and other major sectors of the
economy
the lobbied; the coverage includes Ministers, Parliamentary secretaries, public
servants and ministerial staffbut it does not include shadow Ministers and
Parliamentary Secretaries, members of other parties or independents or their
personal staff.
details ofthe lobbying activity; there is no requirement to supply details of each
act of lobbying; who was involved, where and when it occurred or the subject
matter

b) Failure to require contemporaneous supply ofinformation20fchanges to required details.
c) Inadequate limits on post-government employment:
i.
People covered; present limits apply only to Ministers, Parliamentary

ii.
iii.

d)

Secretaries, ministerial staff, officers above the rank of Colonel, agency
heads, and persons at a senior executive level in the public service.
Limit on activity; restricted to matters in which they had "official
dealings".
Length ofbans after ceasing to hold office; Ministers and Parliamentary
Secretaries, 18 months and, for the rest, 12 months in respect of "official
dealings" in the previous 18 and 12 months respectively.

Secondary employment:

There is little or no regulation of secondary employment of members of
parliament. 3
1 See in particular: Report ofthe Senate Standing Committee on Finance and Public Administration, "Knock,
knock....who's there?" (2008); Joo-Cheong Tham, Money and Politics; the Democracy we can't afford, UNSW
Press 2010, Ch 8 and ICAC Issues Paper, 2010 Lobbying in NSW
2 At present, within 10 business days of 30 September and 31 March and confirmation each year, within ten business
days of30 June, that details are up to date
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On the other hand, there have been complaints about alleged adverse effects ofthe Code.
e) Reporting: the requirements are too onerous.
1) Removal oflobbyists; the penalty provided for breach of the Code by lobbyists is removal
from the register after which they cannot practise as lobbyists
i}
Procedural unfairness; at best there is an informal promise to accord natural
justice and the application of a standard of proofto reflect the seriousness of any
allegation made
ii}
Inadequate right ofappeal; there is only a possible limited right of appeal to the
Ombudsman (re steps leading up to the removal from the Register) or a possible
application to the Federal Court or High Court.4
g) Post-employment prohibitions,'

i.
ii.
iii.

Retrospectivity; the prohibitionsS would operate unfairly on ministerial staff and
public servants because it would apply retrospectively to them.
Unfair discrimination; it has been argued6 that the bans fail to have regard to the
differences in job security and financial benefits, including superannuation
entitlements, between public servants and ministerial staff
Unfair Restraint oftrade,' it has also been argued7 that the private sector might be
deprived of the expertise of vital individuals in circumstances where normal
restraint of trade principles would not apply.

These criticisms reflect unstated assumptions about the relevant and appropriate policy
objectives ofthe Code. The criticisms and other issues are discussed below. Before embarking
on that, however, it is critical to identify what the policy objectives of the Code should be.
The stated policy framework
The Preamble to the Code states that its intention is to
1. promote trust and the integrity of government processes and
2. ensure that contact between lobbyists and Government representatives is
conducted in accordance with public expectations of transparency, integrity and
honesty.
Its stated underlying policy concern is that

See Joo-CheongTham, op.cit., 226, 240, 250-1.
See also Minority Report, p 19, para 1.3 and the concern there expressed about the arbitrary nature ofthe power
f,ven and the potential for abuse of it
By the CPSU and USU; See Report, para 2.51 and 2.52, Majority Report
6 By the CPSU; see Report, paras 2.48 - 2-56, Majority Report
7 Ibid, by the ACCI, para 2.56
3

4
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"Respect for the institutions of Government depends to a large extent on public
confidence in the integrity of Ministers, their staff and senior Government officials"
Two matters identified as relevant to that respect and confidence are:
a) a public expectation that lobbying activities will be carried out ethically and
transparently, and
b) that Government representatives who are approached by lobbyists can establish whose
interests are represented so that informed judgements can be made about the outcome the
lobbyists are seeking to achieve. 8
The stated policy framework explains, in part, the limited scope of the Code. Those who argue
for wider coverage and stricter conditions have wider policy objectives.

The Policy Issues
In formulating rules to regulate lobbying, the challenge is to address its problems and dangers
without inappropriately hampering legitimate political freedoms. 9 Lobbying helps the
represented to be heard. In its purest form, it enables relevant information and arguments to be
marshalled and presented in such a way as to assist governments to reach decisions in the best
interest ofthe community. In a time-poor and information rich world this can be of real help to
government. It must also be remembered that lobbying is not confined to making representations
for people seeking financial advantages or preference from government. It is conducted on a
wide range of issues ofpolicy including issues affecting all and for a wide range ofpeople
including the most disadvantaged in our community.
Joo-Cheong Tham has identified three key principles for distinguishing between legitimate and
illegitimate lobbying
" ... respecting political freedoms (including the freedom to influence the political process
through lobbying), protecting the integrity of government (and preventing corruption10),
and promoting fairness in politics,,11
As he explains, lobbying should be regarded as illegitimate when it is
• not fully open (as to participants and/or content),
• is not focused on addressing the public interest, and/or
• undermines access to government by all because it involves unfair access and influence. 12

8 Therefore it was not necessary to extend the Code to in-house government relations staff: Senator, the Hon. John
Faullmer, Cabinet Secretary, Senate Hansard, 13 May 2008, p. 1510; and so fails to address public transparency and
accountability, ICAC, op. cit. 20
9 See discussion, Joo-Cheong Tham, Money and Politics; the Democracy we can't qlford, UNSW Press 2010, 216
220,246
10 In referring to "corruption" in this submission our intention is to refer to conduct that puts particular interests
ffersonal or political party) ahead ofthe public interest in response to an inducement or personal association.
1 Cp. cit., 219
12 Cp. cit., 219 - 220; 230 - 237
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Secrecy is a major concern because it makes it difficult for citizens to judge public officials and
hold them to account. Secrecy also undermines the health ofpolitical parties because it
centralises power in the party leadership. Further, secrecy creates opportunities for corruption
and misconductI3 and is a major factor in enabling unfair access and influence. 14
The Code's stated policy framework should be supported, but it falls short of what is required. IS
In particular, it does not recognise the dangers inherent in significant developments that have

occurred in the government lobbying industry in Australia and the way we are governed.
The development of the lobbying industry has occurred at the same time as
• the ever-increasing commercialisation of government services and projects and
• the growth in numbers and importance of the staff of ministers and parliamentary
secretaries and their counterparts in the Opposition and other parties and their influence
in policy decisions. I6
It has also become common practice for lobbyists to recruit recently retired ministers,
parliamentary secretaries, members ofParliament, ministerial staff and former public
servants. 17Large firms of accountants and lawyers and major corporations also recruit such
people to assist them with their lobbying activities. In addition, success fees have been
introduced for those engaged in lobbying. I8
It is important to review the purposes ofthe Code in that context; particularly, the problems that

it seeks to address and any other problems that it could and should address.
Formulating the Policy Framework

We suggest that the major concerns underlying the criticisms made of the Code are the potential
in any lobbying system for increasing
a) unequal access to government,
b) distortion ofthe decision-making process I9 resulting in decisions that are not in the public
interest, and
c) the risk of the corruption of government.
Op. cit., 221 - 222; Re corruption and misconduct see discussion at 224 - 230
Op. cit., 230 - 237; but not the only factor - see examples (231 - 234) ofthe access to political leaders enjoyed
by, for example, business leaders and union leaders, the advantage of having the financial capacity to hire lobbyists
(234-5) and the benefits of having the services ofa recently retired public official (235-7)
IS Similar limited statements are to be found in the NSWS Lobbyists Code ofConduct - see ICAC op.cit. 19
16 The Canadian Act applies to the lobbying of all such persons; see Op. cit., Appendix A
17 E.g. in NSW, the Register, as at Feb 2009, recorded that 49% ofthe 272 individual lobbyists (not including inhouse lobbyists) had such a background. They included 22 former MPs (State and federal) and 112 former staffers;
and 804 clients - ICAC op.cit. 11 and 12
18 See generally, T. Smith, Corruption; The abuse ofentrustedpower in Australia, The Australian Collaboration
(2010) 51 - 54
19 This can result from the giving offinancial incentives, creation of a sense of obligation from friendship and
favours: ICAC, op.ci.14 and sources cited
13

14
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We submit that those concerns are valid and need to be addressed. A clear statement in the Code
of the intent to address those concerns will assist the formulation, and acceptance, of appropriate
amendments to the Code. It will also assist compliance. The Code relies heavily on voluntary
compliance.
An important factor in securing voluntary compliance with any rules is the legitimacy of those
rules. That in tum will depend on understanding not only the rules and their purposes, but also
the underlying values they serve and the fairness of any procedures. 2o Relevant to those matters
are the ethical obligations ofthose who are likely to be lobbied: Ministers and parliamentary
secretaries (and their shadow equivalents), members ofParliament, their staff and public
servants.
They are in the position of fiduciaries who exercise a public truSfl; for we entrust them with
power to be exercised over us and thereby render ourselves vulnerable to the decisions they
make in exercising that power. Further, as explained by the former Queensland Integrity
Commissioner, Mr Gary Crooke
"All the components of government property (whether physical, intellectual or reputational) are really no
more, and no less, than the property ofthe community, the capital ofwhich is held in trust by elected or
appointed representatives or officials.
The term capital is an amorphous one and includes all the entitlement to respect and inside knowledge that
goes with holding a position in public administration.22

The powers given to those involved in government should be exercised on behalfof, and for the
benefit ofthe community, not ofthose given the power, their political party or sectional or vested
interests with which they may be associated or by which they may have been inappropriately
influenced. Any system provided to regulate lobbying activity should respect, serve, and address
the risks to, that public truSt. 23

See generally, Tom R Tyler, Why do people obey the law? Princeton University Press (2006)
Op.cit. 59-60 and see Paul Finn (as he then was), 'A Sovereign People, A Public Trust' in Essays on Law and
Government, (Australia) Law Book Company (Vol 1), 1995, p.l and 'Integrity in Government' (1992) Public Law
review 243; Report ofthe WA Inc Enquiry, 1992, paras 1.2, 3.1.7, 4.4; Evan Fox-Decent, 'The Fiduciary Nature of
State Legal Authority', (2005-2006) 31 Queen's Law Journal, 259; Mary Wood, Advancing the sovereign trust of
government to safeguard the enviromnent for present and future generations', (2009) 39 Enviromnental Law 43; and
discussion by Doyle, CJ of the trust principle in Question of Law Reserved (No.2 of 1996) SASR 63 referring to the
offence of misconduct in public office as involving an 'abuse ofthe trust placed in the officeholder'. Also in the
context of native title, see the discussion ofthe application of trust principles to native title issues, Toohey, J., in
Mabo v Queensland (No 2) (1992) 175 CLR 1. As to the judicial power being held on trust see Gleeson, CJ, 'The
rule oflaw and the Constitution', Boyer Lectures (2000) ABC Books, p.125
22 Annual Report, 2007-2008,p7; cited by Joo-Cheong Tham, op.cit , p.89; Mr Crooke went on to say
"The trust bestowed importantly includes an obligation to deal with government property or capital only in
the interests ofthe community. As such, it is singularly inappropriate for any person to use it for personal
gain."

20
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The relevance ofthese matters is partially recognised in the Discussion Paper in the discussion of professional
development ofthose in lobbying including training in relevant ministerial and staff codes

23

5

These matters should be directly addressed in the Code. In Appendix A we have set out a
revised Code in which we have attempted to do so.
We tum to a detailed examination ofthe provisions ofthe Code, including the criticisms referred
to above and the specific matters raised in the Paper. In doing so we have had regard to the
policy objectives and the need to address the dangers identified above, particularly, the potential
in any lobbying system to
a) increase unequal access to government,
b) distort the decision-making process24 resulting in decisions that are not in the public
interest, and
c) increase the risk of the corruption of government.
In considering the approach to be taken, it must be remembered that there is no general national
integrity commission that might reduce such dangers.
We have assumed that, as has been recently agreed by the parties and the independents, an office
of Parliamentary Integrity Commissioner will be created and one of its functions will be to
administer the Lobbyist Register?S
Issues
1. Coverage olthe Code

(a) The activity covered. The Pape~6 refers to the fact that the Code
• exempts members ofprofessions such as lawyers, doctors and accountants who
make occasional representations to government on behalf of others incidentally to
the provision oftheir services and
• does not apply to in-house government relations staff "as it is clear whose
interests are being represented"
and then raises two issues:
i.
ii.

Would an extension ofthe Code to in-house lobbyists provide any additional
transparency?
Could the ethical standards underpinning the Code apply more widely in the
sector?

We submit that the (::ode' registrati.on an~~I~l.eg1;l!rw~m~.t.§.b..9Jl,l~jl.p.p1x.!2.11!1
engaging, directly 9r indire2!!.Y.J.qJ1i~l?i~!.JJllY.~.ffi11l.!0b.Q~mK~Sl!bin:2'7 and so add to
the transparency oftQe schem~1,1.9..h~JQ....red!lce the risk of£.QIDlmkm. This wouldalso
remove opportunities for professional lobbyists to avoid registration and any restrictions
imposed by the Code - with similar benefits.
24 This can result from the giving offinancial incentives, creation ofa sense of obligation from friendship and
favours; ICAC, op.cit.14 and sources cited.
25 CI 20 of Agreement for a Better Parliament
26

P. 9

By that expression it is intended to cover professional lobbyists for third parties, in-house lobbyists (in business,
law firms, accountancy firms) and organisations, and their representatives, who are pressing for action or decisions
that will benefit their businesses, trade or union organisations

27
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For the same reasons, the standards laid down in the Code should apply more widely to
the same people and organisations.
(b) Definition ofthe lobbied ("government representatives")

To cover lobbying of government, the lobbying activity to be registered should include
lobbying of MPs and statutory corporations, including their subsidiaries and their
representatives and employees.28 All are involved in the process of government and can
influence government decisions. All are of interest at some time to lobbyists. 29
(c) Information to be disclosed

The Code should requ.!.re those lob~xingl<) su.PpJyj~taU~ ..o f~~<;:h_Q9~ask>!u)flob~~,
.~po..~~..~y~!y_~9 and i§.sues th~suQj~lop..Qyin&3o To further aid transparency of
10bQy~{Lact.iyity.Jlnd..r.~Jlcetb.cuislf..<;>f cqrru..p!Wn, minutes should be kept by tile
government representatives involved~r;nd signed by them as a correct record. In
addition, employees of government and government agencies should be required to
• receive and complete training in the lobbying process and their obligations
• obtain a clearance at a senior level for any meeting with lobbyists and ensure two
other employees are present at such meetings,
• lodge the signed minutes with the head ofthe department or agency
• each quarter forward to the head of department or agency a list of such meetings
Further, anyone tabling a Bill should pJl.blish l!Jist.Q~~s with people lobbying
about the Bill. A similar approach·slioulaoereqUired when Ministers announce
government policy and decisions.32
The Paper33 raises the question whether lobbyists should disclose on the Register of
Lobbyists the details of any lobbyists who were Ministers, former ministerial staff or
senior APS and ADF personnel.
The Paper notes that the Code, while imposing some restrictions on the lobbying
activities of such persons, does not require disclosure ofprevious roles in the above areas.
The paper argues that identifying such persons and the date when they left office would
28 See discussion ICAC, op.cit. 13; at a Commonwealth level such an approach would cover, for example, the
Reserve Bank and companies in which it has an interest.
29 As to extending the Code to impose obligations on members of each House. the then Clerk ofthe Senate, Harry
Evans identified issues and possible solutions in his submission to the Senate Committee See Submission to the
Senate Committee: http://www.aph.gov.au/senate/committee/fapacttellobbyingcode/index.htm - in Submissions
received
30 This has been recommended in NSW(parliamentary Committee and ICAC) and the UK; see Joo-Cheong Tham,
op,.cit.,249
3 The NSW Legislative Council, General Purpose Standing Committee, Report No.4, Badgerys Creek land
dealings and planning decision, recommendation 9, cited ICAC, op. cit. 16 (It also recommended the presence ofa
third party government representative).
32 See Discussion, Joo-Cheong Tham, above
33 Issue 2, p. 6.Minutes should also be kept by the government representatives involved.
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•

"provide further transparency for prospective clients and government
representatives about the background and credentials oflobbyists", and
• "go some way to addressing criticism of lobbyists perceived to be making
improper use of contacts within government by ensuring that government
representatives are aware ofthe background of lobbyists who contact them."
The Paper asks whether such a requirement for additional disclosure ofthe kind would
"increase confidence in the operations of the lobbying sector?"
The Accountability Round Table strongly supports this proposal. In requiring public
disclosure ofthe information, it removes an aspect ofthe secrecy that is the great friend
of corruption and will help to discourage corrupt behaviour. Such disclosure is also vital
ifthe Code's restrictions are to be enforced.
Any disclosure, however, must be prompt if it is to give transparency.
2. Timing of disclosures.
To provide transparency, the required information about the lobbyist seeking registration
should continue to be supplied once a year but upgraded whenever any change occurs, the
latter to be supplied within 1 working day and placed on the Register within a further
working day. The latter requirement should also apply to any information about lobbying
activitiy required to be provided to the register.
It will be argued by some that this is too onerous34. But without timely disclosure identifying
who and what is involved, there will be no transparency. Will there be a burden? Won't
those doing lobbying need to keep a diary recording the appointment, the people involved
and what it is about for their own purposes? They are already required to inform the
government representatives of the names of their clients and the nature of the matters that
they wish to raise. 3s All ofthis material will probably be recorded and conveyed
electronically. Bearing in mind the widespread use ofelectronic communication, there is no
reason why the required information cannot be disclosed to the Register by all parties within
the suggested time frame. With the use of modem technology and the Internet any burden
should be slight,36

3. Limits on post-government employment
The Paper37 raises the questions whether
(a)the ban on former Ministers and Parliamentary Secretaries undertaking lobbying activities
should be extended from 18 months to 2 years, and on matters that they had official dealings
in their last two years in office;and
The Code requires the supply ofthe presently limited information within 10 days after 30 June, 31 March and 30
September, and changes to it within 10 days ofthe change (cI5.4,5.5,5.6)
3S Code, Clauses 8(e)(iii),(iv)
36 See for example the Microsoft Office calendar sharing facility
37 Issues 3 and 4, p7-g
34
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(b)the ban on former Cabinet Ministers should apply to all matters, not just those matters
where they had official dealings.

We strongly support the removal of any qualifications such as the "official dealings"
qualification in any revised Code. They simply provide a loophole to be exploited by anyone
who wishes to circumvent the Code.38 That having been said, the proposal does not go far
enough.
The Paper notes that
"the current policy is aimed at preventing former ministers, parliamentary secretaries,
ministerial staff, APS employees and ADF personnel from using knowledge about
matters that they had official dealings with while in office if engaged as third-party
lobbyists."
It goes on to state that criticism of former ministers has not been confined to their lobbying
activities in areas relating to their portfolio responsibilities but has extended to them "making
improper use of their contacts in government" as well as the use of knowledge acquired while in
office. The proposal, it is said, would prohibit Cabinet ministers (and presumably Parliamentary
Secretaries) from using their contacts within Government as well as their knowledge of
government policies and plans in any subsequent career as a third-party lobbyist for the
prescribed period.
The Paper asks the question whether
"increasing the length and coverage ofthe ban [would] contribute to increased confidence
in the lobbying industry by members ofthe public?"
We suggest that the limited time extension is unlikely to prevent the use of such knowledge,
including contacts, or to increase public confidence in the operations of government. For the
proposed regime proceeds on the basis that Ministers and Parliamentary Secretaries will retain
their attractiveness to the lobbying industry to be engaged by it after a period oftwo years. That
is likely to be so only if the knowledge, including contacts, acquired as a Minister or
Parliamentary Secretary continue to be of value.
In any event, increasing confidence in the system, while an important concern, is an ultimate
objective not an immediate one. It will occur as a result of changes to the Code which directly
address the causes of any lack of confidence.
Lack of confidence flows from a number of fundamental flaws, namely, a lack oftransparency
and the fact that the present system
a) increases unequal access to government,
b) has the potential to distort the decision-making process and result in decisions that are not
in the public interest, and
c) increases the opportunity to corrupt all those in government.

38

Op.cit, 53.54
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It can be argued that the understanding of government processes acquired by government
representatives is not something generally found within a private sector organisation and is
needed by them. But that is a difficulty shared by all. The problem is that such knowledge
"is likely to be accompanied by personal relationships and political influence" .39
Further, the Ministers and Parliamentary Secretaries will be engaged to lobby for what is in their
client's interests whether it is in the overall public interest or not.
People who are entrusted by us with the power to govern for us, inevitably obtain that broader
knowledge, including valuable contacts, to be used on our behalf. That knowledge is not
generally accessible in or to the community they serve. While engaged in government they will
be expected to use that knowledge on our behalf, not their own. Much of it will not be of a
confidential nature but, because it will include knowledge of a kind which is not generally
accessible, it can be of great value and importance to individuals, corporations or particular
sections of the community who may wish to gain advantages for themselves from government
action. As a result, those who leave their government engagement have an asset that they can
use and will be able to benefit financially from that asset that was gained at our cost. They do
not have to account to us for any part of such benefit. Further, on occasions, in their new
employment, they will use that knowledge, gained while entrusted by us with the power to
govern, to seek advantages for their new client or employer, which advantages will, on
occasions, succeed because we lack that knowledge and, as a result, will carry a cost to us.
There are presently no legal constraints on such conduct and the Code has been ineffective.
Allowing such conduct to be unconstrained treats engagement in government as just another
form ofprivate employment. It is not and treating it as such damages the reputation of all in
government and our confidence in them.
How are the particular flaws to be addressed? The lack of transparency can be addressed by
using the present system ofregistration by lobbyists, extending it to all engaged in lobbying and
requiring the supply of all required information to the Register within one working day ofthe
relevant event occurring. In addition, the matters to be recorded in the register should be
extended to include information ofthe date and time ofany contact by a person engaged in
lobbying, who was involved and the nature ofthe matters that they sought to raise with
Government representatives.40
The other flaws (unequal access to government, potential to distort the decision-making process,
and the opportunity to corrupt those in government) also require a direct response. An effective
response would be to close the "revolving door,,41 between government and lobbyists.
Because ofthe seriousness of the issues, and the special nature of all forms of employment in
government,.!! strong case can be made for a permanent ban on the engageme!1t of anyone who
.haue.en.iny.olv.e.djn.gQ..v.eID.m~ntJn.an.}doIIl1.Qllf(e.~r.Jri~if.~11~1i~~~!ivitY~Tlie'-'-'
fiduciary nature ofthe obligations on all in government requires a strict approaCfi:ICAC,op.cit. 21, citing the example ofMessrs Burke and Grill and their use oftheir political links
Clause 8 (e) (iv) already requires that information to be supplied to the person contacted. It can therefore easily be
added to the information on the Register
41 See ICAC, op.cit.21
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At first glance this may seem harsh to people like ministerial staffers.42 It has been argued43 that
they are in a special position because their employment is insecure. That is true, but they take up
those positions knowing that they have no job security. Further, few workers in the community
these days have job security. Even our top research scientists do not have job security.
If a total ban is thought to be too Draconian, or unfairly hampers legitimate political freedoms,
an alternative would be to follow the Canadian approach: introduce a ban of 5 years with a right
to seek exemption which may be given subject to conditions. The currently proposed
Parliamentary Integrity Commissioner could perform that role. 44 A similar approach should be
taken for those who have been engaged in lobbying who may wish to enter the public service or
be employed as ministerial staff.
If such action is not taken, we are not being serious about addressing the risk of government

corruption.
A contrary position was advanced by the ACCI in its submission to the Senate Committee in
2008. 45
37. A legitimate and bona fide part of recruiting talented individuals to work (either as an
employee or contractor) for ACCI or its members is to consider all persons with the
highest aptitude, skill and knowledge. Such persons include former APS employees (and
at all levels), and former Ministers and their advisors.
38. The common law principles on restraint of trade state that, prima facie, unless it can be shown
that the restraint of trade is reasonable, it will be held to be contrary to public policy and
unenforceable.6
39. ACCI questions whether it is necessary to impose, for example, a blanket 12 month post
employment restraint on SES equivalent APS employees, which does not factor in their
level of involvement in the "matter that thetj had official dealings with in the last 12 months of
employment". It does not distinguish the level of involvement in a particular area, or
whether they may have been recently appointed to SES level and for the most part, were
involved in other matters.

This argument is a frank acknowledgment ofthe marketable value ofpeople who were in
parliament or government positions for people in the business of lobbying government. But the
argument put appears to proceed on the basis that the common law principles of restraint oftrade
(which apply in the employment market place to protect businesses being disadvantaged by
competitors recruiting their staff) are applicable to recruitment offormer parliamentarians and
people in government. The argument does not consider the fact that this is not a market
competitor situation. It involves recruitment ofpeople
Currently the Code does not apply to ministerial staff below Adviser level
Report, p22, Minority Report, para 1.30
44 In Canada there is a Commissioner ofLobbying who performs that role: See Lobbying Act,sI0.11 and 10.12
45 http://www.aph.gov.aulsenate/committeelfapa_ctee/lobbyin&...code/submissions?
42
43
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•
•

from positions of public trust, and
done to seek advantages in situations which will often involve lobbying for decisions
which will favour the client's interests over the public interest using information,
experience and contacts gained by the recruits when under a duty to act in the public
interest.
These facts would provide a reasonable basis for the proposed 5 year ban. A procedure to allow
exemptions subject to conditions can deal with cases where the restraint would be unreasonable
in a particular case. Introducing other elements such as "official dealings" will only maintain an
existing loophole. Including different ban periods for ministers, parliamentary secretaries,
public servants and ministerial stafffails to recognise the reality that there will be people in each
group with the extent of knowledge that would warrant a 5 year ban.
There would also need to be an appeal process for unsuccessful exemption applications (see
below).
4. Other employment that should not be permitted46
(a) Lobbyists serving on government bodies
Various steps have been announced or taken in NSW, Queensland and Victoria ranging
from regulation to banning registered lobbyists from serving on government bodies.47 If
.the policy objectives advanced in this submission are accepted, a ban is the appropriate
course.
(b) Recruitment into government ofpeople who have been employed in lobbying
For similar reasons this also should not be allowed.
(c) Secondary employment ofMPs
It is presently open to MPs to accept employment as consultants with companies with
whom they had dealt when Ministers including specialist lobbyists.48 For similar reasons,
this also should not be allowed.
5. Conduct of lobbyists that should be banned
(a)Success fees
The recent phenomenon of success fees significantly increases the risk of corruption.
They
"pose a particular corruption risk as their existence may encourage lobbyists to
disregard ethical standards or engage in corruption." 49
Payment ofsuccess fees should be banned. so The seeking of success fees and the receipt
of success fees should be listed amongst the activities which will result in removal from
the Register. Ifwe are serious about addressing the risk of corruption, we should also
A related issue outside the ambit ofthe Lobbying Code is post-separation employment ofMinisters, MPs and
others in government with people and corporations not involved in lobbying. Similar issues arise and should be dealt
with in a similar way, and for similar reasons.
47 ICAC, op.cit. 23,24
48 An example given by Joo-Cheong Tham (op.cit.226), is the former Deputy Prime Minister, Mark Vaile, taking up
employment with a company he had dealt with as Minister ofTrade
49 ICAC, op.cit., 27
so As it has been in Queensland's Integrity Act 2009 and Canada's Lobbying Act 1985 (s 10.1(1»
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ban any individual, directly or indirectly involved in lobbying, seeking or receiving
success fees.
(b) Securing and providing benefits for government representatives
Helping members ofparliament with fund raisingSl and making giftss2 and giving other
benefits to them and other government representatives is a classical way to build up a
relationship, create a sense of indebtedness and achieve some influence. It raises the risks
of corruption and unequal access and treatment. At best it creates a conflict of interests.
Those engaged in lobbying government should not be allowed such opportunities.
6. Sanctions
The only sanction provided in the Code is loss of registration. Participants in the
roundtable with the Minister raised the question ofwhether there should be graduated
sanctions for breaches of the Code, such as warnings, with deregistration being reserved
for the most serious misconduct.
The Paper asks whether more clearly defined sanctions would increase confidence in the
operations ofthe Code and the Register.
The only formal punishment is removal from the Register. But the Secretary (in future
the Parliamentary Integrity Commissioner) is given a discretion as to whether to impose
that penalty. If the breaches be minor and/or unintentional, the Secretary would, in
exercise ofthe discretion, be able to decline to impose the penalty of removal while at the
same time warning the lobbyist.
Those who formulated the original Code were obviously attempting to approach the
issues with a relatively simple and uncomplicated process. It may, however, encourage
greater co-operation and compliance if the person with the authority to administer the
Code also had a discretion to impose other penalties for breaches ofthe Code. But ifthat
path is to be taken, consideration would need to be given to a statutory approach. For
reasons stated below, we submit that that should be done in any event where it is legally
possible.
7. Procedural Fairness
As discussed above, fair procedures will enhance the legitimacy ofthe Code and
compliance with it. A document should be produced formalising the practice which was
explained to the Senate CommitteeS3 and which would need to be applied by the new
person in charge, the Parliamentary Integrity Commissioner. It will also be necessary to
develop a simple appeal process. One option would be to allow appeals to the
Administrative Appeals Tribunal.
Recommended by Queensland's CMC, ICAC op.cit.23
Forbidden at a federal level in USA, ICAC op.cit.24
S3 Report, paras 2.21- 2.27
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8. Legislation

Having regard to the policy objectives, it is critical that as many of the obligations to be
specified be dealt with in legislation so that control ofthe system is controlled by the
Parliament and not the Executive.
Most, ifnot all, ofthe above proposals, could be implemented in legislation that in terms
seeks to regulate those engaged in the lobbying and those who wish to do so.S4 Criminal
or civil penalties could be imposed for breach by them including for lobbying when not
registered and breaches ofthe code of conduct obligations set out in the legislation.
Such legislation would be effective in practice, we submit, without imposing specific
obligations on Ministers, Parliamentary Secretaries and members of both Houses.
Parliamentarians are likely to be watchful to ensure that they deal with lobbyers who are
complying with the law. They will not want the embarrassment ofhaving participated in
unlawful events.
A similar approach could be taken to enforcement of the post- employment limitations.
Those ex-parliamentarians who wish to engage in the lobbying could also be the subject
of legislation and made liable to criminal or civil sanctions. In addition, direct legislative
action could be taken by amending the Public Service Act 1999 and the Members of
Parliament (Staft) Act 1984 to address the obligations ofpublic servants and ministerial
staff. Issues of retrospectivity would need to be considered in any such legislation. But it
will be relevant that the bans and limitations imposed under the present Code have been
operating since 2008.

Other Matters
9. Differing requirements in the State CodelRegisters

The Paper sSasks whether there are concerns about managing the requirements of
different jurisdictions.
A response is needed from those engaged in lobbying. As to uniform requirements
around Australia, there plainly would be benefits provided that any uniform requirements
reflect best practice.

10. Consequential changes

Any amendment strengthening the Lobbying Code of Conduct may need to be matched
by amendment ofthe Codes of Conduct for ministers, ministerial staff and public

54 It could include from the Code; an amended cl 4 to prohibit individuals engaging in lobbying activity when not
registered and amended clauses 5 ,6, 8, 10
55
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officials. We note that there is no Code of Conduct for members ofthe Parliament. That
needs to be addressed.
11. The creation of an industry association with:
a. Membership of the Association contingent on an ongoing professional
education
b. Membership of the Association being a prerequisite to registration, or
indicated on the Register of Lobbyists

The PaperS6 refers to overseas and Australian experience where such associations have
developed and provide services such as the promotion ofthe lobbying industry and the
encouragement of professional development. The Paper goes on to raise as an option that
membership of an association of lobbyists, or other appropriate associations, be required
as a pre-requisite for registration under the Lobbying Code. The Paper, however, states
that it was not intended at that stage to require lobbyists to be members of an industry
association. At the same time it noted that a national association could bring "positive
outcomes" such as engaging "more effectively with Government to represent members'
interests and to work towards preventing a "piecemeal" regulatory approach in individual
states. Reference is also made to the scope for the provision ofprofessional development
which could include requirements to undertake training in the Lobbying Code of Conduct
and other relevant codes such as the code for Ministerial Staff, the standards of
Ministerial Ethics, Australian Electoral Commission donations and disclosure rules and
public sector procurement and probity, training which could be required on an annual
basis. Reference is also made to an alternative of "industry consultation groups" that
could meet two or three times a year to work with government. The Paper then raises
two issues for consideration:
• "How would the establishment of an industry association, including membership
arrangements, the provision oftraining and associated matters be managed?
Would it deliver increased professional standards for the industry?
• Would an 'industry consultation group' be a feasible alternative to an industry
Association?"
Reality needs to be addressed. The lobbying industry is a fact of life. So too are industry
associations. As the Paper notes, there is already in existence at least one body
representing lobbyists, the Queensland Government Relations Professional Association
(GRPA). It has a code of conduct for its members. The Paper also notes the existence of
organisations such as Public Relations Institute of Australia (pRIA) which have lobbyists
amongst their members.
On balance, we ~ELtha! G.9vmJ.m~t§.lmyl$Lm)t t;~qYim..31Lth9.$.!L~.ng~g~ ....4J._lol;>J1nng
to be members of an industry.......Association. Rather, those engaged in lobbying should be
obliged to provide information for the Register of Lobbyists about any professional
associations to which they belong. Further, any lobbying associations that wish to
engage with government in the interests of their members should be treated as lobbyists

~"~""'."'_"""~'."_"'."_~"'~'."~_,_
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under the Code. The Government should also introduce a system for the accreditation of
associations under the Lobbying Code and include as one of the criteria for accreditation
the adoption of appropriate codes of ethics and training programs. The content of such
codes of ethics would need to reflect and serve the Lobbying Code. The Register should
record whether the associations identified by the lobbyists are accredited ones.
Such an approach would be relevant to all aspects ofthe policy framework identified
above and avoid unnecessary complication in the Code and its administration.
Conclusion
The foregoing proposals would significantly assist in increasing transparency and reducing the
risk ofcorruption and distortion ofthe decision making process. It will be less successful in
addressing the reality of inequality of access. Inevitably, those who are, or are seen to be,
important and powerful will find it easier to gain access to government. But a system that is
transparent will reveal that inequality and, with other reforms that are to be considered by the
Parliament, such as those proposed for the parliamentary committee system, help to reduce the
ultimate effect ofthat inequality of access.
We have attempted, in Appendix A, where possibles7, to suggest amendmentsS8 to the Code to
reflect the proposals we have put forward. In addition, they include provisions articulating what
we submit are the elements ofthe necessary policy framework and a provision directing the
interpretation and application ofthe Code in accord with its spirit, intention and purpose.
We note that we have not addressed matters relevant to the concerns identified about the risks
associated with lobbying but which cannot be addressed by modification of the Code; for
'example, factors such as political funding and the growth in the number and importance of
ministerial staff and measures such as strengthening codes of conduct for government
representatives, training and ensuring easy accessibility to the information on the Register.
It will be important to review the operation ofany amended Code in 12 to 18 months after its

commencement. No doubt further issues will arise. The present review commenced with the
round table discussion involving the Minister and those involved in the lobbying industry. That
was a practical and sensible approach, issues about the Code having been raised by the lobbying
industry. As a result, however, the Paper focussed primarily on matters that emerged from that
discussion. We suggest that consideration be given in any future review to round table
discussion with people who are not engaged in lobbying and who are likely to bring a broader
community, political and governmental perspective to the discussion; for example, people of
integrity from the ranks of former Ministers, MFs and public servants and academic experts in
the field.

It has not been practical, for example, to suggest clauses covering accreditation requirements and sanctions. More
information would be required for the former and the sanctions available will depend on whether the Code is
legislated
58 Additions in bold
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1. PREAMBLE
Respect for the institutions of Government depends to a large extent on public confidence in the integrity
of Ministers, their staff and Government officials. The ethical standards required of them reflect the
fact that, as holders of public office, they are entrusted by the people of Australia with powers to
be exercised on behalf of the people - a public trust. The people of Australia are entitled to
expect that, as a matter of principle, they will act In the public Interest and do so honestly and
•

with due regard for integrity fairness, accountability and responsibility as required by this
code,

•

uninfluenced by fear or favour: In particular, uninfluenced by any expectation or intent that
they or a political party or any donor to a political party or campaign will benefit or suffer
as a consequence

•

avoid extravagance and waste.

58

Lobbying is a legitimate activity and an important part of the democratic process. Lobbyists
can help individuals and organisations communicate their views on matters of pUblic interest
to the Government and, in doing so, improve outcomes for the individual and the community
as a whole. The lobbying of government, however, carries with it a serious risk of the corruption
of government. It also creates the opportunity for unequal access to government and distortion of
the decision-making process resulting in government decisions that are not in the public interest.
In performing the lobbying role, there is a public expectation that lobbying activities will be carried out
ethically and transparently, In a manner consistent with the public trust obligations of Government
representatives and that Government representatives who are approached by
lobbyists can establish whose interests they represent so that Informed judgments can be
made about the outcome they are seeking to achieve.

59

See the present Ministerial Code, ch 5; Ministerial Ethics
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The Lobbying Code of Conduct is intended to address the risks to good government arising from
lobbying, to promote trust in the integrity of government processes and to ensure that contact between
those engaged In lobbying and government representatives is conducted In accordance with public
expectations of transparency, integrity and honesty and the due performance of the public trust
vested in those representatives.
Lobbyists and Government representatives are expected to comply with the requirements of
the Lobbying Code of Conduct In accordance with their spirit, Intention and purpose.

2. APPLICATION
2.1 The Lobbying Code of Conduct applies In conjunction with the Australian Government
Standards of Ministerial Ethics and other relevant codes.
2.2 The Lobbying Code of Conduct creates no obligation on the part of a Government
representative to have contact with a particular lobbyist or lobbyists in general.
2.3 The Lobbying Code of Conduct does not operate to restrict contact with Government
representatives where the law requires a Government representative to take account of the
views advanced by a person who may be a lobbyist.
2.4 The Lobbying Code of Conduct should be interpreted in accordance with its spirit, intention
and purpose

3. DEFINITIONS
"Client", in relation to a lobbyist, means an individual, association, organisation or business
who:
(a) has engaged the lobbyist on a retainer to make representations to Government
representatives, or
(b) has, in the previous three months, engaged the lobbyist to make representations to
Government representatives, whether paid or unpaid.
"Communications with a Government representative" includes oral, written and electronic
communications.
"Government representative" means a Minister, a Parliamentary Secretary, Members of Parliament a
person employed or engaged by a Minister or a Parliamentary Secretary or Member of Parliament under
the Members of Parliament (Staff) Act 1984, an Agency Head or a person employed under the Public
Service, Act 1999, or a member of the Australian Defence Force, a person engaged as a contractor or
consultant by an Australian Government, Commonwealth statutory corporations, Including their
subsidiaries, and their employees and agents.
LOBBYING CODE OF CONDUCT
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"Lobbying activities" means communications with a Government representative In an effort to
influence Government decision-making, Including the making or amendment of legislation, the
development or amendment of a Government policy or program, the awarding of a
Government contract or grant or the allocation of funding, but does not include:
(a) communications with a committee of the Parliament
(b) communications with a Minister or Parliamentary Secretary in his or her capacity as a
local Member or Senator in relation to non-ministerial responsibilities
(c) communications in response to a call for submissions
(d) petitions or communications of a grassroots campaign nature in an attempt to influence a
Government policy or decision
(e) communications in response to a request for tender
(f) statements made in a public forum, or
(g) responses to requests by Government representatives for information.
"Lobbyist" means
(a) any person, company or organisation who conducts lobbying activities on
behalf of a third party client or clients or whose employees conduct lobbying activities on behalf of

a
third party client,
(b) members of professions, such as doctors, lawyers or accountants, and other service
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providers, who make occasional representations to Government on behalf of others in a
way that is incidental to the provision to them of their professional or other services.
(c) any person, company or organisation, or the employees or members of such company or
organisation, including charitable organisations, engaging in lobbying activities on their
own behalf rather than for a client.
but does not Include:
(d) individuals making representations on behalf of themselves, relatives or friends about their
personal affairs
(e) members of trade delegations Visiting Australia
(f) persons who are registered under an Australian Government scheme regulating the
activities of members of that profession, such as registered tax agents, Customs
brokers, company auditors and liquidators, provided that their dealings with Government
representatives are part of the normal day to day work of people in that profession, and
"Lobbyist's details" means the information described under clause 5.1.
LOBBYING CODE OF CONDUCT
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"Secretary" means the Secretary of the Department of the Prime Minister and Cabinet.

4. NO CONTACT BETWEEN GOVERNMENT REPRESENTATIVES
AND UNREGISTERED LOBBYISTS
4.1 A Government representative shall not knowingly and intentionally be a party to lobbying
activities by:
(a) a lobbyist who is not on the Register of Lobbyists
(b) an employee of a lobbyist, or a contractor or person engaged by a lobbyist to carry out
lobbying activities whose name does not appear In the lobbyist's details noted on the
Register of Lobbyists in connection with the lobbyist, or
(c) a lobbyist or an employee of a lobbyist, or a contractor or person engaged by a lobbyist
to carry out lobbying activities who, in the opinion of the Government representative, has
failed to observe any of the requirements of clause 8.1 (e).

5. REGISTER OF LOBBYISTS
5.1 There shall be a Register of Lobbyists that shall contain the following information:
(i) the business registration details, including trading names, of the lobbyist including,
where the business is not a publicly listed company, the names of owners, partners
or major shareholders, as applicable
(ii) the names and positions of persons employed, contracted or otherwise engaged by
the lobbyist to carry out lobbying activities,
(III) the previous employment of the persons referred to in (Ii), including details of positions held
as government representatives
(Iv) SUbject to clause 5.2, the names of the person or persons on whose behalf the lobbyist conducts
·Iobbying activities.
(v) representative and professional associations to which the lobbyist belongs
(vi)the following details of each occasion of lobbying activity;
(a) The date and place
(b) The names of the people present or otherwise involved
(c) The matters discussed.
5.2 A lobbyist is not required to list a body corporate as a client on the Register if disclosure of the
lobbyist's relationship with the body corporate might result in speculation about a pending
transaction Involving the body corporate and that transaction has not previously been
disclosed by the body corporate in accordance with its continuous disclosure obligations
under Chapter eCA of the Corporations Act 2001. Where the lobbyist relies on this clause,
they must advise any Government representative they are lobbying of such reliance and also
the anticipated date when they will add their client to the Register and the Lobbyist must add
the name of their client to the Register promptly once the market sensitivity has passed.
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5.3 A lobbyist wishing to conduct lobbying activities with a Government representative must apply
to the Secretary to have his or her lobbyist's details recorded in the Register of Lobbyists.
5.4 The lobbyist shall submit updated lobbyist's details to the Secretary in the event of any
Change, including additions, to the lobbyist's details within one working day after the change
occurs.
5.5 The lobbyist shall provide to the Secretary within 10 business days of 30 September,
31 January and 31 March of each year, confirmation that the lobbyist's details are up to date.
LOBBYING CODE OF CONDUCT
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5.6 The lobbyist shall prOVide to the Secretary, within 10 business days of 30 June 2009 and each
year thereafter, confirmation that the lobbyist's details are up to date together with statutory
declarations for all persons employed, contracted or otherwise engaged by the lobbyist to
carry out lobbying activities on behalf of a client, as required under paragraph 10.1.
5.6A.
5.7 The registration of a lobbyist shall lapse if the confirmations and updated statutory
declarations are not provided to the Secretary w.ithin the time frames specified in clauses 5.5
and 5.6.

6. ACCESS TO THE REGISTER OF LOBBYISTS
6.1 The Register of Lobbyists shall be a public document that is published on the website of the
Department of the Prime Minister and Cabinet.

7. PROHIBITION ON LOBBYING ACTIVITIES
7.1 Government Representatives who cease their government engagement after 1 July 2008
shall not engage,directly or indirectly, in lobbying activities unless they apply for and are given
exemption by the Parliamentary Integrity Commissioner, who may attach conditions to any such
exemption.
7.2 Goverment reprsentatives shall not be employed directly or indirectly by any company,
organisation or person that has or wishes to have dealings with the government.
7.3 Lobbyists shall ensure that former government representatives have complied with 7.1
and 7.2 before they are engaged or employed by them.

8. PRINCIPLES OF ENGAGEMENT WITH GOVERNMENT
REPRESENTATIVES
8.1 Lobbyists shall observe the follOWing principles when engaging with Government
representatives:
(a) lobbyists shall not engage in any conduct that is corrupt, dishonest or illegal, or
unlawfully cause or threaten any detriment.
(aa) without limiting (a), lobbyists will not, directly or Indirectly;
(i)attempt to obtain, accept, or receive any form of consideration for their services that is related
in any way to the success of those services,
(iI) prOVide any benefit of any kind to government representatives.
(bb) without limiting (a)lobbylsts will not seek or accept appointment to any government body or
to any corporation or organisation receiving pUblic funds or providing public services.
(b) lobbyists shall use all reasonable endeavours to satisfy themselves of the truth and
accuracy of all statements and information provided by them to clients whom they
represent, the wider public and Government representatives
(c) lobbyists shall not make misleading, exaggerated or extravagant claims about, or
otherwise misrepresent, the nature or extent of their access to Government
representatives, members of political parties or to any other person
(d) lobbyists shall keep strictly separate from their duties and activities as lobbyists any
direct or indirect Involvement on behalf of a political party, and
(e) when making Initial contact with Government representatives with the intention of
conducting lobbying activities, lobbyists who are proposing to conduct lobbying activities
on behalf of clients must inform the Government representatives:
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(I) that they are lobbyists or employees of, or contractors or persons engaged by,
lobbyists
(II) whether they are currently listed on the Register of Lobbyists
(iii) the name of their relevant client or clients, including a client whose identity is not
required to be made public under clause 5.2, and
(iv) the nature of the matters that their clients wish them to raise with Govemment
representatives.

9. REPORTING BREACHES OF THE CODE
9.1 A Government representative who becomes aware of a breach of this Code by a lobbyist shall
report details of the breach to the Secretary.

1O. REGISTRATION
10.1 The Secretary shall not include on the Register the name of an individual unless the Individual
provides a statutory declaration to the effect that he or she:
(a) has never been sentenced to a term of imprisonment of 30 months or more, (b) has not been
convicted, as an adult, in the last ten years, of an offence, one element of
which involves dishonesty, such as theft or fraud, and
(c) has not been removed from the register and has not been a party to actions inconsistent with
the Code.
10.2 The Secretary may remove a lobbyist or a person who is an employee of a lobbyIst, or a
contractor or person engaged by a lobbyist from the Register of Lobbyists if, in the opinion of
the Secretary:
(a) the conduct of the lobbyist or of the employee, the contractor or person engaged by the
lobbyist to provide lobbying services for the lobbyist has contravened any of the terms of
this Code
(b) the registration details of the lobbyist are inaccurate
(c) the lobbyist fails to answer questions within a reasonable period of time relating to the
lobbyist's details on the Register or the lobbyist's lobbying activities (in particular
questions relating to allegations of breaches of the Code) or provides inaccurate
informatIon in response to those questions, or
(d) the registration details have not been confirmed in accordance with the requirements of
clauses 5.5 and 5.6.
10.3 The Secretary shall not remove a lobbyist or a person who Is an employee of a lobbyist, or a
contractor or person engaged by the lobbyist from the Register under clause 10.2, unless the
Secretary has advised the lobbyist or the individual concerned of the reasons why he or she
proposes to remove the lobbyist or Individual concerned from the Register and given the
lobbyist or individual concerned an opportunity to state why the proposed course of action
should not be followed.
10.4 The Secretary:
(a) must not register a lobbyist, a person who is an employee of a lobbyist or a contractor or
person engaged by a lobbyist if the Cabinet Secretary, in his or her absolute discretion,
directs the Secretary not to register the lobbyist or the individual, and
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(b) must remove from the Register a lobbyist or a person who is an employee of a lobbyist
or a contractor or person engaged by a lobbyist from the Register if the Cabinet
Secretary, in his or her absolute discretion, directs the Secretary to remove the lobbyist
or the individual from the Register.
10.5 The Cabinet Secretary shall not issue a direction under clause 10.4 to the Secretary unless
the Cabinet Secretary has advised the lobbyist or the individual concerned of the reasons why
he or she proposes to issue the direction and given the lobbyist or the individual concerned an
opportunity to state why the direction should not be issued.
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29th September 2010

Hon Gary Gray AO, MP
Special Minister of State
PO Box 6022
House of Representatives
Parliament House
Canberra ACT 2600
Via Email: lobbyistsregister@pmc.gov.au
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Dear Minister,
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Discussion Paper: Possible Re.fPrms.t~th~·L.O~Il~il1'~·~bd,'d~>~f'.C()Jd~¢i·~~~R~~i~t~r·
••..
of Lobbyists
. , . : . . . / '. . ,
"~'.,
.'<)'''" "
~.'

<'

....

..,., '.: '; . "',

Thank-you for the opportunity to make a sUbmi~§i~6!iH·'r<7,l~tio6!·td·;th~>~diS9Y§~i6~,~~p~:r, ': '.....
issued in July 2010 by Senator Joe Ludwig r~gCirginQJJiq~~i91~:;J;{~.fQr.ms to ths~()bl:>ying
Code of Conduct and Register of Lobbyists. .vysvvsICPIT1'etheroppor{u'nity to comniemton
this important matter.
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About the Public Relations Institute ofAustrillia
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PRIA is the peak body for public relations CiPdbCirhmUl"lication profession,als in Australia.
The Institute represents and providesprofessipn.al'sypportandrecognition to 3,000
individual practitioners, and more than'1flOreQist~rfad.C?nsW.anci~slocate(j in the States
and Territories. Government relation5 ..an9Jobbyill~·i5,.Ci·Jl1ajpr'role.Jormany of our
members who work in-house or withinC?rnl11gl1icationC()r~ult~ricie5. • :;;
... \

aredi#~d()nth$~~C1~'f,~r;R~~iit~b;~f'.~?bPYi:~ts

Many of these consultancies
and many
more are listed on state lobbyist l~g.i§1~r~·.')'n,_Cidc(ji#Op;)·m~~.Yi()m¢r:qotp(jr~.te'·and non-forprofit organisations employ PRIA">rilemlJ:~r§~s)in+bo.~$~·.·!9bt:>Yist~.',·.·.··.·U.'·;:Ji.· • i..
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PRIA has welcomed the opp0rtllniti.e§'·tbr()l.Ig~9ut:tb~f:P,c:i$t~l:lteeiye~rs,tQ9isS.usslobbyist
registration and will continu'~,t6;~S~ist",tbe<lpbbYihg';';YPl"ofession,:·.fQ'rJliake •.•··.faffective
representations to governme,n:t~Gr?~Sf~~eral)st~t~-~Mdd~qaljuH~dittiOn.: •..•...•..•...•..... '•.•. •. .•.'.:••.. '

eBht3nCeaw~rep~,~~:'Oft~~"irT1"R~~ianfrOI~.ofPubncrel~tioOsand

It is a key goal of PRIA to
its contribution to open, hbnf;1~t~rlc:l.re.sped:f@,jC9mrnuniGa~ion·as.vvell··a.s.to',icjentifyancj
advocate key public policyprioritie§forths.prpf13ssion~:·· '.,
'"
" , ....

General Comments in relation to lobbying and government advocacy
'Lobbyists' perform a legal, legitimate and important role in our democracy; they are
engaged in public advocacy on behalf of their clients. They ensure that a wide range of
stakeholders have a say in policymaking.
The PRIA suggests that the key issues in any review of lobbying relpte to transparency
and openness of government decision making, stakeholder engagement, freedom of
expression and the democratic right for every citizen to have a voice.;;The PRIA is strongly
committed to both the transparency of representation and transpiirency of process in
relation to public advocacy.
.
Tools such as the lobbyist register help ensure all parties are,aware of representation
identity. Clear processes and practices for elected representative~ and their staff, and
public servants are also essential to a well functioning system.
Responses to Discussion Paper Questions

1.

The creation of an industry association, with:
a.

b.

' ,

'.

membership contingent upon ongoing profe!sSionalieducation;_ .'

:::~.:~:~~ 1~~:::~t~:t~~O~~~~~~~i~~~~:~.\t~i~!~~Xi.....;H·/· .
::

PRIA welcomes the opportunity to wO~K:X\li~h'ith~":gp,,~rrlil1eHtt~:~nsur,e,dhi9b/
standard of professional practiceintheaorea.()fgOV~rnrnentr0IatiO?Sand,IObbYin9: .• '.'
We believe the purpose' '()t ~.~ incJYS~ry;~a~sociati()n •,.•. iS:to;prpm()~e;:pr6feSSiOrtl:lli,
practice, ensure, ethical 'conduct, and' develop\abody()f.kn(l\NledgE:ldevelciPlTlent
through education and t r a i n i n g . ' . " . " .• ' " ' , ":,"}
" ,
Professional Education

.'that()rig()ih~>ptofessiori~1

PRIA supports the recommendation
education be a
requirement for inclusion on the r~gister.Our'eXPE3ri(:mc:e'.hl:l!S shown that the
education needs of register memberswoulcL\(ary,d~pending'on their level of
experience and the diversity of th,eirrol$s.Thus8rangeofeducation programs
would be n e e d e d . , '. '•.• ,•.•.• .•· . " : ' ) ' . i . •.•' ..\\
It would be appropriate to require'lobbyistso~the.,re~isterto;lJndertake a short
course about the requirements Qfthe codes qfcondu,ct;.JE3pprting regime and
regulatory requirements. PRIA.c()ul&~lsoprovidecoLlr$es"asp~rt()fol.Jr professional
development programs. The p~a,llengeWillbet()lTIakethese9()urses, viable given
the small size of the 10bbYing,in~lIstry..\
It would be equally appropriateforgovernmentrepi~sentativesand,erl1ployees to
receive training either withir)gc)Yernrneht()rthrougbJ;ln·exterri.?ltrainingqrg~nisation.

i \ ' . .• •. ,." . •.• :\.,.•. •'.•.•.•.,.,.. \

Assoclati~~·

Members hip of an Industry••
• ·••.'• •. ·••·.'• • • • • • • • • • • i•• • .•'.· • • ·•. •:.,.,•.•.•.•.•.,•. • • '•. . • '.: •. .• •.•. •'•.• • ,.: • • • • '•• • .• '•• • :•• '.........•• • • • . •.
Lobbyists are already melTlper~.ota' rang,e()fprot¢s§i()ni3l:ass()ciation~."There are
many lobbyists on the Federal Register Who ate m.s,rnbers. oLPBIA and l11any of our
members also work aSigQVernmentrelatiol1s'pr6fe~sio~als.. • .·.. . . . . • .•.·•·••.
It is clear from theregisterthatadlversitY:ofii~terest~andJeveISqfpr·ofes~i()nal
practice are repres~l)t~d,·Th~refor~,· .•·itwOul.d~be'apprclt>riate:t9.ercou~ag~pe9PI~()n.
the register to joih:aprofe.~sionala§sociatic>n~~tha~q~ncierT1Pnstrl:lteiJpr()rn()b3S .•...
ethical and excellentpractice;educationciild;fraining.> .•...
.'
..
.
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The advocates of self-regulation may argue that all lobbyists should be required to
be members of a lobbyist association, which would police its membership through an
ethics code and some sort of ethics panel. This model fails to recognise that many
professional lobbyists are already members of professional associations, all with
their own membership prerequisites, codes of ethics, and continuous professional
development requirements. Some lobbyists are members of PRIA'. Some are lawyers
who are typically members of their state or territory law soci¢ty. Some are town
planners who may be members of the Planning Institute Australia. Others may be
investment bankers, accountants or company directors.
The compulsory association model also risks breaching the basic principle that
individuals should be free to join, or not to join, an association. This principle is
recognised in workplace relations law; it is also recognised 'in other fields where
professionals are registered by government.
An individual's professional membership could be includ¢dorithe register.
Industry consultative group

,

.

PRIA would encourage the formation of an industryc9~stiltative group which would
include representatives from PRIA and other profes~i'onalgroyps that meet approved
. .
ethical and education requirements.
2.

theRegi~t~r'ofl.obbYis~thedetaiIS

A requirement that lobbyists disclose on
of any lobbyists who were Ministers, formerrninisterialstafforsenior APSand
ADF personnel.
'
.
,'.
' .'
The current system of naming. indiviaJaI60ns'6It~r1t~Wboarewgrkil1g()rr~i()v~rl1rr1ent
relations programs within the, FederalL.()b.byist'R~gisterissimpl~ to adl11ini,ster'and '.

·.·.i '

transparent.
' .
. " .••.••..••••• '.'•. •,.• ·•.•.
,.'<' •. ". "•.,,' ••.'•. i i . .•....•, i""" ••"'." ••'•• '"
PRIA believes that, in addition to current.qis91()SUresiig()"erri~ent·J~lati()nS
practitioners should be required to discIOsegoverr'lmenfpc>s;itidns held clJrr~l1tly,()r.
within the past five (5) years.
'.,' .
.
-'::'-,
:.

3.

()nf()r~E!rMinist~fSah(fParliamentary

Increasing the period of the ban
Secretaries undertaking IObbying~¢ti\,iti~~frorn.'e,i9hteenm~nthsto two years,
and on matters that they had officiaLcfealing$ir'!)~l1eirlasttvv0years in office.

and

4.

i

Extending the ban on

fonner§ab!~~t~in,~i:~i~;~urri~~~.~otJust

matters where they had officialdealings~. .•...., . < ." "..,".' ,

"

those

.• "

Prohibiting former POliticial1s.;•• a·h'd·.'•• PCllitiC:~I'::'staffers· • .• • fronl.•••.. wor~ing, •••• as lobbyists
represents an unreasonabl,e•• r~striqti()nod.care.ercttoic;e~ndW()Ula'hind~r mobility
between the public and pr.iv~t~.l:iept()r§>~t.i9t1<r~stri¢tic:ir1s.~ollld'refl1oVel:i()01e of the
incentive to work in politic!:) drgover~mentrol~s,,;, .",' ',' ",' '.' •. '. ': . '
The PRIA believes the<keY • • iSS~~is.clari~andc~rtainty.ltmust,.b.~>~lear. what
programs potential stafr'l1JembE3rsar~,~bl~to·.,s~PP9rt.·.VYeurgeth~g()\'~rn!"rJ'ent to
make a clear decisionthat is>alsoc0!1SistE3nt~9rO~::ll:)t~te~ncjfederalareas.M~r1Yo f
our members run camp;:iignsacr()ss;m0l"ell:1a!1()rielobbyist re~ister jurisdiqtiolJ,and
it is crucial that thereisa. consistenfrequireinentto ensure ease of administration
and compliance.
..
.' .' . . .
'.'
'.

:;",

.. ':.:',;
....... ,.

PRIA believes that disclosure would serve the public interest more effectively than
any ban on 'lobbying' as a profession post-politics.
Disclosure would also serve as a consumer protection measure by ensuring that
former political representatives did not make exaggerated or extravagant claims
about their political experience.
Where a 'cooling off' period may be warranted (i.e. for ministers and senior public
.,
servants), PRIA believes it should be:

1.

Consistent across federal and state jurisdictions

2.

In line with Trade Practices Act and accepted practices on restraint of trade for
former employees
..

PRIA members have expressed concern about unreasonable restrictions that may
be placed on their employment of qualified, knowl E3dgeable and experienced
.
professionals.

Australians have a right to work. And while there may'b$\so~e exclusion zones (as
evidenced by restraint of trade covenants which r~cog'riisE3:trom 12-18 months in
clearly specified areas), people should still be able .tc)wpr~il1 their area of choice this should apply to former political staffers, 'bureaucrats and government
representatives.

5.

Extension of Code/Register to all third-party:i()llbyist!;lin-hotisel()bbyi~~
,'
.

....
,.'
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.- .

Extension of the Code tqallthIl'd-lJ~rtY.I~bbYi~~i:\
The purpose ofcode'~ust be' clearly d~~I~ed.lfthE3PLJrP9se()fthe?pde:is •. about
transparency of representation then it isavtJayforilldiVidualsrepresentingJhird
parties to declare who they are representing. .
.....
. .

......< ' ,. . . ..' '. . .

Lawyers, tax accountants, banking investlT1enfacivisors.>~~d.t()wn planners often
perform third-party 'lobbyist' activities.Anyexternalcons~ltantsengaged in the same.
activity should be subject to the sam~Teporting.andrE3g!.llatoryrequirements.
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Extension of the Code to in-houSel~~bYiSti;'• • .• ·.'• •' ....':':\:·'.··.·"""•.• .• ,
In-house 'lobbyists' can be fOur;tdingoVE3rnl11E3ritrel~tiQnS, public relations, public
affairs or corporate affairs roles,:inl11qltinati()na'ISi~LJs!r~lil:lnq()rnpanie.s and the notfor-profit sector. Senior lobbyistJuh9ti()ns~realso,p~rf6rrne.d.qy,qirectors of boards
and senior e x e c u t i v e s . ' : . >
l'

~

'.

PRIA does not believe, give;rthatitisclear\'\lI1()~1;i(lt~r~ststh~yrepres;ent, that a
requirement for in-house IObbyist~to~e· • listedo~therE3gi$tE3r.wopld.provide any
additional transparency of repre.$~nt~tiol1' . . .•·.It, is thetranspar$ncy;of<lobbyists'
motivations and position.- around:thetableWh~nprqp6siti.()l"Is·are'be,ing, discussed
which should be ensuredthfoughthe disclosqre. C>fwh6mthey'represent.
...
"., ......
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reqUiremen~inthestateCod~S/Registers>

'.

Differing
• . • '. •.•. ••.. .•• > •.•.
Members of PRIA,i~u.nmaj~r·•. . ba~pa;iQns •. invbIVinggbv~rnmenf.r~.Iationsi> across
federal, state andterritory,jUriSdictions.~ac:h'j!Jfisdi6tiorl'l"IaSn()W .dE3veloped a
separate register ·.·andcode '·ofcondi.J6L. This has becoinequite .•. • pomplex and
cumbersome.

PRIA recommends that the Federal and State governments work towards a
consistent code and registration process across the country.
Clear, transparent and simple 'rules of engagement' for external parties engaging
with elected representatives, their staff and public servants are also essential. At the
moment these vary enormously across different government organisations,
employees and elected representatives.
'
PRIA recommends all levels of government in Australia nedotiate to determine
agreed principles that can operate in all jurisdictions. PRIf\further recommends
building a single consistent code and registration regime. across the country.
Government representatives would also benefit from a 'one-stop-shop' approach to
the registration of lobbyists and their staff details.
'
In addition, the different requirements of each state, territory,and federal jurisdiction
make it extremely difficult to educate practitioners i and enforce compliance,
especially when running national campaigns.
A single national Register, incorporating the Commp9wsalth and state Registers,
would help alleviate the need to register in multiple jurisdictions. This could also be
extended to local government organisations.
. .'
7.

Sanctions for breaches of the Code

It is important that there are clearly defined sanctionsf()rbrea6hesofthe:code and
that there is an independent third partyappe§llsproce)si'
" < . . .•. •.
Many of the examples of corrupt cond1JctJep9rte~in,wAJQld,C>r.NSWc()rruptiein
inquiries would not have beenavert.edbvtighterr~g:u.latiO?ofl()bbyists;.Mo~tofthe
cases could have.beeneither corropti,()6,malfeascanc~'0[< lJndue;.im'p·r()per
influence. This" includes an activity known,inthe)Uilitecl. States as 'influence
. . ,"
'i;
·/.i
peddling'.
.
The OECD defines it as:

' ..

one'JInhlJe~cel(/fl:ov~ro~ent

connecti~~s

"The illegal practice of using
or
with persons in authority toobtainfavoiir:sdr:fJ(~ferential treatment for
another, usually in return for payment." .......>.. .. .
Influence peddling is a crime in the USJCanadaJ~ranceJSpain,Pbrtugal, Belgium,
Brazil, Argentina and Romania. Ifthe goalisto eliminate the behaviour of influence
peddling, we would respectfully submit thatfurtheqegistr§lticmiswholly insufficient.

..ii ." .

:':-':<--',~>":;:"';::::

We would be happy to elaborate
Yours sincewly,

Jon Bisset
Chief Executive Officer

" '.~'..

OhanYOfthep6intSrll~d$iinthiSkLJbmiS~ion.

Annex A - Background information on PRIA

Since 1949, the PRIA has promoted the principles of ethical standards set out in its Code
of Ethics and represented public relations practitioners in the best interests of the
profession and the wider community.
Continuous professional development

i

Continuous Professional Development plays a critical role in ensUl'if;g high standards of
professional practice in the Public Relations and Communication incJlI,stry in Australia.
PRIA encourages its members to undertake a minimum of 20 hoyrs6f appropriate study or
related activity per year. All members of the PRIA are required annually to confirm they
have met the minimum 20 hours when renewing their membership.
The PRIA Education unit conducts a comprehensive Australia-wide professional
development program which offers specific skills in the mostin-demand specialist areas.
Workshops include strategic planning, change managemEtnt,gc:>vernment relations and
lobbying, public relations writing, media training, professi9'nalpres:entation, digital media
and crisislissues management.
i.
ii'

webini:lr~,lul'1ch~ons

breakff3sts~s

PRIA also conducts regular educational briefings,
and
well as our annual conference where several hundrediPI"()fes~io.nals come together to,
discuss a wide range of topics in public relations. A speqialistc()l1ferEmct3'f(irour:regi~tert3d"
consultancy principals is also conducted each year. /';:,>::'>':~, ;>:::.::'~:"';I(;:':" .
Whilst many of our courses and events inCludt3JopiCsr~I~~ecJijo.g()"~rnrnt3ntrelation~~nd
lobbying, we have recently commenceci<therde"eloPrnt:lrlt.:ota~Uite::of.Governl1lent
Relations Training Programs to Jurther. enhancelheskiHsancf knowlec\ge.c:>fourll1embe.rs .
in this area.
.
....
. .' .
.

id~VeIOPrn~l1tOfPlJbIiCr~lationsiatitertiar}'

The PRIA has also played a key role in the
institutions around Australia. We conduct a r.igprpusf3c.adI3JTlic.a9c.reditationproce.§sto.
ensure university degrees which prepare pl'ac.titi9nl3fsf()rai,,()c.~~ion··il1\the public relations'
and communication profession are of a hi9\1st~ndard"ClJrrentIY44,ciegrees provided by
17 universities are accredited. Accreditedtiegl"eesare.Jl3ql.liredtoadOress government
relations as a standard part of their prog·rarn.andmusthaveasubJe'ct that addresses
."
.
.
ethics and legal frameworks.
High ethical standards
. .

,--.-

"

-

All PRIA members are required to makeapersoI1CiI,writlf;ln90ml11itrnentto our Code of
Ethics. Our Registered Consultancy mernb.ers areials()gov.ern~dby~nadditional Code of
Practice covering client relations, feesandillcomeandgeneralpractice...'
All Registered Consultancies are requirt3d·tQ.~nsurethf3t\c9rnpli~rtc.e:With the PRIA
Consultancy Code of Practice andtht3P8IA.G()ql3.0{gthic§;·C1r~c()nciitiqns<ofemployment
for all of their practitioners, whethertheindivicJual~.conc7r?7d:Cirl3~RI~me·rnbersor not.

The PRIA has a nationally unif6rm..~toc~dLJre fordl3aiihgiih~p~~fessional,ri~orOUS and
fair manner with allegations qfpr13~Ches;qftt'1~'%02~)Ofi,gthi9~ ..Th!9prQc.e<:lpr~i~ made
available not only to our membersbuttoaILm~rnber§'ofthepUblicthr6ugh~ur.website.
The PRIA Code of Ethics

is'r~glll~rlyrI3VieWed,a~proce~~thati~;CUrrentIY

uncterWaywith

the support of the St James§thicsicentre· . . ·i·.·••. • • •.•·•.• •.•. •··i.. ..·······i •. .• • ',i .........ii .............< ...< .
We believe our COdeSJefleCtsimnal"prinpiRlesto:tbdse·e~pouse(t:·!nthecode for
c;iPPfQprla,tetime .
registered lobbyists and .weC!rehappytodiscus.stbisfurfh~ratCin
,",.-.,
..'<'"
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ASH Australia
Action on Smoking and Health Australia is a national health organisation committed to
reducing deaths, disease and disabilities caused by tobacco products and the misleading and
deceptive conduct of the tobacco industry. Founded in 1994, ASH is funded by the Cancer
Council and the Heart Foundation.
The ASH Board is chaired by Associate Professor Matthew Peters, a Thoracic Physician at
Concord Hospital, and includes experts from the Cancer Council Australia, Heart Foundation,
Sydney University and the Royal Australasian College of Physicians. Anne Jones OAM, Chief
Executive Officer since 1994, is a policy adviser on tobacco control in Australia, and in the
Asia-Pacific region for the International Union on Tuberculosis and Lung Disease on behalf of
the Bloomberg Initiative to reduce the tobacco epidemic worldwide.
ASH is a member of several national coalitions aiming to reduce tobacco diseases, including
the Protecting Children from Tobacco coalition of 41 organisations and the SmokeFree
Australia workplace coalition of 11 organisations.

Introduction
We appreciate an opportunity to make this submission on possible reforms to the Lobbying
Code of Conduct and Register.
We have previously made submissions to the Federal Green Paper process into electoral
funding reform, as well as to state-based discussion papers as these are related issues.
We and many other organisations and individuals are concerned about the exercising of
undue influence by powerful interests that can serve to undermine our democratic process.
We fully support principles that underpin an effective framework for openness and access
based on transparency and integrity. In response to issues in the Discussion paper we make
the following recommendations for your consideration:

Recommendations
1. We support measures to improve and promote professional standards for lobbying
including the establishment of an industry association. To maintain confidence in
government decisions and to safeguard the public interest, public officials and lobbyists
should be required to comply with principles of good governance, in particular
transparency and integrity.
Such an association could be managed in similar way to other professional associations,
with membership possibly being made a requirement for joining the Register of Lobbyists.
A professional association can build expertise by bringing members together online and in
forums to improve standards, training and awareness of new developments. An industry
consultative group meeting twice a year with government, however, would not be as
effective as an independent agent of Parliament with authority to enforce improved
legislation. For example, an independent Commissioner of Lobbying was established in
Canada in 2008 to administer new improvements to the Canadian Lobbying Act including:
robust definitions of lobbyists; monthly disclosure reports by lobbyists; internet access to
Registry details and reports; a ban on contingency fees; tougher penalties; and five year
post employment bans for public office holders to lobby government.
See www.ocl-cal.gc.ca/eic/site/lobbyist-lobbyiste1.nsf/eng/hnx00261.html
There are many other new developments internationally to improve governance including:
a report by the OECD on "Principles for Transparency and Integrity in Lobbying" at
www.oecd.org/document/48/0.3343.en2649341354464459211137447.OO.html

2. We support improving transparency by requiring lobbyists to disclose previous roles in
government and/or when working for politicians or political parties; extending the period of
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the ban on former Ministers and Parliamentary Secretaries to a minimum of two years; and
extending the ban on former Cabinet Ministers to all matters. It concerns us that several
officials and former members of parliament from both major parties have been recruited by
the tobacco industry to lobby against public health policies. An appropriate "cooling off"
period may inhibit the misuse of "confidential information" and counterbalance vocal
vested interests.

3. We support extending the Code/Register to in-house lobbyists and to associations and
unions representing business interests, and to people who pay member fees to have
interests represented. As it is important to not put in place barriers to participatory
democracy, we support the Lobbyist Register being extended to those who receive
compensation for carrying out lobbying activities.

4. We support action to harmonise the differing requirements in State Codes/Registers based
on best practice. There are widespread concerns expressed in the media and in public
inquiries that trust in governments has been damaged by lack of transparency and
integrity. Although States normally prefer to create their own regulations, there are some
mechanisms for national coordination that could be used to encourage reform.

5. We support a coherent spectrum of practices to improve compliance, including properly
resourced monitoring and enforcement. Visible and proportional sanctions should include
public reporting of breaches with both financial and administrative sanctions.

6. Other related reforms that are urgently needed include the reform of political donations
and party financing. These overdue reforms are a related issue, as many third parties
represented by lobbyists are major political donors seeking to influence government
policies. For example, some political parties have accepted millions of dollars in donations
from the tobacco industry. This industry, whose products are the leading cause of chronic
disease and early death in Australia, are currently represented by at least four third party
lobby groups according to the Register. Several government discussion papers and
roundtable forums on electoral funding have taken place in past few years to develop
recommendations that are yet to be approved by Parliament.

Anne Jones OAM
Chief Executive Officer, ASH Australia

Planning

Institute
Australia
National Office
PO Box 5427
Kingston ACT 2604
Telephone: (02) 6262 5933
Facsimile: (02) 6262 9970
Email: ea@planning.org.au
Web: www.planning.org.au
A.B.N. 11 80263 785

29 September 2010

The Hon. Joe Ludwig, Senator
Cabinet Secretary
Lobbying Code of Conduct and Register of Lobbyists
By email: lobbyistregister@pmc.gov.au

Dear Senator Ludwig,

Lobbying Code of Conduct and Register of Lobbyists Possible Reforms
Discussion Paper
Thank you for the opportunity to review and provide comment on the July 2010
discussion paper on possible reforms to the Lobbying Code of Conduct and Register
of Lobbyists.
The Planning Institute of Australia (PIA) is a non-profit organisation and the only
national peak body for planning professionals in Australia. PIA represents around
4500 planning professionals across a range of planning disciplines including Urban
and Regional Planning, Transport Planning, Social Planning and Urban Design. PIA
members are employed in all sectors including Federal, State and Local
Government, as well as in the private sector, NGOs and educational institutions.
The Planning Institute is strongly committed to the highest standards of ethical and
professional conduct in planning practice throughout Australia. Members of the
Planning Institute of Australia are bound the Institute's Code of Professional Conduct
and breach of those standards can result in dismissal from the Institute. The Institute
also strongly supports Governments and industries that provide work environments,
procedures and processes which promote transparency, accountability and fairness
in processes that deter the likelihood of corrupt practices arising.
The Planning Institute supports the need for a Lobbying Code of Conduct and
Register of Lobbyists for those people whose role is that of a lobbyist. We support
transparency and accountability, and are strongly committed to measures to prevent
corruption risks that may arise from the lobbying of public officials and public
authorities.

The Planning Institute believes that there needs to be some further clarification of the
definition of lobbyists to ensure that professional planners carrying out the work of
the profession are not captured under the definition of "lobbyist". The key section of
the current definition of "lobbyist" within the Australian Government's 'Register of
Lobbyists' relevant to the activities of planning professionals is:
(f) members of professions, such as doctors, lawyers or accountants, and other service
providers, who make occasional representations to Government on behalf of others in a
way that is incidental to the provision to them of their professional or other services.
However, if a significant or regular part of the services offered by a person employed or
engaged by a firm of lawyers, doctors, accountants or other service providers involves
lobbying activities on behalf of clients of that firm, the firm and the person offering those
services must register and identify the clients for whom they carry out lobbying activities.

In order to provide more clarity regarding the planning profession, the Planning
Institute of Australia asks that "planners" be included in the definition, along with
doctors, lawyers and accountants as currently specified. This would provide much
greater clarity regarding this issue, which has arisen in some jurisdictions.
In relation to the Planning Institute as a non-profit organisation, one of our key
objectives is to the serve and protect the public interest by advocating for better
planning outcomes. The Planning Institute falls under part (b) of the definition and is
clearly not a "Lobbyist", and should remain as such.
The Planning Institute looks forward to having the opportunity to comment on any
future changes to the Code and Register.
Yours sincerely,

K' t K II MPIA CPP
t'hlfl'll'lLill'lt \('1'1:->1:\(;

PL.\~.\I~lt

Acting Chief Executive Officer

www.planning.org.au
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CHARTERED SECRETARIES
AUSTRALIA
Leaders In govemance

29 September 2010

The Special Minister of State for the Public
Service and Integrity
The Hon Gary Gray AO MP
Parliament House
CANBERRA ACT 2600

By email: lobbyistsregister@pmc.gov.au

Dear Minister Gray

Possible Reforms to the Lobbying Code of Conduct
and Register of Lobbyists
Chartered Secretaries Australia (CSA) is the independent leader in governance and risk
management. As the peak professional body delivering accredited education and the most
practical and authoritative training and information in the field, we are focused on improving
organisational performance, transparency and accountability. Our Members are all involved in
governance, corporate administration and compliance with legislative and regulatory obligations.
They work in listed, unlisted, private and government-owned corporations, as well as in
government agencies and departments.
CSA provides governance education for the public sector through our Graduate Diploma of
Applied Corporate Governance. It is a postgraduate program, fully accredited by all relevant
higher education authorities, providing comprehensive knowledge and skills in the essential
elements of good governance principles. It is the industry standard qualification that provides a
platform for a senior career in governance and it contains specialist public sector modules.
CSA views the issue of reform to the lobbying Code of Conduct as being one primarily relating
to the core principles of good governance. Such a Code improves the overall governance and
transparency of decision making in government and we welcome the opportunity to comment on
the issues raised in the discussion paper. Due to our leadership role in governance education
for the public sector, and our ongoing mission of promoting and advancing the effective
governance and administration of organisations in the private and public sectors through the
continued development and application of governance and administrative best practice, we are
writing to offer some comments on the specific matters raised in the discussion paper, Possible
Reforms to the Lobbying Code of Conduct and Register of Lobbyists (the Discussion Paper).
Our detailed comments follow.

CHARTERED SECRETARIES AUSTRALIA LIMITED ABN 49 008 615 950
LEVEL 10, 5 HUNTER STREET, SYDNEY NSW 2000, GPO BOX 1594, SYDNEY NSW 2001 TEL +61 292235744 FAX +61 292327174 EMAIL Info@CSAusl.com

www.CSAust.com
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The creation of an industry association with:
(a) membership of the association contingent on ongoing professional
education
(b) membership of the association being a pre-requisite to registration,
or indicated on the Register of Lobbyists.
CSA Members are of the view that the establishment of an industry association, similar to that
formed in Queensland, would be beneficial in improving the professional standards of the
industry. However, the creation of an industry organisation would have cost implications and
existing industry organisations, which have an acceptable code of conduct covering lobbying
activities, should be recognised as an adjunct to membership of any new association. Making it
compulsory to join a new body should not be necessary if the existing organisation's code of
conduct meets the objectives of the Lobbying Code of Conduct and the organisation ensures
that its members adhere to its code.
For example, CSA points to the existing clause in the Lobbying code of Conduct that states:
'Lobbyist means any person, company or organisation who conducts lobbying
activities on behalf of a third party client or whose employees conduct lobbying
activities on behalf of a third party client, but does not include ... (b) non-profit
associations or organisations constituted to represent the interests of their members
that are not endorsed as deductible gift recipients
CSA Members note that this clause refers to professional associations such as CSA, which are
not-for-profit, membership bodies constituted to represent the interests of their members. Such
professional associations generally already have a well-established Code of Conduct applicable
to all members. Sanctions apply to breaches of this code. The CSA Members' Code of Conduct
is appended to this SUbmission.
CSA Members also do not support the compulsory membership of one body. For example, CSA
Members have in the past recommended that the Corporations Act should provide that a
company be required to have a company secretary to ensure that a proper governance
framework is in place, but at no point has CSA suggested that company secretaries should have
to be members of CSA. We are of the view that company secretaries and all professionals could
and should be able to choose to be members of a number of professional associations.
CSA Members suggest that the establishment of an 'industry consultative group may be a
feasible first step in the development of any new association, but do not recommend this as a
long-term solution.

A requirement that lobbyists disclose on the Register of Lobbyists the details
of any lobbyists who were Ministers, former ministerial staR or senior APS
and ADF personnel.
CSA Members are of the view that it should be mandatory for all lobbying firms to provide
details of lobbyists who were former Ministers, ministerial staff or senior APS and ADF
personnel, along with the date that they left office.
CSA also recommends that the Register be extended to include all former members of
parliament, as they would be aware of a range of issues through their respective parliamentary
party meetings. Governance is enhanced if there is transparency concerning the lobbying of all
those in a position of authority. It may be implicit, but CSA Members are also of the view that the
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Register of Lobbyists should also include details of lobbyist who may have held similar positions
in State or Territory jurisdictions, as they may also have similar knowledge or contacts within the
federal sphere.

Increasing the period of the ban on former Ministers and Parliamentary
Secretaries undertaking lobbying activities from eighteen months to two
years. and on matters that they had oHicial dealings in their last two years in
office. Extending the ban on former Cabinet Ministers to all matters, not just
those matters where they had official dealings.
CSA Members are of the view that increasing the length and coverage of the ban to 24 months
would increase public confidence in the decision-making process of government, as it
addresses the perception of conflicts of interest. Whether or not this would increase the public
confidence in the lobbying industry is problematic, but it may be seen as a positive action to
overcome the perception of undue influence on the decision-making processes of government.

Extension of Code/Register to all third-party lobbyists/in-house lobbyists.
This matter would appear to be relevant to the issues raised in section 1 of the Discussion
Paper. However, CSA Members consider that, if a third party or in-house lobbyist is covered by
a existing code of conduct that provides for sanctions for breaches of the code and it is clear
whose interests they are representing, then making such lobbyist subject to another Code of
Conduct is unnecessary. If a lobbyist is not covered by an existing code of conduct, CSA
Members recommend that they should not be allowed to undertake lobbying activities.

DiHering requirements in the state Codes/Registers
In the interests of good governance, CSA Members agree that the introduction of a uniform
code of conduct across Commonwealth and state jurisdictions is the ideal means by which to
enhance public confidence in government. It would also provide for consistency for the lobbying
industry, thus enhancing compliance outcomes. However, it is recognised that this may be
difficult to achieve unless there is agreement through the Council of Australian Governments
(COAG).

Sanctions for breaches of the Code
CSA Members agree that for a code to be meaningful it must stipulate a process for
investigation and also state the range of sanctions available. CSA Members support the concept
of a range of sanctions being applicable, sUbject to the nature of the breach. CSA Members
also recommend that the normal right of appeal provisions must also be provided to support the
process.
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Conclusion
CSA supports any initiative that will not only improve good governance but also improve the
decision-making processes of government and enhance public confidence in those processes.
CSA supports the proposed reforms to the Lobbying Code of Conduct, subject to recognition of
existing associations and codes of conduct which would therefore not oblige membership of a
new industry association.
In preparing this submission, CSA has drawn on the expertise of the members of our Public
Sector Governance Committee.
Yours sincerely

Tim Sheehy
CHIEF EXECUTIVE
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Appendix: CSA Members' Code of Conduct

•

CSA requires its Members to observe the highest standards of professional conduct and
ethical behaviour in all of their activities. By maintaining such standards, Members
enhance their own standing as corporate managers and increase public confidence in
the management and administration of corporations.

•

Members shall uphold the objectives of CSA and abide by the regulations.

•

As the conduct of an individual Member can reflect upon the wider profession of
corporate management and upon CSA's membership as a whole, the Code sets out
what are deemed to be appropriate standards of professional conduct.

•

Members shall refrain from conduct or action which detracts from the reputation of CSA.

•

Members are required to exercise complete probity, honesty and diligence in carrying
out their duties and responsibilities.

•

Members shall at all times safeguard the interests of their employers or clients provided
that members shall not knowingly be party to any illegal or unethical activity.

•

Members shall not enter into any agreement or undertake any activity which may be in
conflict with the interests of their employers or clients or which would prejudice the
performance of their professional duties.

•

Members shall not use confidential information gained in the performance of their duties
for any personal gain nor in a manner which would be detrimental to their employer or
client.

•

Members shall exercise due care and diligence in performing their duties and ensure
the currency of their knowledge, skills and technical competencies.

•

Members acknowledge that this Code is to be adhered to both in spirit and to the letter,
so that Members' conduct is governed by the highest standards of professionalism and
ethical behaviour.

AUSTRALIAN BANKERS' ASSOCIATION INC.
Steven MOnchenberg
Chief Executive Officer

Level 3, 56 Pitt Street
Sydney NSW 2000
Telephone: (02) 8298 0401
Facsimile:
(02) 8298 0402

29 September 2010

The Hon Gary Gray MP
Special Minister of State for the Public Service and Integrity
Parliament House
CANBERRA ACT 2600
lobbyistsregister@pmc.qov.au

Dear Minister,

Lobbying Code of Conduct and Register of Lobbyists
The Australian Bankers' Association (ABA) welcomes the opportunity to provide comments
on the Discussion Paper "Lobbying Code of Conduct and Register of Lobbyists Possible
Reforms".
In 2008, the Federal Government introduced a Lobbying Code of Conduct and
established a Register of Lobbyists to ensure transparency, integrity and honesty with
regards to contact between Government representatives and lobbyists.
A "lobbyist" is defined as an individual, company or organisation which acts on behalf
of third party clients for the purposes of lobbying Government representatives.
Excluded from the register requirements are non-profit organisations and associations
and in-house government relations staff, professional service providers' staff and
others (i.e. charities, individuals representing relatives or friends, etc). "Lobbying
activities" is defined as communications in an effort to influence Government decisionmaking.

Industry associations and in-house lobbyists
In principle, the ABA does not object to the extension of the principles of engagement with
Government representatives contained in the Code to other third party lobbyists.
We consider that it is important to ensure that ethical standards direct the interactions
between Government representatives and industry associations and communications are
managed in an appropriate manner which contributes effectively and efficiently to decision
making, the development of public policy, and the formation of regulation on banking and
financial services.
However, the ABA does not consider it necessary for other third party lobbyists to be
reqUired to meet the register reqUirements. The primary purpose of an industry association
is to work with its members to prOVide analysis, advice and advocacy and contribute to the
development of public policy.

Australian Bankers' Association Inc. ARBN 117 262 978
(Incorporated In New South Wales). liability of members Is limited.

AUSTRALIAN BANKERS' ASSOCIATION INC.
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The ABA, with active participation of member banks, works to communicate the views of
the banking industry and ensure that these views are put forward when governments
determine policy or legislation and when regulators implement rules, standards or
guidance on banking and financial services. We consider the role of the ABA is transparent
and it is clear whose interests are being represented, and therefore imposing a register
requirement would be an additional and unnecessary administrative and compliance
burden without benefit.
Additionally, we consider that it is important to clarify that other corporate staff, not just
"government relations staff" should also be excluded. Typically, banking groups will have a
holding or parent company and a number of related entities within the group. It is not
always the case that "government relations staff" provides all "lobbying activities" for the
banking group. The CEO, senior executives and other staff, such as legal and compliance
staff, make representations to government and regulators because of their specific or
technical knowledge of banking activities. These staff may also make representations not
just on behalf of the holding or parent company, but also for the related entities within the
group.
The ABA believes that it should be clear that government relations and other staff
employed within a corporate group who carry out lobbying activities only for members of
the group, irrespective of the entity within the group that employs them, should be treated
as "in-house lobbyists". This clarification would address unworkable outcomes without
undermining the intent of the Code.

Industry association for lobbyists
The ABA considers that if an industry association for lobbyists is contemplated,
membership of such a body should be voluntary.

Federal and State lobbyist schemes
The ABA considers that harmonisation of Federal and State lobbyist schemes would ensure
that unnecessary administrative burdens are avoided.
Yours sincerely

Steven MOnchenberg

UIAG
Insurance Australia Group

25 September 2010
The Lobbyists Register
lobbyistsregister@pmc.gov.au
Insurance Australia Group (lAG) welcomes the opportunity to make a submission in
relation to the Discussion Paper on Lobbying Code of Conduct and Register of
Lobbyists: Possible Reforms.
lAG is an international general insurance group, with operations in Australia,
New Zealand, the United Kingdom and Asia. Our current businesses underwrite
more than $7.8 billion of premium per annum. We employ 12,705 people of which
around 8,900 are in Australia. lAG operates some of Australia's leading insurance
brands including NRMA Insurance, CGU, SGIO, SGIC, and Swann Insurance. lAG
also distributes insurance in Victoria through the RACV brand. lAG insures
approximately one in three motor vehicles, and one in four homes, in Australia. The
Group is listed on the Australian Securities Exchange, as Insurance Australia Group
Limited (lAG). This entity is authorised by the Australian Prudential Regulatory
Authority (APRA) non-operating holding company (NOHC), under section 18 of the
Insurance Act 1973. lAG is regulated by APRA as an Australian authorised insurer
and controls several insurers directly and indirectly that have the same authorisation.
lAG's interest in this issue is driven by the fact that all companies, not just general
insurers, are faced with the challenge of achieving sustainable corporate governance
that meets the needs of stakeholders such as investors and customers, as well as
the wider community.
To ensure we create value for our shareholders in a sustainable way, lAG is
committed to the highest standard of corporate governance. Our approach to
governance is based on the view that it must be more than just compliance. Whilst
we already have the systems to help comply with a multitude of regulations, codes,
rules and practices which govern how we operate, we believe the best protection for
a company is a healthy risk management culture based on strong values and a
commitment to achieving the company's goals.
In-house lobbyists

lAG utilises in-house government relations and policy staff to manage interactions
across the breadth and depth of our system of government, from ministerial offices
through to the bureaucracy and regulators. The interactions are across Federal, all
States, and Territories.
Other in-house staff (lawyers, actuaries, risk managers, operational people such as
claims managers, human resource managers, company secretary, accountants,
funds managers, and tax advisors) also undertake 'lobbying' and they bring a

Insurance Australia
Group Limited
ABN 60 090 739 923

388 George Street
Sydney NSW 2000
Australia
T +61 (0)292929222
www.iag.com.au

specialist element to the policy or regulatory issue. However, it's important to note
that anyone from the CEO to an operational manager may fall under a broad
definition of a 'lobbyist'.
Many meetings that lAG staff have with politicians or bureaucrats are not intended to
achieve a change in policy or regulation, but to keep our elected representatives,
staffers or bureaucrats informed of developments within the industry or our company
(eg bushfires and floods) or as part of normal consultation processes. Any extension
of the code to include in-house staff could effectively require the company to register
every lawyer and every member of their compliance and regulatory teams who have
direct contact with Government on behalf of part of a corporate group.
If lAG is required to register its relevant staff as 'lobbyists' we contend that the
regulatory and compliance burden will be greater for ourselves (due to the
complexity of our operating structure), than those it was intended to capture (eg
consultant lobbyists). This is inconsistent with the Government's programme of
reducing unnecessary red tape and regulatory burden, and is further exacerbated by
the inevitable reporting and updating process for a register (eg changes to lobbyist's
details within specified timeframes). Furthermore, we are concerned that within the
operating environment of the general insurance sector - one that already operates
with significant regulatory burden - that timely and regular communication between
lAG and Government representatives is essential to maintaining an appropriate
understanding of emerging issues within the general insurance industry. Issues
within our sector can manifest themselves very quickly, ranging from natural
disasters to terrorism to human pandemics. We believe that the productivity of these
communication channels could be hampered, if for example an employee who was
not registered was required to communicate with a Government representative.
lAG believes the current exemption for in-house lobbyists should remain as the very
nature of their employment means that it will be clear to Ministers and others whose
interests they will be representing.

National Industry Association
We agree with the proposal of having a professional body that represents the
profession. Our view is that the profession should develop a single and credible
regime of self-regulation. A professional body should develop a code of ethics that
includes issues such as identifying and avoiding conflicts of interest. Self-regulation
would be a more proportionate and effective means of promoting the transparency
and standards of conduct that should be expected of lobbyists without the potential
risks associated with statutory regulation.
lAG is encouraged that the Discussion Paper notes that a national association could
bring positive outcomes for the industry, including an ability to engage more
effectively with Government to represent members' interests and to work towards
preventing a 'piecemeal' regulatory approach in individual States.
lAG believes it is important to retain harmonisation across the Federal and States
and Territories in any regulatory framework. The Federal Government is striving for
the elimination of inconsistent State regulations that inhibit microeconomic reform
and greater efficiency in the economy. We are seeing harmonisation in a number of
business areas, eg national business names registration system, occupational health
and safety laws. Any regulation of lobbying should similarly have harmonisation.
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In this regard, the GECD principles Transparency and Integrity in Lobbying (January
2010) provide some useful elements, including:
• provide a level playing field by granting all stakeholders fair and equitable access
to the development and implementation of public policies.
• rules and guidelines on lobbying should be consistent with the wider policy and
regulatory frameworks.
• foster a culture of integrity in public organisations and decision making by
providing clear rules and guidelines of conduct for public officials
• enable stakeholders - including civil society organisations, businesses, the
media and the general public - to scrutinise lobbying activities.
• adequate degree of transparency to ensure that public officials, citizens and
businesses can obtain sufficient information on lobbying activities.

Yours sincerely

Alison Ledger
Head of Group Strategy
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OECD
TRANSPARENCY AND INTEGRITY IN LOBBYING

Worldwide public concerns over lobbying and the OECD response
Concerns over lobbying practices and demands for transparency in public decision making have
intensified debate worldwide. Lobbying can improve policy making by providing valuable data and
insights. However, a sound framework for transparency in lobbying is crucial to safeguard the public
interest, promote a level playing field for businesses and avoid capture by vocal interest groups.
The OECD developed the Principles for Transparency and Integrity in Lobbying to help decision makers
address concerns raised by lobbying practices. These Principles are particularly timely in the context of
the current crisis and for countries rewriting regulations for entire sectors. They are part of the OECD
strategy for a stronger, fairer and cleaner economy.

Lobbying in figures: Evidence of its size and impact
Lobbying employs considerable resources. For example, during the 2009 recession year, lobbying
spending at the federal level in the United States reached the record figure of USD 3.5 billion. Since 2005,
the number of registered lobbyists at the federal level has been around 14000. In Canada, their number at
the federal level exceeded 5000. In Europe, almost 3000 lobbyist have voluntarily registered with the
European Commission since 2008.
A recent International Monetary Fund Working Paper analysed lobbying intensity in a variety of industries
in the USA. According to the paper "firms lobbying in financial, insurance and real estate corporations
(FIRE industry) spent approximately USD 480 000 per firm in 2006 compared to USD 300 000 per firm in
defense or USD 200 000 per firm in construction." The paper established a link between intensive lobbying
by the FIRE industry and high-risk lending practices, for example by using more lax lending standards
measured by loan-to-income ratio. It concluded that the "prevention of future crises might require
weakening political influence of the financial industry or closer monitoring of lobbying activities to
understand the incentives better."

What can governments do to enhance transparency and safeguard integrity?
The OECD reviewed data and experiences of government regulation, legislation and self-regulation of
lobbyists. Based on the evidence and lessons learned from comparative reviews, country case studies
and an analytical framework endorsed by governments, the OECD developed 10 Principles. They provide
decision makers with guidance to meet expectations of transparency and accountability and support a
level playing field in developing public policies.

DECO January 2010 ©

Evidence from governments and lobbyists
What are the experiences of governments to enhance transparency and promote integrity?
Lobbying is a global practice. However, only a quarter of OECD members have introduced government
regulations and legislation. Many OECD countries rely on self-regulation of lobbyists. The experiences
reviewed by the OECD show that regulating lobbying has proven difficult for decision makers due to its
complexity and sensitive nature.

What are the views of the lobbying industry?

"It takes two to lobby." The
OECD also reviewed selfregulation surveying the largest
sample of lobbyists. The survey
provides
evidence
of
a
consensus amongst lobbyists on
the necessity of transparency
within their profession. The type
of information they commonly
believe should be disclosed
includes the name of client and
employer, issues lobbied and
contributions.

Which lobbying activities, if any, should be subject to
transparency and made public?
100% - - , - - - - - - - - - - - - - - - - - - - 90% - t - - - - - - - - - - - - - - - - - - - 80% - 1 - - - - - - - - - - - - - - - - - - - 70% - t - - - - - - - - - - - - - - - - - - - 60% - t - - - - - - - - - - - - - - - - - - - 50%
40%
30%
20%
10%
0%

Should
transparency
of
lobbying activity be mandatory
or voluntary?

Despite the general perception that lobbyists
prefer opacity with regards to the disclosure of
their activities, the OECD survey shows that the
majority of lobbyists surveyed supports
mandatory disclosure of information.
Source: Lobbyists, Government and Public Trust,
Volume 2: Promoting Integrity by Self-regulation.

The 10 Principles for Transparency and Integrity in Lobbying
I. Building an effective and fair framework for openness and access
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Public officials should preserve the benefits of the free flow of information and facilitate pUblic engagement.
Gaining balanced perspectives on issues leads to informed policy debate and formulation of effective policies.
Allowing all stakeholders, from the private sector and the pUblic at large, fair and equitable access to participate
in the development of public policies is crucial to protect the integrity of decisions and to safeguard the public
interest by counterbalancing vocal vested interests. To foster citizens' trust in public decision making, public
officials should promote fair and equitable representation of business and societal interests.
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Countries should weigh all available regulatory and policy options to select an appropriate solution that
addresses key concerns such as accessibility and integrity, and takes into account the national context, for
example the level of pUblic trust and measures necessary to achieve compliance. Countries should particularly
consider constitutional principles and established democratic practices, such as public hearings or
institutionalised consultation processes.
Countries should not directly replicate rules and gUidelines from one jurisdiction to another. Instead, they
should assess the potential and limitations of various policy and regulatory options and apply the lessons
learned in other systems to their own context. Countries should also consider the scale and nature of the
lobbying industry within their jurisdictions, for example where supply and demand for professional lobbying is
limited, alternative options to mandatory regulation for enhancing transparency, accountability and integrity in
public life should be contemplated. Where countries do opt for mandatory regulation, they should consider the
administrative burden of compliance to ensure that it does not become an impediment to fair and equitable
access to government.

Effective rules and guidelines for transparency and integrity in lobbying should be an integral part of the wider
policy and regulatory framework that sets the standards for good pUblic governance. Countries should take into
account how the regulatory and policy framework already in place can support a culture of transparency and
integrity in lobbying. This includes stakeholder engagement through public consultation and participation, the
right to petition government, freedom of information legislation, rules on political parties and election campaign
financing, codes of conduct for public officials and lobbyists, mechanisms for keeping regulatory and
supervisory authorities accountable and effective provisions against illicit influencing.

Definitions of 'lobbying' and 'lobbyists' should be robust, comprehensive and sUfficiently explicit to avoid
misinterpretation and to prevent loopholes. In defining the scope of lobbying activities, it is necessary to
balance the diversity of lobbying entities, their capacities and resources, with the measures to enhance
transparency. Rules and guidelines should primarily target those who receive compensation for carrying out
lobbying activities, such as consultant lobbyists and in-house lobbyists. However, definition of lobbying
activities should also be considered more broadly and inclusively to provide a level playing field for interest
groups, whether business or not-for-profit entities, which aim to influence public decisions.
Definitions should also clearly specify the type of communications with public officials that are not considered
'lobbying' under the rules and guidelines. These include, for example, communication that is already on public
record - such as formal presentations to legislative committees, public hearings and established consultation
mechanisms.

II. Enhancing transparency
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Disclosure of lobbying activities should provide sufficient, pertinent information on key aspects of lobbying
activities to enable public scrutiny. It should be carefully balanced with considerations of legitimate exemptions,
in particular the need to preserve confidential information in the public interest or to protect market-sensitive
information when necessary.
SUbject to Principles 2 and 3, core disclosure requirements elicit information on in-house and consultant
lobbyists, capture the objective of lobbying activity, identify its beneficiaries, in particular the ordering party, and
point to those public offices that are its targets. Any supplementary disclosure requirements should take into
consideration the legitimate information needs of key players in the public decision-making process.
Supplementary disclosure requirements might shed light on where lobbying pressures and funding come from.
Voluntary disclosure may involve social responsibility considerations about a business entity's participation in
public policy development and lobbying. To adequately serve the public interest, disclosure on lobbying
activities and lobbyists should be stored in a pUblicly available register and should be updated in a timely
manner in order to provide accurate information that allows effective analysis by public officials, citizens and
businesses.

The public has a right to know how public institutions and public officials made their decisions, including, where
appropriate, who lobbied on relevant issues. Countries should consider using information and communication
technologies, such as the Internet, to make information accessible to the public in a cost-effective manner. A
vibrant civil society that includes observers, 'watchdogs', representative citizens groups and independent media
is key to ensuring proper scrutiny of lobbying activities. Government should also consider facilitating public
scrutiny by indicating who has sought to influence legislative or policy-making processes, for example by
disclosing a 'legislative footprint' that indicates the lobbyists consulted in the development of legislative
initiatives. Ensuring timely access to such information enables the inclusion of diverse views of society and
business to provide balanced information in the development and implementation of pUblic decisions.

III. Fostering a culture of integrity
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Countries should provide principles, rules, standards and procedures that give public officials clear directions
on how they are permitted to engage with lobbyists. Public officials should conduct their communication with
lobbyists in line with relevant rules, standards and gUidelines in a way that bears the closest public scrutiny. In
particular, they should cast no doubt on their impartiality to promote the public interest, share only authorised
information and not misuse 'confidential information', disclose relevant private interests and avoid conflict of
interest. Decision makers should set an example by their personal conduct in their relationship with lobbyists.
Countries should consider establishing restrictions for public officials leaving office in the following situations: to
prevent conflict of interest when seeking a new position, to inhibit the misuse of 'confidential information', and
to avoid post-public service 'switching sides' in specific processes in which the former officials were
substantially involved. It may be necessary to impose a 'cooling-off' period that temporarily restricts former
public officials from lobbying their past organisations. Conversely, countries may consider a similar temporary
cooling-off period restriction on appointing or hiring a lobbyist to fill a regulatory or an advisory post.

Governments and legislators have the primary responsibility for establishing clear standards of conduct for
public officials who are lobbied. However, lobbyists and their clients, as the ordering party, also bear an
obligation to ensure that they avoid exercising illicit influence and comply with professional standards in their
relations with public officials, with other lobbyists and their clients, and with the public.
To maintain trust in public decision making, in-house and consultant lobbyists should also promote principles of
good governance. In particular, they should conduct their contact with public officials with integrity and honesty,
provide reliable and accurate information, and avoid conflict of interest in relation to both public officials and the
clients they represent, for example by not representing conflicting or competing interests.

IV. Mechanisms for effective implementation, compliance and review

Compliance is a particular challenge when countries address emerging concerns such as transparency in
lobbying. Setting clear and enforceable rules and guidelines is necessary, but this alone is insufficient for
success. To ensure compliance, and to deter and detect breaches, countries should design and apply a
coherent spectrum of strategies and mechanisms, including properly resourced monitoring and enforcement.
Mechanisms should raise awareness of expected rules and standards; enhance skills and understanding of
how to apply them; and verify disclosures on lobbying and public complaints. Countries should encourage
organisational leadership to foster a culture of integrity and openness in public organisations and mandate
formal reporting or audit of implementation and compliance. All key actors - in particular public officials,
representatives of the lobbying consultancy industry, civil society and independent 'watchdogs' - should be
involved both in establishing rules and standards, and putting them into effect. This helps to create a common
understanding of expected standards. All elements of the strategies and mechanisms should reinforce each
other; this co-ordination will help to achieve the overall objectives of enhancing transparency and integrity in
lobbying.
Comprehensive implementation strategies and mechanisms should carefully balance risks with incentives for
both public officials and lobbyists to create a culture of compliance. For example, lobbyists can be provided
with convenient electronic registration and report-filing systems, facilitating access to relevant documents and
consultations by an automatic alert system, and registration can be made a prerequisite to lobbying. Visible
and proportional sanctions should combine innovative approaches, such as public reporting of confirmed
breaches, with traditional financial or administrative sanctions, such as debarment, and criminal prosecution as
appropriate.
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Countries should review - with the participation of representatives of lobbyists and civil society - the
implementation and impact of rules and guidelines on lobbying in order to better understand what factors
influence compliance. Refining specific rules and guidelines should be complemented by updating
implementation strategies and mechanisms. Integrating these processes will help to meet evolving public
expectations for transparency and integrity in lobbying. Review of implementation and impact, and public
debate on its results are particularly crucial when rules, guidelines and implementation strategies for enhancing
transparency and integrity in lobbying are developed incrementally as part of the political and administrative
learning process.

The 10 Principles for Transparency and Integrity in Lobbying:
A Good Governance Approach
A comprehensive and non-prescriptive approach
The Principles present the available regulatory and policy options to decision makers. They reflect experiences
of countries with diverse socio-political and administrative contexts. The Principles were developed in parallel
with the European Transparency Initiative and the Code of Conduct for Interest Representatives of the
European Commission.

Whole of government scope
The Principles provide gUidance to decision makers in the executive and legislative branches at both national
and sub-national level.

A unique international policy instrument
The Principles are part of the DECO strategy to build a stronger, cleaner and fairer economy. They link to a
broader set of initiatives triggered by the financial crisis to set standards and principles for economic activity.
These include the G8 'Leece Framework' on Propriety, Integrity and Transparency in Business Activity and the
G20 Global Charter for Sustainable Economic Activity.

Next steps
Dn 18 February 2010, the Principles were approved by the DECO Council and adopted as an DECO
Recommendation. The DECO Recommendation demonstrates the commitment of countries to review practices
and update their frameworks for transparency and integrity in lobbying.

Further reading
A comparative review of potential and limitations of existing legislation and government regulations is available
in the DECO publication Lobbyists, Government and Public Trust, Volume 1: Increasing Transparency through
Legislation.
Details on the DECO survey conducted amongst the largest sample of lobbyists and experiences on selfregulation measures applied by lobbyist associations is available in a forthcoming DECO publication Lobbyists,
Government and Public Trust, Volume 2: Promoting Integrity by Self-regulation.
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Dear Minister
DISCUSSION PAPER ON POSSIBLE REFORMS TO THE LOBBYIST INDUSTRY

The Business Council of Australia (BCA) is pleased to make this submission in
response to the discussion paper on possible reforms to the Lobbying Code of
Conduct (Code) and Register of Lobbyists (Register).
We appreciate the use of a discussion paper process to consider these issues as
such a consultative approach assists in developing policy that is more likely to meet
objectives without imposing unintended consequences on the community.
In making this submission the BCA notes that the government has agreed to a
number of reforms to the operation of Parliament intended to ensure it is more
flexible, consultative and engaged. We further note that the government's
endorsement of best practice principles for regulation-making processes is built on
the need for strong consultation.
Any changes to the Lobbying Code of Conduct and Register of Lobbyists must not
come at a cost of impeding consultation processes.
A number of key areas raised in the discussion paper warrant specific comment.
The BCA notes that the existing Lobbying Code of Conduct does not apply to
people, companies or organisations engaging in lobbying activities on their own
behalf, rather than for a client. Given it is clear whose interests in-house lobbyists
and industry organisations represent, we would agree with the proposition that there
is little to be gained in terms of additional transparency by extending the code to
these lobbyists.
As such, the BCA does not consider that the Register should be extended to
in-house lobbyists or peak industry associations. Doing so would impose a
significant additional administrative burden for little benefit.
Similarly, the BCA does not consider that it is appropriate to extend the Register to
professions such as lawyers, accountants or doctors.
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In relation to the proposed new 'industry association for lobbyists' we contend that
membership of this body should be voluntary.
The SCA considers that there is merit in exploring ways to harmonise state and
federal lobbyist schemes, provided this does not result in the imposition of
unnecessary additional administrative burdens.
A further discussion of these issues is outlined below.
Extension of the Register to all third-party lobbyists
The Code and Register does not currently apply to all third-party lobbyists such as
representatives of peak industry bodies.
The Code has been established so that "lobbying activities will be carried out
ethically and transparently, and that Government representatives who are
approached by lobbyists can establish whose interests they represent so that
informed judgements can be made about the outcome they are seeking to achieve. "
The SCA considers that it is appropriate for persons who are clearly conducting
lobbying activities, to comply with ethical standards contained in the Code. It goes
without saying that all lobbyists, including in-house lobbyists and those affiliated with
industry associations, should abide by these standards.
A principal purpose of the Register is to improve the transparency about whose
interests are being represented by 'lobbyists' who have been engaged and are being
paid to make specific representations on behalf of third parties. However, in the case
of peak industry associations, it is quite clear whose interests are being represented,
with such information made publicly available.
The SCA is an association of the CEOs of around 100 of Australia's leading
corporations with a combined workforce of more than one million people. The SCA
provides a forum for Australian business leaders to contribute directly to pUblic policy
debates. In its 27 year history the SCA has helped to initiate and shape many
important economic and business reform debates. The SCA does this through
advocacy, including through the preparation of reports and submissions that are, in
most instances, made publicly available.
Industry associations such as the SCA also play an important role in seeking the
views of their members so that they can be used to provide input into policy
development. As there appears to be little evidence of a lack of transparency or any
misunderstanding relating to whose interests are being represented by such peak
industry associations, it is unlikely that additional transparency will be forthcoming
from an extension of the Register to in-house lobbyists and peak industry
associations.
There will however be additional administrative burdens imposed by extending the
Register, such as those arising from regular reporting requirements, the provision of
statutory declarations and the need to keep information up-to-date throughout the
year. Imposing those additional administrative burdens does not appear to be
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warranted when it is clear whose interests are being represented by in-house
lobbyists or representatives of industry associations.
In-house lobbyists and professions
At present charities, non-profit organisations, in-house lobbyists and service
providers such as lawyers, doctors and accountants (amongst others) are not
considered to be a "lobbyist" under the Code and are not required to register.
It is appropriate to exclude members of professions such as lawyers and
accountants from the operation of the Code and Register, as members of
professions will necessarily be required to make representations to government from
time to time. Their actions should not fall within the spirit of the definition of
"lobbying" activities. Lobbying is in general associated with influencing government
decision-making (for example, by seeking to change regulations).
Additionally, when in-house government relations staff (and corporate staff more
generally) make representations to government, it is patently clear whose interests
they are representing. Including them in the register will be of limited value if the
objective is to enhance transparency.
Creation of an industry association for lobbyists
The discussion paper highlights that industry associations can serve to promote an
understanding and awareness of their industry, encourage professional standards
and act as a representative body for their members. While there may be merit in
establishing an association for 'for fee' lobbyists, it should be voluntary for in-house
or industry association lobbyists to join.
Exploring ways to harmonise lobbyist schemes
The SCA sees merit in examining the potential benefits of a central scheme relating
registration of lobbyists - this may reduce the administrative burden for those
lobbyists operating nationally who need to comply with several different regimes. In
nationalising the regime however, the imposition of additional unnecessary burdens
should be avoided.
*
*
*
We welcome any questions or comments you may have.

Yours sincerely

Peter Crone
Director Policy
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The Urban Taskforce is a non-profit organisation representing Australia's most prominent
property developers and equity financiers. We provide a forum for people involved in the
development and planning of the urban environment to engage in constructive dialogue with
both government and the community.

Executive Summary
This submission has been prepared in response to the Department of Prime Minister and Cabinet's
discussion paper Possible Reforms to the Lobbying Code of Conduct and Register of Lobbyists, released
in July 2010.
Lobbyists playa very wide role in Australian civil society. While their expertise may vary, they are present
in every aspect of political and bureaucratic decision-making. And so they should be. A democratic
government cannot function if it does not listen to people, and people (whether they are individuals,
non-profit groups or businesses) must be entitled to employ people to talk to government, on their
behalf.
This submission primarily concerns itself with the proposal to extend the code/register to third-party
lobbyists/in-house lobbyists and professionals, such as lawyers, engineers and architects.
Before any widening of the application of the code is considered it is important to take into account
the principles of good regulatory process identified by the Taskforce on Reducing Regulatory Burdens
on Business and adopted by the Australian Government in 2006. 1
In particular, we do not think that the need for government action has been established, and nor is the
objective of government action clear. It is difficult to envisage what would be achieved by extending
the code to professions and industry groups.
It seems, for example, that a person wanting to offer a bribe to a public official is less likely to do it in
front of his or her lawyer.
The risk is more likely to arise at a meeting when the lawyer is not present. Similarly, an industry group
would have no interest in being involved in advancing the commercial interests of only one of its
members (given that its members generally compete with each other) by corrupt or other means.
We also have difficulty in working out how you could possibly define 'in-house' lobbyists without
capturing everyone (including directors, chairmen and chief executives) who, in the course of their
working activity, talks to government.
It is worth highlighting the threat to free expression if industry groups, such as Urban Taskforce Australia,
were to be SUbject to a system of government registration and regulation simply to meet with public
officials.
The Urban Taskforce Australia is a non-profit industry organisation that has a strong public advocacy
role. Our work in the public arena is a mechanism by which the people working in the urban
development industry may exercise their right to free speech and be heard in democratic debate. We
do not lobby on behalf of individual companies in relation to their individual projects.
Government regulation of non-profits' lobbying work would create an opportunity for a government to
control the affairs of (and make decisions adverse) non-government organisations. These organisations
are essential to the normal operations of a democratic civil society.
1

Rethinking Regulation: Australian Govemment Response, 15 August 2006.
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Any regime, that allows government to initiate deregistration-style proceedings against any industry
group would allow the government to threaten to blacken a group's reputation and discourage frank
and fearless public criticism of government policy.
Should the government consider extending any form of regulation to groups such as ourselves, it is vital
that the regulation does not interfere with our right to speak freely and frankly on government policy,
privately or publicly. In particular, prohibiting us from exposing poor public policy to senior government
officials, or in the public domain, is contrary to the interest of good government.
Any regime that prevents particUlar forms of communication with public officials or the wider
community by individuals or corporations acting on their own behalf, would, unquestionably, be an
erosion of the principles of freedom of speech.
A final point, is that any lobbying regulation must not derogate from the legal obligation on decisionmakers to accord procedural fairness, consult and consider representations.

1. Introduction
This submission has been prepared in response to the Department of Prime Minister and Cabinet's
discussion paper Possible Reforms to the Lobbying Code of Conduct and Register of Lobbyists, released
in July 2010.
This submission concerns itself with the proposal to extend the code/register to all third-party lobbyists/inhouse lobbyists.
The Urban Taskforce believes it can assist the Department of Prime Minister and Cabinet in two ways:
• as a non-profit industry organisation we can advise you on our own approach to pUblic policy
advocacy; and
• as a representative of property developers and equity financiers, we can speak on behalf of a wide
range of businesses, that regularly speak to government and utilise a range of consultants and inhouse staff to do so.
In both respects our submission:
•

attempts to evaluate the impact textending the code/register to all third-party lobbyists/in-house
lobbyists;

• considers the public policy implications of further regulation on communications with government,
by the private sector.

1.1 Role of lobbyists
Lobbyists playa very wide role in Australian civil society. While their expertise may vary, they are present
in every aspect of political and bureaucratic decision-making. And so they should be. A democratic
government cannot function if it does not listen to people, and people (whether they are individuals,
non-profit groups or businesses) must be entitled to employ people to talk to government on their
behalf.

1.2 Public perception
The word "lobbyist" clearly has negative association in the public mind. However, the actual work of
lobbyists, that is, communicating with public officials to persuade them of the merits of a case, is well
understood by the pUblic to be an essential part of a democratic society.
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If someone is described as a "social issues campaigner" they are likely to be viewed more favourably by
the public than someone who is described as a "lobbyist", yet their work is the same.
Whether or not someone is regarded as "lobbying" and a "lobbyist" will often depend on one's
perspective as to the merits of their argument.
If you agree with the lobbying efforts being mounted by a group, you are more likely to describe it as a
"grass roots push" or a "campaign". If you oppose the work of the group you are more likely to describe
the group or their work as "lobbyists" or "lobbying".
The point is simple. It's not lobbying itself that people object to; it is generally their subjective opinion as
to the subject matter that they don't like. Different people will have different perceptions as to which
subject matter is worthy and which subject matter is not.
In our experience, not-in-my-backyard (NIMBY) activists will regard all work by developers to highlight
their position as "lobbying", but praise their own efforts to mount "community campaigns" as something
that is morally superior. We note that this is increasingly an issue for the Federal government, with the
ever widening scope of the Environment Protection and Biodiversity Conservation Act.
Lobbying in areas where the community is strongly divided (such as urban development, population
and/or environmental issues) is inherently likely to generate complaints about process. While not all
complaints about process are ill founded, often the real gripe of the complainant is with the substance
of the decision, rather than the process by which it was made.
Increased regulation of lobbying will not reduce complaints about process, so long as the community
remains divided about the appropriate public policy response to the substantive issues.

1.3 Corruption risks
We regard the follOWing as presenting fairly low corruption risks (for the reasons stated) and therefore,
.
there is little need for further regulation:
• Members of recognised professions. While the corruption of town planners and lawyers is not
unheard of, corruption risks by members of a recognised profession are lower for several reasons.
Firstly, professionals are subject to a formal code of conduct and research suggests such codes
reduce the willingness of professionals to engage in corrupt behaviour. 2 Secondly, professionals are
educated in ethical practice and, in partiCUlar, are taught how to manage and respond to ethical
dilemmas. Thirdly, the consequences for a professional who is caught engaging in criminal conduct
are severe, and will generally include the loss of their ability to practice their vocation in the future.
Generally speaking, professionals are subject to elevated regulation akin to that which covers
registered lobbyists.
• Salaried ("in-house") public affairs managers. A public affairs/government relations manager will
generally only be found in the larger, more professionally run businesses. Their businesses are
normally have a great deal of goodWill attached to their brand and are unwilling to jeopardise it. A
salaried pUblic affairs manager has little incentive to engage in criminal conduct in the course of
their employment. Such individuals are generally tertiary educated and have experience in the
public sector, law or public relations. There is little history of such individuals being named adversely
in corruption cases.
• Non-profit organisations, inclUding industry organisations. Bona-fide industry organisations do not
speak for individual businesses, but for the industry as a whole. As such, they operate at arm length
from day-to-day commercial activities of their members and are not subject to the same
commercial pressures experience by their members. There is little reward, incentive or opportunity
for an officer of an industry organisation to engage in corrupt conduct. Most senior staff in industry
organisations are tertiary educated with professional backgrounds.
J. McKinney and C Moore, "U.S.A. International Bribery: Does a Written Code of Ethics Make a Difference in Perceptions of
Business Professionals", Journal of Business Ethics, Volume 79, Numbers 1-2/ April, 2008, 103-111.

2
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We regard the following as representing a greater risk of corruption than the above-mentioned cases:
• Corruption involving an unregistered consultant lobbyist. A person who is predisposed to engaging
in bribery or other official corruption is unlikely to be concerned about the niceties of registering as a
lobbyist. In fact, such registration, and the scrutiny it brings, would make it difficult to proceed with
any intended criminal behaviour.
.
• Corruption involving unskilled individuals engaged in business activities they are ill-equipped to carry
out. Based on past corruption cases in the urban development industry, it seems to us that the
biggest corruption risks arise when unprofessional individuals buy a single site and try to secure a
favourable development approval or rezoning. These individuals frequently end up with sites that
have restrictions they didn't anticipate. Such individuals are unlikely to be professional enough to
hire expert staff to advise or represent them. We are not aware of any evidence that they have
done so.

2. Regulation of in-house lobbyists

2.1 There is no need for further regulation
Before any widening of the application of the code is considered, it is important to take into account
the first of the six principles of good regUlatory process identified by the Taskforce on Reducing
Regulatory Burdens on Business and adopted by the Australian Government in 2006: 3
Governments should not act to address 'problems' until a case for action has been clearly established. - This
should include establishing the nature of the problem and why actions additional to existing measures are
needed, recognising that not all 'problems' will justify (additional) government action.

To briefly evaluate any proposal for an extension of the code to cover professions or 'in-house' lobbyists
we would suggest that:
• The need for government action has not been established. There is little modern history of corruption
of pUblic officials by or through the exempt groups (industry groups, non-profits generally,
professionals such as lawyers, etc). Furthermore, professionals themselves are already SUbject to a
separate scheme of government and professional organisation regUlation, which the Lobbying
Code of Conduct would merely duplicate. The corruption risks from this group are low (see section
1.3 above).
• The objective of government action is not clear. It is difficult to envisage what would be achieved
by extending the code to the excluded groups. It seems, for example, that a person wanting to
offer a bribe to a public official is less likely to do it in front of his or her lawyer. The risk is more likely to
arise at a meeting when the lawyer is not present. Similarly, an industry group would have no interest
in being involved in advancing the commercial interests of only one of its members (given that its
members generally compete with each other) by corrupt or other means.

2.2 It will be impossible to distinguish an in-house lobbyist from other company officers
We have difficulty in working out how you could possibly define 'in-house' lobbyists without capturing
everyone who, in the course of their working activities, talks to government. Titles typically held by
people who talk to government as part of their role are wide and varied and include:
•

Managing Director;

•

Chief Executive Officer;

•

Chairman;

•

General Manager (Corporate Affairs)

3

Rethinking Regulation: Australian Govemment Response. 15 August 2006.
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•

Executive Director (Communications);

•

Public Affairs Manager;

•

General Manager (Government Relations);

•

Executive Director (Public Policy);

•

Director (Community Affairs);

•

General Manager (Operations);

•

General Manager (Approvals);

•

Manager; and

•

Business Development Manager.

Describing an "in-house" lobbyist by their title (the form) will be pointless and will be easily
circumvented. Describing an "in-house" lobbyist by substance, for example, by use of the issues paper
definition, will capture a very, very large number of business people in a very, very large number of
businesses who all have regular dealings with government. This information would swamp the process.
What would be the gain? The fact that companies talk to government has never been an issue and
the mere carrying out of meetings does not suggest a risk of corruption itself. The logic of the lobbyist
register is to promote transparency, so that it is clear which lobbyists are acting for which parties. That is
not an issue when the Managing Director of a company turns up for a meeting with a minister and
hands across his or her business card.
At times the fact that meetings have taken place between government and private sector proponents

has, itself, been raised as evidence of wrong doing. 50 much so, that in one well-known inquiry, the
N5W Independent Commission Against Corruption (ICAe) saw the need to explain that
[t]here is of course nothing wrong with anyone organising or attending a presentation on a proposed project.
There is no evidence to suggest that anything that was done in organising the attendance of Government
Ministers at the presentation was improper or that anyone acted corruptly.4

We urge the Australian Government to respect principle when considering a response to the issues
paper.
We do not support the extension of the Lobbying Code of Conduct to currently excluded groups.

2.3 Threat to freedom of expression
It is worth highlighting the threat to free expression if industry groups, such as Urban Taskforce Australia,
were to be SUbject to a system of government registration and regulation in order to be able to meet
with public officials.
The Urban Taskforce Australia is an industry organisation and has a strong public advocacy role. We
share feature with many other groups, inclUding the Minerals Council and the Australian Chamber of
Commerce and Industry.
Our work in the pUblic arena is a mechanism by which the people working in the urban development
industry may exercise their right to free speech and be heard in democratic debate. We do not lobby
on behalf of individual companies in relation to their individual projects. While, from time-to-time we do
cite well known projects as part of case studies, they may be the projects of companies that are not
members of the Urban Taskforce, and, in any event (whether a member or not) no payment to us is
sought or given in relation to a project used as a case study. All members pay the same membership
fee and all potential members are advised that we will not lobby for individual projects.

4ICAC. ICAC Report: Report on investigation into conduct concerning the Woodward Park project (2003) 27.
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Government regulation of non-profits' lobbying work would create an opportunity for a government to
control the affairs of (and make decisions adverse) non-government organisations. These organisations
are essential to the normal operations of a democratic civil society.
We note that, from time-to-time, relationships between governments and industry groups can and do
seriously deteriorate. For example, we would highlight comments made by the former Prime Minister
Kevin Rudd. In relation to the Minerals Council of Australia's campaign against the mining super tax, Mr
Rudd said that the government has a "long memory".5 In relation to another industry group which was
critical of Labor industrial relations policy, the Australian Chamber of Commerce and Industry (ACCI) Mr
Rudd (in September 2007) said:
... I've said to [business leaders] quite bluntly and directly, don't expect for us to treat [ACCI chief executive] Mr
Hendy as some bona fide independent spokesman for an industry organisation, we all know he's an extension
of the Howard political office. 6

Any regime that allows government to initiate deregistration-style proceedings against any industry
group would allow the government to threaten to blacken a group's reputation and discourage frank
and fearless public criticism of government policy.
Should the government consider extending any form of regulation to groups such as ourselves, it is vital
that the regulation does not interfere with our right to speak freely and frankly on government policy in
the public arena. It is also vital that the public sector is not given legal powers that can be misused to

sanction groups that have fallen out of favour with officials because of criticism levelled at the
government.
For example, the Lobbying Code of Conduct (Which currently does not apply to industry groups) says
that lobbyists must not
cause or threaten any detriment .. .7

This word "detriment" is undefined. Most politicians and public servants feel that we cause them
detriment whenever we publicly criticise their decisions and/or policies. Would such conduct therefore
place us in violation of the code, were it to apply to us? Prohibiting us from exposing poor public policy
to the wider community is contrary to the interest of good government. Clearly, some people will
dispute our viewpoint, but this is not a reason to deny us from speaking out. Indeed, the wider
community is intelligent enough to evaluate our augments (and those who argue against us) and make
their own decisions.
Earlier this year, in Citizens United v Federal Election Commission 8, the United States Supreme Court had
an opportunity to consider the constitutional validity of statutory provisions that limited the ability of
corporations to engage in political expression.
In this case, a United States law prohibited corporations and unions from using their general treasury
funds to make independent expenditures, for speech defined as an "electioneering communication"
or for speech expressly advocating the election or defeat of a candidate. 9 The law was set aside by the
US Supreme Court on the grounds that it violated that country's constitutional right to freedom of
expression. We make reference to this case, not because US constitutional law is directly transferrable
to Australia (it clearly isn't) but because some important policy questions were considered by the Court
and their conclusions are relevant to any regulatory system you might wish to recommend for this state.
For example, if the Australian Government attempted to prevent an unregistered lobbyist or industry
group from communicating their objections to a proposed or actual government decision, either
privately or publicly, the right of that party to freely express their views would be overridden.
<http://www.theaustralian.com.au/news/opinion/say-werent-you-Ieft-wing/story-e6frg6zo-12258871 03691 > at 17 July 2010.
<http://www.abc.net.au/news/stories/2007/09/19/2037333.htm?site=news> 17 July 2010.
7 c18.1 (a).
B 558 US 50 (2010).
92 USC §441 b.
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The Supreme Court found that the American corporate expenditure ban had a "chilling effect".l0 Any
speech arguably within the reach of rules created for regulating political speech is chilled. The
regulatory scheme at issue may not have been an outright prohibition on speech in the strict sense.
However, given its complexity and the deference courts show to administrative determinations, a
speaker wishing to avoid criminal liability threats and the heavy costs of defending against
enforcement by the regulator must ask a governmental agency for prior permission to speak. The
restrictions thus function as a restraint, giving the regulator power analogous to the type of government
practices that the constitutional right to freedom of speech was drawn to prohibit.11
The Court also found that speech is an "essential mechanism of democracy".12 It is the means to hold
officials accountable to the people - political speech must prevail against laws that would suppress it
by design or inadvertence. 13 Laws burdening such speech are sUbject to strict scrutiny, which requires
the Government to prove that the restriction "furthers a compelling interest and is narrowly tailored to
achieve that interest."14
The Government may also commit a constitutional wrong when, by law, it identifies certain preferred
speakers. 15 There is no basis for the proposition that, in the political speech context, the Government
may impose restrictions on certain disfavoured speakers. 16
The Court observed that the American constitutional right to freedom of speech was inconsistent with a
law that bans political speech because the speaker is an association with a corporate form. Political
speech is "indispensable to decision-making in a democracy, and this is no less true because the
speech comes from a corporation."17
In the Court's opinion, the rationale for treating corporations differently from individuals (to prevent
corporations obtaining an unfair advantage in the political marketplace by using resources amassed in
the economic marketplace) did not stand up to scrutiny.18 Freedom of speech does not depend on
the speaker's "financial ability to engage in public discussion" .19
Distinguishing wealthy individuals from corporations, based on the latter's special advantages of, e.g.,
limited liability, does not suffice to allow laws prohibiting speech.2o It is irrelevant that corporate funds
may have little or no correlation to the public's support for the corporation's political ideas. 21 All
speakers, including individuals and the media, use money amassed from the economic marketplace to
fund their speech. 22 The law was struck down because it was held that a probation on free expression
by corporations was censorship; vast in its reach, suppressing the speech of both for-profit and nonprofit, both small and large, corporations. 23
We would urge the Government to be mindful of the above policy issues. Any regime that prevented
particular forms of communication with public officials or the wider community would, unquestionably,
be an erosion of the principles of freedom of speech.

Citizens United v Federal Election Commission 558 US 50 (2010). 17.
Ibid 12-20.
12 Ibid 23.
13 Ibid.
14 Ibid.
IS Ibid 24.
16 Ibid.
17 Ibid 33.
lBlbid 35.
19 Ibid 34.
20 Ibid 34-35.
21 Ibid 38.
22 Ibid 37-38.
23 Ibid 39.
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3. Sanctions
The existing Lobbying Code of Conduct includes a provision making it clear that the code
... does not operate to restrict contact with Government representatives where the law requires a Government
representative to take account of the views advanced by a person who may be a lobbyisf.24

In the context of environmental regulation, the principles of administrative law will frequently require a
decision-maker to accord procedural fairness to an applicant, land owner or objector, notwithstanding
the fact that the individuals chosen representative mayor may not be acceptable to any regulatory
regime for lobbyists. Additionally, many environmental and planning laws set out statutory consultation
processes which can create obligations on a decision-maker to consider representations made.
The code currently seeks to regulate the forms of communication that would be essential for a person
to be guaranteed a fair hearing in any matter requiring procedural fairness or proper consultation,
including oral, written and electronic communications. 25
Should there be any changes to current sanction arrangements it will be crucial that the existing
obligations on public officials to:
• accord procedural fairness;
• consult; and
• consider matters,
are not weakened.
In our view, there are some public officials who would welcome the opportunity to avoid having to
consider concerns raised by developers - any scheme of regulation for lobbyists should not set up a
regime that would allow such officials to escape the need to properly deal with matters that come
before them.
That is, the existing principle that ensures lobbying regulation does not derogate from the legal
obligation on decision-makers to accord procedural fairness, consult and consider representations,
must remain.

4. Further information
The Urban Taskforce is available to further discuss the issues outlined in this submission.
Please contact:
Aaron Gadiel
Chief Executive Officer
GPO Box 5396
SYDNEY NSW 2001
www.urbantaskforce.com.au

E-mail: admin@urbantaskforce.com.au

24

c12.3.

25

Section 3.
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From: John Kis

Sent: Monday, 20 September 2010 7:16 AM
To: Lobbyists Register

Subject: lobbying reform

Dear sir/madam,
I am writing to share an idea I had on improving the lobbyists register to increase transparency, integrity and
nonesty of their communications with government representatives.
I believe that people are concerned not only with who is on the register, but also the amount ofcontact they
are having with government representatives. The amount of contact lobbyists are having with the
government can give us an indication of their level of influence. At the moment, the register shows the
biggest, most well-oiled lobbying groups in the same list as lone lobbyists representing small industries. It is
good to know that both these lobbyists exist, but it doesn't give us any idea of their level of influence.
A very easy way to objectively measure lobbyist's level of influence would be record any or all of:
•
•
•
•
•
•

The number of separate meetings each lobbyist has
Who it was they were representing
The number of phone calls
The number of emails
The number of hours of contact (any type)
The government representative being met (individual or group)

The data could be attained by transcribing entries in diaries, or technical solutions like comparing the eLI
(caller line ID) of incoming APH calls to the lobbyist register, or using small application to count emails

from known email addresses. The recording of data could also be encouraged by providing tools to make it
easier - for example, pre-formatted booklets or a website.
Records of this sort are good in that they are very objective measures. They would also be considered by
most people as quite good indicators of influence. Of course, this information is not meant to be proof of
influence but merely a warning bell. It will allow Australians to make further inquiries to satisfy themselves
that things are above board.
Yes, there are ways for either the government or lobbyists to circumvent these measures, but this doesn't
discount the information that is recorded. If one assumes that most reporting is done professionally and
transparently, the bulk of information will start to paint a picture of where the influence is coming from,
who it is directed at, and how much is coming.
I believe this would make the government more transparent, and would encourage a more honest
relationship between Australians and their elected representatives. This would in turn strengthen the
democratic system and help prevent it's abuse.
Regards,

johnKis

LevelS. 14 Childers Street • Canberra
GPO Box 442 • Canberra ACT 2601
Phone 1300 362072. Fax 02 6276 0123
ombudsman@ombudsman.gov.au
www.ombudsman.gov.au

L7 November 2010
Consultation on Reforms Discussion Paper
Register of Lobbyists
C/- Department of the Prime Minister and Cabinet
PO Box 6500
Canberra ACT 2601
Via email tolobbyistsregister@pmc.gov.au

Dear Sir/Madam
I am writing in response to the Discussion Paper on proposed changes to the Australian
Government's Lobbying Code of Conduct. I apologise for the delay in providing comments.
We support the process of ongoing reform of the Code and the associated Register, so that
the focus on transparent and accountable dealings by lobbyists keeps pace with the changes
occurring in the lobbying sector and more broadly in the field of governance. We strongly
support a number of the proposals, recognising that they will contribute to the government's
commitment to transparency and accountability.
In particular, we support the establishment of a consultative group to meet with government
on a quarterly basis to discuss issues relating to the Code. We would however, recommend
that the group be expanded beyond the industry, to include government integrity agencies,
such as this Office and the Australian National Audit Office. We would have concerns about
membership of an industry association being a pre-requisite for inclusion on the Register, as
without an objective set of standards, this would add cost and complexity without making the
Register any more transparent and accountable. In our view, the establishment of a new
industry association is an issue for the industry itself to consider, rather than for government.
We also support heightening the level of disclosure to include details of lobbyists who are
former Ministers, Ministerial Staff, or senior members of the Australian Public Service or
Australian Defence Force.
Given the nature of election timing over recent decades, we believe that it would be
appropriate to extend the ban on former Ministers and Parliamentary Secretaries lobbying in
areas for which they previously had responsibility, from the proposed two years to three
years. This would enhance the likelihood of an election having occurred and give greater
confidence to the community that there were no remaining undisclosed ties between the
lobbyist and the agency for which they were preViously responsible.
We also support further clarity in the sanctions which may apply under the Code,
We would also support work towards a higher degree of uniformity being developed in the
registers, obligations and reporting at the Federal and StatelTerritory level. The move
towards uniformity should be based on the highest levels of public accountability.

Defence Force Ombudsman II Immigration OmbUdsman a Law Enforcement Ombudsman II Postal Industry Ombudsman II Taxation Ombudsman

More broadly, we would strongly recommend that there be a transparent and clearly
articulated complaints process included in the Code. In those cases where either lobbyists
or users of the Code believe that there is a problem, or they have been unreasonable dealt
With, they should have a clear and accountable mechanism to raise their concerns. A
complaint to my Office could obviously be made in those circumstances where it was unable
to be resolved by the Department. Information on complaints and any trends should be
included in an annual report to be made public. In particular, the annual report should
disclose the nature of complaint allegations and their level of seriousness, ranging from
breach of the Code, to potential corruption and whistleblower issues. Obviously, in those
cases where more serious issues arise, this Office would become further involved in the
complaint or disclosure.
The obvious next step in the development of the Register is making more information publicly
available on the nature and regularity of lobbying activities. We would strongly recommend
that consideration be given to collecting information on the type, frequency and subject of
lobbying activities and who has been lobbied, on a monthly return basis, to those who
administer the Code. These details would then be consolidated and published on a quarterly
basis, with an annual consolidation tabled in the Commonwealth Parliament. .
In the context of recent political agreements, we would support the administration of the
Code and the Register becoming the responsibility of the proposed Parliamentary Integrity
Commissioner, and that the obligations which currently apply to government be extended to
apply to all parliamentarians.

Yours sincerely

Allan Asher
Commonwealth Ombudsman

Sent:
To:
SUbject:

Tuesday, 20 July 2010 11 :03 PM
Lobbyists Register
Discussion Paper on Possible Reforms to the Lobbying Code of Conduct and the Register
of Lobbyists

Dear Senator Ludwig,
I read the discussion paper released today and I wanted to let you know that we will be sending you a copy of the
Commissioner of Lobbying of Canada's Annual Report. You may find the Canadian system of interest. Please don't
hesitate to contact our office if you have further questions, upon receipt of the document.

Donna Mandeville
A/Senior Policy Advisor I Agente principale des politiques par interim
Office of the Commissioner of Lobbying of Canada I Commissariat au lobbying du Canada
Room 1014, 255 Albert Street, Ottawa ON KiA OR5 I Piece 1014 S, 255, rue Albert, Ottawa (Ontario)
KiA OR5
Telephone I Telephone: 613-952-4296
Facsimile I Telecopieur : 613-957-3078
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Mr David MacGiII
Department of the Prime Minister & Cabinet
Government Division - Parliamentary & Government
PO Box 6500
Canberra ACT 2600
Australia

28 July 2010

Subject - Reform to the Lobbying Code of Conduct and Register of Lobbyists - Consultation Paper

Dear Mr MacGill,
I refer to the letter from The Hon Joe Ludwig, Cabinet Secretary, ref B10/633 regarding the possible
reforms to the Lobbying Code of Conduct and Register of Lobbyists.
First and foremost, I would like to thank you for giving the profession an opportunity to voice its
opinion with regards to the Code of Conduct (hereafter The Code) as well as the Register of
Lobbyists (hereafter The Register).
Please find below some comments with regards to the possible reforms to The Code and The
Register. As a preliminary remark, I would like to stress the fact that although The Code and The
Register provide very reliable management tools for The Government to manage public expectations
of transparency, integrity and honesty, it needs to be accompanied by behavioural change in order
to fully deliver the purpose for which it is intended.
Please do not hesitate to contact me should you require any further information.
Yours sincerely,

Maitre Virginie Gay
Avocat/Lawyer
Elthos Consulting

ELTHOS CONSULTING

PTY LTD

POSSIBLE REFORMS TO THE
LOBBYING CODE OF CONDUCT AND
REGISTER OF LOBBYISTS

28 JULY 2010
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LOBBYING INDUSTRY AsSOCIATION

A. Establishment of an Industry Association
I think that the creation of an Industry Association would be a very positive step to build the practice
of lobbying as a Profession - which it should be. Lobbying, whoever carries it, is an integral part of
the democratic system.
In order to gain legitimacy, the establishment of the Association should be driven by Government
regulation. The Association would be independent from Government but regulated by It. In some EU
countries, lobbyists have established Associations of their own accord. I have found that, when
trying to engage with them, it is very hard to understand their legitimacy in representing the entire
profession.
Membership should be compulsory for all persons falling within the definition of a lobbyist.
Compulsory membership would give the opportunity of clarifying the definition of a lobbyist and the
activity of lobbying which is practice by a broad range of professionals from PR companies to lawyers
and Not for Profits. For instance, lobbying should be defined by the object of the activity a party has
been engaged to carry out as opposed to whether or not it actually engages with Government at a
point in time. This would allow covering a higher scope of the lobbying activity. For instance, a law
firm could be engaged to review a specific tax or excise. This review will lead to Government
engagement. By the object of its mission rather than the actual engagement with Government, the
law firm is a lobbyist.
By becoming a member of the Association, lobbyists submit themselves to the elements of the Code
of Conduct as well as the training obligations, disclosure and overall ruling obligations.
Allowing membership of the Association to be free would mean that the Association would not be
able to invest on activities supporting the professional and personal development of its members'.
Making membership too expensive would be a barrier to entry for smaller players and further
contribute to the phenomenon of clan. As such, the Association should be partly funded by the
Government. Membership could be organised on a scale basis depending of the turnover of each
lobbyist (organisation or individual).
All members should be subject to an entry exam akin to the Citizenship test in its form and, which
would cover the key points of The Code, The Register and overall behavioural requirements (ethics).
The test could be subject to a small fee.
From a Government's point of view, investing in the Association would provide an international
competitive edge to Australia. The more transparent a country is, the keener players are to invest
assets and resources in its economy. It, for sure, provides an edge compared with Asian economies.
In terms of broadening the registration requirements to professions such as lawyers, there will be an
issue of confidentiality in that lawyers are not allowed, in some jurisdictions, to disclose the name of
their clients to the public. As a lobbyist & a lawyer, the disclosure of the client's name to the public is
an issue I am very uncomfortable with. I think that disclosing the name of the client to the
Association, if ran by as an Independent, body would be enough.
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B. Industry Consultative Group
I fail to see the benefits of the Industry Consultative Group.
II. REQUIREMENT TO DISCLOSE DETAILS OF LOBBYISTS WHO WERE MINISTERS, FORMER MINISTERIAL STAFF OR
SENIOR APS AND ADF PERSONNEl
I think that it is the responsibility of each Government representative to build an opinion of the
background of the persons contacting them. The credential of an individual doesn't result from its
previous engagement with Government but rather from its capabilities.
An efficient way for the system to reassure the public is to allow the entry of new players. Currently,
the lobbying market in Australia is closed. There are numerous barriers to entry including preexisting networks (formal and informal), locations...
Actions to open the market could include:
1.

An obligation for Government to engage with a number unknown smaller players

2.

A register of such engagements

III. PERIOD OF BAN
I think that increasing the length of the ban does not provide a solution to the problem of former
Cabinet Ministers, Ministers and other members of the APS/ADF using contacts to obtain business.
Quite the opposite, the longer the ban, and the more likely it is that activities may go undeclared.
The faster former Cabinet Ministers, Ministers and other members of the APS have to register, the
more transparent the system will become.
Increasing the coverage of the ban would add value as decisions within Government are taken at
many different levels. However, the length of the ban and activities could be adapted to the level of
seniority.
In any case, the length of the ban cannot be a way to prevent the free exercise of trade and the
ability for an individual to earn an income.
With regards to coverage of the obligation for ex Cabinet Ministers, Ministers and APS members to
register on The Register, see below paragraph IV.
IV. EXTENSION OFTHE CODE/REGISTER
I think that extending The Code/The Register to all third party lobbyists/in-house lobbyists would
allow to capture the entirety of the profession and more so of the contacts between Government
and private organisations.
Bringing all third party lobbyists to the Register may generate conflicts between Professional
memberships. For instance, deontology regulations applicable to lawyers may conflict with public
disclosure requirements applicable under The Code and The Register.
In the EU, the extension of the obligation to register came up for discussion and raised much
passion. For instance, it would include lawyers, many of whom have well-established PA consulting
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practices. Whereas most of the Public Affairs agencies signed up to The EU Registry (which is
volunteer), most of the law firms did not, citing client confidentiality. The Commission is adamant it
will bring them into the fold - the question is how.
A possible way forward for the Australian Government would be to capture all the possible conflicts
and elaborate The Code & The Register on the basis of these requirements. As such, disclosing the
name of a client could apply for Government internal purposes only and not be listed on the Public
register.
The disclosure of in-house lobbyist on The Register would bring further transparency to the system.
I also think that disclosure should be extended to former Ministers, Parliamentary Secretaries and
Cabinet Ministers contracted either as consultants or as employees to advise an organisation. I have
seen a number of instances whereby, to avoid registration, formers APS members advise their
clients or employers on Government relations (including personnel to contact) and live it to in-house
lobbyists to establish contacts with Government. Although hard to prove, this is a clear breach of
The Code & The Register.
V. SANCTIONS FOR BREACHES OFTHE CODE

I would suggest broadening the categories of individuals whom can report a breach. Reporting a
breach should be open to the public; in the same way as it is in the EU. For instance, a representative
(employee or consultant or contractor) of organisation A could become aware of a breach in a
transaction involving organisation A and organisation B. The individual or organisation should be
able to submit a complaint or report a breach. It is indeed possible that the Government
representative could, in good faith, not be aware of such a breach.
To avoid situations where breaches are reported for the sake of being reported, The Code could limit
the number of cases in which breaches can be reported. For instance, akin to the situation in the EU,
The Code could identify a limited number of instances where an individual can report breaches of
specific clauses. The EU list includes situations where the lobbyist:

1.
2.

Didn't identify themselves by name and by the entity(ies) they work for or represent,
Misrepresent themselves as to the effect of registration to mislead third parties and/or EU
staff;

3.

Didn't declare the interests, and where applicable the clients or the members, which they
represent;

4.

Didn't ensure that, to the best of their knowledge, the information they provide is unbiased,
complete and up-to-date and not misleading;

5.

Obtain or try to obtain information, or any decision, dishonestly;

6.

Induce EU staff to contravene rules and standards of behaviours applicable to them;

7.

If employing EU staff, didn't respect their obligation to abide by the rules and confidentiality
requirements which apply to them.

Building a strong system of training, sanctions and complaints would add value to the system.
However, the more complex the sanctions mechanism becomes the more important it is to allow
each party to have an escalation and appeal mechanism.
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Responsible Resources Pty Ltd

32 Thomas Street
Nedlands, WA 6009
Australia

ABN 92 129 105 684

30 August 2010
Senator the Hon Joe Ludwig
Parliament House
Canberra

Dear Senator
I am writing in response to your letter inviting comment on proposed reforms to the
Commonwealth Lobbying Code of Conduct (Code).
I am a consultant specialising in Corporate Affairs advice to "junior" resource companies. I
do this work based on extensive experience and networks developed as Corporate Affairs
Director for a major international resources company in the past. Mine is a sole trader
business, as distinct from a national lobbyist corporation. I have no issue with the
requirement to be a registered lobbyist and abide by the Code as it stands for the very
occasional meetings that I arrange for my clients with Ministers or Parliamentary
Secretaries.
I am concerned, however, about any proposal that will make the hurdle much higher for
me to be able to operate effectively for my clients. The proposal to create an Industry
Association is commendable as long as it recognises the small end of the business like
mine, in terms of both cost and membership requirements. We all aspire to continuous
improvement of our professional standards, but ongoing professional education
requirements would need to be practical and affordable for all. I, for one, am already an
active member of two other Professional Associations that encourage continuing
education. Such Associations can only deliver increased professional standards for the
industry if members can make and afford the time to remain active.
With those constraints in mind, I would support the establishment of an industry
association in preference to an "industry consultative group" which is far less likely to be
representative or accountable to members of the profession.
I am in full support of recommendations 2, 3 & 4, and no comment on the other issues
raised.

Kind Regards
/7

David Tucker
Principal

/'

Medtronic Australasia Comments: Proposed Reforms for the Lobbyist Industry.

Medtronic supports the 2008 introduction of a Federal Register of Lobbyists and an
accompanying Code of Conduct. We require 3rd party lobbyists employed by our company
to meet all requirements of this legislation.
We agree that there would be value in aligning the requirements for registration and
behaviour of lobbyists at both the State and Federal levels, if this can be achieved.
The comments we make below are drawn from our experience in bringing medical
technologies and therapies to the Australian healthcare delivery environment. They may
equally apply to other industry sectors.
As the Discussion Paper notes, the current legislation does not address in-house lobbyists
as “it is clear whose interests are being represented (by in-house government relations
staff)”. The Paper then goes on to make “several proposals aimed at strengthening and
maintaining the integrity of the Register and the Code”. But – and this could be a critical
issue - the Paper fails to propose any definition of an in-house lobbyist and thus leaves open
the question of who might be included. Is an in-house lobbyist confined to titled Government
Relations staff or is the intent to include all those other staff, such as marketing, clinical or
management, who from time to time may represent product or therapy matters to a
Government representative? A definition may be critical if adverse unintended
consequences are to be avoided.
By way of just two examples, would a company clinical specialist in Type 1 Diabetes
management, accompanying a delegation from a patient group (say Diabetes Australia) or a
research group (say the Juvenile Diabetes Research Foundation) in the process of providing
a briefing to a Minister on a government funded Type 1 Diabetes initiative, be seen as an inhouse lobbyist? Or would a manager speaking to a local Federal representative on the likely
impact of any government initiative (say, an increase to employee superannuation) be seen
to be conducting in-house lobbying?
Right now, on a daily basis, company personnel have unsolicited contact with Government
representatives. This is essential for instance in the development, assessment, regulation
and reimbursement processes for medical products. Without unhindered access to agencies
such as the Therapeutic Goods Administration, AQIS and the Medical Services Advisory
Committee, businesses and the work of the agencies themselves would be severely
impacted. Indeed, the agencies encourage such contact, for example from product market
entry to issues such as horizon scanning. The flow-on effect of regulating such contact
would be deterioration in access to medical technology and healthcare delivery.
Company personnel are already likely to be governed by industry and company codes of
practice. These people would baulk at being categorized as lobbyists; they see themselves
as simply delivering (to the Public), or explaining, a therapy or a medical device. Certainly
for such individuals, the prospect of being included within the reach of yet another code of
practice or an on-going education program – as the Paper proposes for all lobbyists - would
be concerning.
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We think it unlikely that most small to medium size businesses will have an in-house
dedicated Government Affairs lobbyist. We believe it will be important to clearly define those
in-house individuals government would seek to oversight in the same manner as
“professional” 3rd party lobbyists. Failure to do so will add significantly to the compliance
burden companies carry and may prejudice health care delivery. As well, there is potential
to create confusion with the role and responsibilities of company staff who are regularly
involved with Government representatives arising from their work in support of, or on behalf
of, therapies, patients or products.
Thank you for the opportunity to offer these comments. We have looked into the
“management” of in-house lobbyists in the Canadian and USA jurisdictions. This has
assisted us to formulate some views on how definitional criteria could be achieved. If you
agree there is such a need, then we would be happy to provide these thoughts and any
additional information that might be of assistance in your deliberations.
Yours sincerely

Jamie Stanistreet
Managing Director
Medtronic Australasia

