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Introduction

Welcome to the second edition of Protecting your Position in relation to the laws of
Queensland.

At present, there is a plethora of legislation at Commonwealth, State and Territory level that
imposes personal liability on directors and officers for failing to ensure that the corporate
vehicles they manage comply with the law. As shown below, there are in excess of 100
Queensland statutes — approximately twenty per cent of the total number of statutes in the
State — which impose personal liability on company directors and officers.

This kind of legislation raises a number of policy issues. The first is the desirability of a system
which imposes personal liability on directors and officers (which allows for the imposition

of various sanctions on those found guilty, ranging from imposition of fines to lengthy jail
terms) in an ad hoc and inconsistent way across all Australian jurisdictions. The extent of

the inconsistency is considerable. Minter Ellison research shows that within each State and
Territory there are literally dozens of provisions imposing personal liability and on top of that,
each State and Territory has its own unique way of drafting its laws. The consequence is that
across Australia there are many hundreds of laws imposing personal liability on directors and
officers, many of which are drafted in different terms, and with different defences available.

There is no doubt that this unnecessarily inconsistent legislative regime creates significant
burdens for directors of companies carrying on businesses across a number of States or
where their businesses are subject to significant regulation. Indeed, the Corporations and
Markets Advisory Committee (CAMAC) in their Report entitled Personal Liability for Corporate
Fault, released in September 2006, recommended substantial reform in the area, including
that attempts be made to introduce a nationally uniform model provision which imposes
personal liability on directors and officers.

The second issue of concern is that the classes of persons who can be liable for corporate
statutory breaches can differ between statutes, and between laws in different states. In
Queensland, liability most commonly attaches to those who fall within the definition of
‘Executive Officer’. Caught within this group can be a very wide range of personnel within a
company extending well beyond senior management.

The third significant area of concern for directors and officers is that many of the provisions
impose strict liability on company directors and officers, thereby reversing the usual onus
of proof in criminal proceedings by rendering directors and officers automatically liable if
the corporation commits an offence, with the defendant having to prove that one of the
statutory defences is available in order to escape from liability.

In November 2008 the Council of Australian Governments (COAG) initiated a review of
Commonwealth, State and Territory laws imposing personal criminal liability for corporate fault,
with a view to increased harmonisation of the laws. As part of the COAG National Partnership
Agreement to Deliver a Seamless Economy, the review delivered an agreement between State,
Territory and Commonwealth governments on principles for reform on 7 December 2009. The
COAG agreed principles, upon which legislation will be based, are as follows:




1. Where a corporation contravenes a statutory requirement, the corporation should be
held liable in the first instance.

2. Directors should not be liable for corporate fault as a matter of course or by blanket
imposition of liability across an entire Act.

3. A'designated officer’ approach to liability is not suitable for general application.

4. The imposition of personal criminal liability on a director for the misconduct of a
corporation should be confined to situations where:

(@) there are compelling public policy reasons for doing so (for example, in terms of
the potential for significant public harm that might be caused by the particular
corporate offending);

(b) liability of the corporation is not likely on its own to sufficiently promote
compliance; and

(c) itisreasonable in all the circumstances for the director to be liable having regard to
factors including:

i. the obligation on the corporation, and in turn the director, is clear;

ii. the director has the capacity to influence the conduct of the corporation in
relation to the offending; and

iii. there are steps that a reasonable director might take to ensure a corporation’s
compliance with the legislative obligation.

5. Where principle 4 is satisfied and directors’ liability is appropriate, directors could be
liable where they:

(a) have encouraged or assisted in the commission of the offence; or

(b) have been negligent or reckless in relation to the corporation’s offending.
Commencement of nationally consistent legislation in relation to personal liability of
directors and company officers is slated for the end of 2010 or 2011. However, until a
nationally consistent legislative approach is adopted, the consequence of the current

legislative approach is that, for the time being, in order to minimise liability, directors would
be wise to:

» make an assessment of which Acts apply to the activities of their companies;

» understand what obligations the legislation imposes both upon the company and upon
themselves;

e ensure adequate systems are in place so that the company does not contravene its
obligations;

» take whatever steps they can to ensure that even if the company still breaches the law
they can avail themselves of relevant defences (for example, setting up a robust due
diligence process);

MINTER ELLISON JULY 2010 5



PROTECTING YOUR POSITION QUEENSLAND LAWS IMPOSING PERSONAL LIABILITY ON DIRECTORS AND OFFICERS

« identify which executives are likely to be exposed to personal liability under which Acts,
ensure they are made aware of any potential risks and involve them in discussions about
how to limit personal liability; and

« take appropriate steps to ensure that directors’ and officers’ insurance policies provide
maximum protection for all those exposed to personal liability.

This publication is designed to assist directors in identifying those laws which may apply to
their companies and which may expose them to personal liability, and to provide details of
defences which might be available to them.

With the exception of environmental and occupational health and safety matters, regulators
have not consistently prosecuted directors for corporate breaches. However, many laws
allow them to do so and it is only likely to be a matter of time before we see an expansion in
prosecutions of directors and other company officers.




Overview of legislation

1. Definitions
The following definitions are provided as an aid to understanding this publication.

Yes, if a corporate breach is established means liability is imposed on a person who is not
the chief actor in respect of the offence but is nonetheless concerned with the perpetration
of the offence by virtue of their position.

agent of a corporation means a person acting on behalf of a corporation.
body corporate means:

(@) acorporation as defined in the Corporations Act 2001 (Cth); or

(b) an incorporated association as defined in the Associations Incorporation Act 1981 (Qld); or
(c) any other body incorporated under any other Act or law.

chairperson of directors means chairperson of the board of directors.

company means a company incorporated under the Corporations Act 2001 (Cth).
corporation means:

(a) acompany;or
(b) any body corporate (whether incorporated in this jurisdiction or elsewhere); or

—

c) an unincorporated body that under the law of its place of origin, may sue or be sued, or
may hold property in the name of its secretary or of an office holder of the body duly
appointed for that purpose; and

(d) not an exempt public authority; or
(e) acorporation sole.

director, in relation to a corporation, means a person who:

(a) is appointed to the position of a director; or
(b) is appointed to the position of an alternate director and is acting in that capacity,

regardless of the name that is given to their position.
employees of a corporation means a person who is employed by a corporation.
executive officer of a corporation means:

(@) each of the chairperson, managing director or other principal executive officer of the
body corporate and every member of any executive, governing or management body of
the body corporate (by whatever name called); and

(b) every person concerned with, or takes part in, the corporation’s management, whether or
not the person is a director or the person’s position is given the name of executive officer.
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manager of a corporation means a person who is charged with the management
or direction of a corporation.

managing director means a director of a company who is also its chief full-time executive
employee.

member of a governing body means each of the persons composing a governing body.
officer of a corporation means:

(a) adirector or secretary of the corporation; or
(b) aperson;

i. who makes, or participates in making, decisions that affect the whole, or a substantial
part, of the business of the corporation; or

ii. who has the capacity to affect significantly the corporation’s financial standing; or

iii. in accordance with whose instructions or wishes the directors of the corporation are
accustomed to act (excluding advice given by the person in the proper performance
of functions attaching to the person’s professional capacity or their business
relationship with the directors or the corporation); or

) areceiver, or receiver and manager, of the property of the corporation; or
d) an administrator of the corporation; or

(
(
(e) an administrator of a deed of company arrangement executed by the corporation; or
(f) aliquidator of the corporation; or

(

g) atrustee or other person administering a compromise or arrangement made between
the corporation and someone else.

official of a company means a person who holds an office or is charged with some form of
official duty in a company.

onus of proof means the legal obligation on a party who asserts a matter to adduce
sufficient supporting evidence to satisfy the required standard of proof.

primary liability means liability is imposed directly on the person who is the chief actor in
respect of the offence.

representative, of a person means:

(a) if the person is a corporation — an executive officer, employee or agent of the corporation;
or
(b) if the person is an individual — an employee or agent of the individual.

secretary, in relation to a corporation, includes any person performing the duties
of secretary of the corporation.




2. How to Read This Publication

This document is divided into the following columns.

2.1 Provisions

This column lists the Queensland Acts imposing personal liability on individuals in
corporations in alphabetical order with references to the relevant sections within each
Act and a brief overview of the content of each section.

2.2 Whoiis liable?

This column details the person or party within the corporation who is liable under the
relevant provision.

2.3 Is the liability automatic?

This column details whether the liability imposed is automatic, such that the person or party
within the corporation is deemed to be liable when the corporation contravenes the relevant
Act, part of the Act or section of the Act, or the liability is not automatic and arises only in
prescribed circumstances.

2.4 Defence of ‘Due Diligence’

This column notes whether there is a defence of due diligence under the relevant provision.
Whilst the wording of this defence may vary from Act to Act, the defence essentially applies
where the relevant party was/is in a position to influence the conduct of the corporation

in relation to the offence and has exercised reasonable diligence to ensure the corporation
complied with the provision.

2.5 Defence of ‘Unable to Influence’

This column notes whether it is a defence for the relevant party to prove that they were not
in a position to influence the conduct of the corporation in relation to the offence. Note that
the wording of this defence varies from Act to Act.

2.6 Additional Defences
This column details any additional defences for the relevant provision.

2.7 Onus of Proof for Defence

The onus of proof refers to the legal obligation on a party who asserts a matter to adduce
sufficient supporting evidence to satisfy the required standard of proof. In all of the
provisions detailed in this publication, the onus of proof is on the defendant to establish
a defence.

2.8 Type of Offence

The offences are categorised in accordance with the ‘Summary of Types of Provisions’
set out below.
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3. Summary of Types of Provisions

There are essentially three types of statutory provisions which impose personal liability
on individuals in corporations in Queensland.

3.1 Type 1Provision

Type 1 provisions require executive officers of corporations to ensure that the corporation

in question complies with the relevant Act. Where a corporation commits an offence against
the relevant Act, the executive officers are deemed to have committed the offence of failing
to ensure the corporation complies with the relevant Act. However, it is a defence for the
executive officer to prove that:

(@) where the officer was in a position to influence the conduct of the corporation in relation
to the offence, the officer took all reasonable steps to ensure the corporation complied
with the Act; or

(b) the officer was not in a position to influence the conduct of the corporation in relation
to the offence.

In the summary below, defence (a) has been described as a defence of ‘due diligence’ and
defence (b) has been described as a defence of ‘unable to influence’.

An example of this type of provision is section 44 of the Agricultural Chemicals Distribution
Control Act 1966, which provides that:

44 Executive officers must ensure corporation complies with Act

(1) The executive officers of a corporation must ensure that the corporation complies with
this Act.

(2) If a corporation commits an offence against a provision of this Act, each of the executive
officers of the corporation also commits an offence, namely, the offence of failing to
ensure the corporation complies with this Act.

Maximum penalty—the penalty for the contravention of the provision by an individual.

(3) Evidence that the corporation committed an offence against this Act is evidence that

each of the executive officers committed the offence of failing to ensure that the
corporation complies with this Act.

(4) However, it is a defence for an executive officer to prove—

(a) if the officer was in a position to influence the conduct of the corporation in relation
to the offence—the officer took all reasonable steps to ensure the corporation
complied with the provision; or

(b) the officer was not in a position to influence the conduct of the corporation
in relation to the offence.




3.2 Type 2 Provision

Type 2 provisions are very similar to Type 1 provisions, but apply to specific named roles and
phrase the relevant defences differently. These provisions deem the named persons to have
committed an offence where the corporation in question commits an offence under the
relevant Act. However, it is a defence for the named persons to prove that:

(@) the person exercised all such diligence to prevent the commission of the offence
as the person ought to have exercised having regard to all the circumstance; or

(b) the offence was committed without the person’s consent or connivance.

In the summary below, defence (a) has been described as a defence of ‘due diligence’
and defence (b) has been desorbed as a defence of ‘unable to influence’.

An example of this type of provision is section 42 of the Exotic Diseases in Animals Act 1981,
which provides that:

42 Liability for offences by corporations

(1) Where a corporation offends against this Act each and every one of the following
persons shall be deemed to have committed the offence, and shall be liable to be
proceeded against and punished accordingly, namely:

(@) the managing director, manager, or other governing officer, by whatever name
called, and every member of the governing body, by whatever name called, thereof;
and

(b) every person who in Queensland manages or acts or takes part in the management,
administration or government of the business in Queensland of the corporation.

(1A) This section applies so as not to limit or affect howsoever the liability of a corporation
to be proceeded against and punished for an offence against this Act committed by it.

(2) No person who is proceeded against pursuant to this section shall be convicted if
the person satisfies the court that the offence was committed without the person’s
consent or connivance and that the person exercised all such diligence to prevent the
commission of the offence as the person ought to have exercised having regard to all
the circumstances.

3.3 Type 3 Provision

Type 3 provisions generally provide that directors or other persons concerned in the
management of the corporation will be deemed liable where the corporation contravenes,
whether by act or omission, any provision of the Act or regulation in question, and the
directors or other persons knowingly authorised or permitted the contravention.

Under these provisions liability is not automatic, and the onus is on the prosecution
to prove the required elements.

An example of this type of provision is section 454 of the Cooperatives Act 1997
which provides that:
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454 Offences by officers of cooperatives

(1) If a cooperative contravenes a provision of this Act--

(a) aperson who is a director of the cooperative or concerned in its management is
taken to have contravened the same provision if the person knowingly authorised or
permitted the contravention; and

(b) another officer of the cooperative who by a wilful act or omission is the cause of the
contravention is taken to have contravened the same provision.

(2) A person may be proceeded against and convicted under a provision under subsection
(1) whether or not the cooperative has been proceeded against or convicted under the
provision.

(3) This section does not affect any liability imposed on a cooperative for an offence
committed by the cooperative against this Act.

It must be noted that whilst the wording of Type 3 provisions may vary as to the persons to
whom the provision applies, and the fault elements required, the effect remains the same.
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