Senate Community Affairs Committee
ANSWERSTO ESTIMATES QUESTIONS ON NOTICE
FAMILIES, HOUSING, COMMUNITY SERVICESAND

INDIGENOUS AFFAIRS PORTFOLIO
Exposure Draft and Paid Parental L eave Bill Inquiry, 19 May 2010

Question No: 1
Hansard Page: Written
Senator asked:

The exposure draft of the bill does not includesabyes of the bill. What are the objectives
of the Paid Parental Leave Scheme Bill 20107

Answer:

The Paid Parental Leave scheme aims to achieve mhaé objectives:
1. Enhance child and maternal health and development;
2. Facilitate women’s workforce participation by ofttseg the disincentives to paid
work generated by social welfare and taxation gearents;
3. Promote gender equity and work/family balance.
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Question No: 2
Hansard Page: Written
Senator asked:

Is the paid parental leave/paid parental pay utigebill intended to be a social welfare
payment or a workplace entitlement?

Answer:

The Paid Parental Leave scheme has features otboidl welfare and workplace
entitlements.

Like social welfare entitlements, Paid ParentalMeeia income tested to maintain fairness in
the overall support provided by Government to fasil Claimants must also be Australian
residents. Eligibility for Parental Leave pay wik assessed by the Family Assistance Office.

Like workplace entitlements, a person must workrnter to be eligible for Paid Parental
Leave. The pay is set at the National Minimum Walgevill be paid by employers to their
long-term employees in a manner consistent witlalukie employer pay practices.
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Question No: 3
Hansard Page: Written
Senator asked:

In addition to the information booklets previouglpvided to the committee, what
communication/education will government undertakeform employees and employers of
their rights and obligations under the bill?

Answer:

The Paid Parental Leave scheme communication cgmpacurrently being developed in
line with the Australian Government campaign guites. Informed by formal
developmental market research, the aim of the camoation campaign is to increase
knowledge and understanding of the PPL scheme astdlement, and inform target
audiences about their rights and responsibilities.

The post-legislation communication campaign widlude stakeholder and intermediary
engagement and editorial placement, advertisirigrnmation products (one for employers
and one for employees), editorial in publicationsdoiced by other Australian Government
departments and agencies. These activities walpported with information available on
the Family Assistance Office and Centrelink welssitall centre support for parents and
employers and Centrelink information products.

Parents will be advised of their rights and obigad when the Family Assistance Office
determines their claim for parental leave pay,udtig the requirement to notify if they
cease to be eligible for the payment. If the cl@mejected, the claimant will be advised of
their right to appeal.

The Family Assistance Office will notify an employe writing if they are required to
provide parental leave pay to an employee. Thigcadvill include information about the
employer’s rights and obligations under the schana#ding their right of appeal if they
believe the Family Assistance Office has made aarnect employer determination.

Once the employer determination comes into fotoe eimployer will be required to meet
their obligations and notify the Family Assistar@#ice of changes which affect their
funding arrangements or the payment of instalmentiseir employee. Information on these
obligations will be provided to employers by Cehtie
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Question No: 4
Hansard Page: Written
Senator asked:

Does government intend to consult with employemgleyees and other relevant
organisations when drafting rules / regulationsvaht to the bill? If so, with whom does
government intend to consult?

Answer:

The Government consulted with key stakeholders tt@udetails of the scheme in the
second half of 2009. Feedback from the consuttatioformed the development of scheme
details including the Paid Parental Leave Bill 204:8d will feed into the development of the
Paid Parental Leave Rules.

In addition, the Government is establishing an enmntation Group to help finalise the
details of the Paid Parental Leave scheme. Thosigwill build on the successful
consultations conducted during 2009. Input fromm@roup will contribute to the
development of final details of the scheme, whigtld include the Paid Parental Leave
Rules.

The following organisations have been invited o jihe Implementation Group:
o Australian Chamber of Commerce and Industry
Business Council of Australia
Australian Industry Group
Australian Mines and Metals Association
Council of Small Business Organisations of Aus#rali
National Foundation for Australian Women
Australian Council of Trade Unions
Unions NSW
Shop, Distributive and Allied Employees Association
UnitingCare
Federal Sex Discrimination Commissioner
Woolworths
National Australia Bank.
The Group will also include representatives from Brepartment of Families, Housing,
Community Services and Indigenous Affairs, the Depant of Education, Employment and
Workplace Relations, and Centrelink.
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Question No: 5
Hansard Page: Written
Senator asked:

The bill does not legislate for a review of theestie. Why is this the case? Can the review
be included in the legislation?
Answer:

The Government has given a public commitment teeta#te a comprehensive review of the
scheme, starting two years after the scheme conesenc

Legislation is not necessary to authorise a rewiéthie scheme.
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Question No: 6
Hansard Page: Written
Senator asked:

When will the review take place? What will be tlveige of the review? Will it examine
issues in addition to superannuation and paid stipggartner leave, such as extending the
scheme to 26 weeks and providing paid parentakleawll wage replacement?

Answer:

A comprehensive review of the scheme will be uradem, starting two years after the
scheme commences. The review will consider theg@mgfindings of the PPL evaluation,
in addition to the introduction of a paternity leasomponent and compulsory employer-
funded superannuation contributions.

The PPL evaluation is to determine how effectivegbheme is in achieving its objectives.
Its scope includes investigation of:
o the impact of the scheme on employers;
o the impact of the scheme on working mothers;
o0 how effectively the scheme is administered;
o whether there is any change in the availabilitgemiployer-funded paid parental
leave; and
o whether the scheme is likely to have a long-teripacot on material and infant health,
women’s workforce participation and gender equitg avork / life balance.

Both the evaluation and the review are to be cotaglby the end of 2014.
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Question No: 7
Hansard Page: Written
Senator asked:

Please explain the review process, including angdearrangements and consultation.

Answer:

The review will start two years after the commeneetof the scheme and will take into
account emerging evaluation findings, the viewstakeholders on the future development of
the scheme and economic circumstances at that time.

The Government has not further considered the weai® consultation processes at this
stage.

The Evaluation Strategy has been developed an@gses to select a service provider to
undertake the evaluation are underway. On 19 ep2010, a Request for Quotation was
sent to two research consultancies and five uniess These were selected from
FaHCSIA’s Social Policy Research and EvaluationgRamhis tender process is nearing
completion.
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Question No: 8
Hansard Page: Written
Senator asked:

Numerous witnesses have expressed concern aboemibieyer as paymaster role, and
particularly the impact this will have on smallrteedium enterprises in terms of money and
time. What is the reason the parental leave paymimot continue to be paid by the
Family Assistance Office beyond the first six mantii the scheme?

Answer:

Employers will only be required to provide Parertehve pay to their long term employees
who have a baby or adopt a child on or after 1 200/1. The Family Assistance office will
provide Parental Leave pay to any eligible persatnpaid by their employer.

The decision to phase in the role of employers thvefirst six months of the scheme gives
employers additional time to prepare themselveshieischeme and ensures that they are not
required to update their payroll software halfwiasotigh the financial year.

Employers will receive long-term benefits from $eheme as more women of child bearing
age stay connected with the workforce and theeearar It will help employers retain their
skilled staff.
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Question No: 9
Hansard Page: Written
Senator asked:

The committee has received evidence that currgmbpaystems will need to be changed to
allow efficient processing of parental leave paytaeHas the department taken any action to
facilitate changes to payroll systems so that eeleupgrades are available in time for
employers having to make such payments?

Answer:

Payroll software developers were identified asyadtakeholder for the Paid Parental Leave
consultations. The Department has been engagiigpayroll software developers, through
the Australian Taxation Office Software Develop€mnsultative Group, since July 2009.
This engagement will continue until the employderia the scheme is fully phased in.

Feedback received from payroll software developasother stakeholders has contributed
to the development of the draft Employer BusinesguRement Statement, released in May
2010. Payroll software developers have been askedmment on the draft to ensure the
final document is clear and comprehensive. Thearigss Requirement Statement will be
finalised following the passage of the Paid Patdrgave legislation.

Following the passage of the Paid Parental Leayisl&ion (expected by the end of June
2010), payroll software developers will have astesix months to update payroll software
systems before the scheme starts on 1 January 2011.

The delay in the employer role until July 2011 wiléan that employers are not required to
purchase upgraded payroll software part way threufihancial year.
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Question No: 10
Hansard Page: Written
Senator asked:

Has government calculated the cost of payroll tegrployers as a result of the bill? Can
these costings be provided to the Committee?
Answer:

The Government is currently working with the steded territories to ensure Parental Leave
pay is exempt from payroll tax.

Costings have not been undertaken by the Governbesailse it is not expected that
employers will be required to pay additional palytak.
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Question No: 11
Hansard Page: Written
Senator asked:

Has the government or department had discussiahsState governments on the issue of
payroll tax on the parental leave payment containetis bill? If so, please outline the
nature of these discussions.

Answer:

The Department of Education, Employment and Wokg@Relations has provided the
following response.

The Government is currently working with the staded territories to ensure Parental Leave
pay is exempt for the purposes of payroll tax.

The Department commenced discussions with Staté3 amitories in July 2009. In
October 2009, the Deputy Prime Minister wrote tat&and Territory Treasurers seeking a
commitment that Parental Leave pay would not dtfpagroll tax.

On 12 May 2010, the Deputy Prime Minister wroteta@te and territory Treasurers, asking
them to consider the Paid Parental Leave Bill amglications that the scheme may have for
payroll tax legislation, in particular, whether Batal Leave pay would be exempt under
existing legislation, or alternatively, whethert8tand Territories could amend legislation
prior to 1 January 2011, if necessary. The StatdsTarritories have been asked to respond
by 3 June 2010.
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Question No: 12
Hansard Page: Written
Senator asked:

Does the bill only provide an entitlement to reegparental leave pay but not an entitlement
to leave?
Answer:

The Department of Education, Employment and WorgRelations has provided the
following response.

Yes.

The Paid Parental Leave Bill provides eligible pésevith up to 18 weeks of parental leave
pay but it does not provide an entitlement to leave

Parents eligible for parental leave pay are abbkct®ss existing leave entitlements.
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Question No: 13
Hansard Page: Written
Senator asked:

Does the bill guarantee a parent the right to retartheir job following a period of paid
parental leave?

Answer:

The Department of Education, Employment and WorgRelations has provided the
following response.

The Paid Parental Leave Bill provides eligible pésevith up to 18 weeks of parental leave
pay but it does not provide a return to work gutgan

Parents wishing to return to their job followingeténd of their paid parental leave period are
able to access existing return to work guarantees.
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Question No: 14
Hansard Page: Written
Senator asked:

The committee has heard evidence that the billidigicates against mothers in unpaid work,
and particularly mothers who have chosen to stayate. Why does the bill specifically
provide parental leave pay to parents in the paikferce?

Answer:

The introduction of Paid Parental Leave does ndice current assistance to mothers who
are not in paid work and does not disadvantageaithpme mothers. Currently non-working
mothers tend to obtain more assistance than workotfpers, even where both look after
their newborn child full-time for the first six mtrs after birth.

The new scheme is about achieving better outcoarendthers in the paid workforce. It
does not skew assistance to working mothers axpense of non-working mothers.

Women'’s workforce participation has increased dtarably over the last 30 years, with
women now making up 45 per cent of the workforelewever, Australian women’s
workforce participation during the peak child-bearyears is lower than for women in other
leading industrialised countries.

Current access to employer-funded Paid Parentald_eaAustralia is highly uneven and is
likely to remain so. In 2007, around 54 per cdrfemale employees and 50 per cent of male
employees had access to some form of Paid Patezdaé (PC Final Report, page XVI).
However, only around one third of working women vewbually had children received Paid
Parental Leave from their employer. Comprehenasogess to Paid Parental Leave for all
working women is unlikely to occur without actiop the Australian Government.

The Government agrees with the assessment malde Froductivity Commission Inquiry
Report,Paid Parental Leave: Support for Parents with Newborn Children; February 2009,

that there is compelling evidence of child and mratkEhealth and welfare benefits from a
period of absence from work for the primary caregiof around six months and a reasonable
prospect that longer periods (nine to twelve monding beneficial.

Paid Parental Leave will help mothers who are ewlorkforce stay at home with their
newborn infants longer before returning to work.
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Question No: 15

Hansard Page: Written
Senator asked:

The committee has received evidence that thesbdlscriminatory on the basis that the
money provided to mothers under the paid pareegadd bill is more than that provided to
mothers who stay at home caring for children. Rleaglain the link between the parental
leave payment and payments provided to stay at moatkers, including the baby bonus.
Will all payments be indexed over time at the saate?

Answer:

The introduction of Paid Parental Leave does riice current assistance to mothers who
are not in paid work and does not disadvantageaithpme mothers.

Currently non-working mothers tend to obtain masistance than working mothers, even
where both look after their newborn child full-timehome for the six months after the birth.

The Paid Parental Leave scheme is about achieetigrioutcomes for mothers in the paid
workforce. It does not skew assistance to workimaghers at the expense of non-working
mothers.

In 2009-10, an eligible mother who has not workedrgo the birth of a baby will receive
the $5,185 tax free Baby Bonus and up to $3,828xriree FTB-B in a full financial year.
This is a total of $9,014 in Government support thdree of tax.

A mother receiving the taxable PPL will obtain #eguivalent of the Baby Bonus and an
average net additional gain of $2,000. If the reothas income over $23,817 she will not
receive any FTB-B.

Government expenditure on FTB-B was $4.5 billiolats in 2008-09 (2008-09 FaHCSIA
Annual Report) of which around $2.6 billion wasg# two parent families who had one
parent primarily out of the workforce. Net expdndd on PPL will be around $250 million
per year.
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Question No: 16
Hansard Page: Written
Senator asked:

Concern has been raised about whether seasorsbnséacontract and casual employees, as
well as employees currently on maternity leaveroa@raduated return to work, will qualify
for the scheme given the continuous service anehigeible break requirements. How might
the bill address these concerns and enable thpss tf workers, with a demonstrated
connection to the workforce, to be eligible forgpparental leave?

Answer:

Under the Paid Parental Leave scheme, a persodemwibnstrate connection to the
workforce by satisfying the work test.

The Productivity Commission considered that aaltprerequisite for eligibility to paid
parental leave is a genuine attachment to the taiawket. In its draft report, it noted that
very low hour and tenure requirements would crpatgerse incentives for people to enter
the labour force merely to qualify for the benetfit.its’ Final report, it made changes to its
recommended work test to make re-qualificationstatutory leave easier for existing
mothers and to allow scope for interrupted work angaid prenatal leave.

Under the Bill, a person meets the work test if/thave been engaged in paid work for a
total period spanning at least 10 of the 13 mopti® to the expected birth or actual birth
(whichever is the earlier) or adoption of the claltd worked at least 330 hours in that 10
month period. A person who works just over one platyweek over the 10 month period will
meet the work test.

The work test has been designed to make it eamisefsonal, contract and casual employees
to qualify for the scheme, as they can have a boéak to eight weeks between consecutive
working days and be regarded as having worked woodisly.

A person only has to work for one hour on a dayitfts count as a working day.

A period of paid leave, such as annual, recreammhemployer funded maternity leave,
counts as work for the work test.
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Question No: 17
Hansard Page: Written
Senator asked:

Why under the bill is an employee on paid parelet@le unable to accrue other work
entitlements such as sick and recreational leave?

Answer:

The Productivity Commission recommended that Palém@ave pay not result in the accrual
of additional paid leave entitlements. The ProgitgtCommission noted that the accrual of
additional paid leave entitlements would resulimnadditional financial impost on
employers.

The Government’s Paid Parental Leave scheme igris$ito complement existing
workplace entitlements. It provides eligible warkevith a payment. It does not provide an
entitlement to leave, and does not result in tleeuat of additional leave entitlements for
employees.

The underlying leave that is used while employeesrareceipt of Parental Leave pay will
dictate whether or not additional leave is accriexa.instance, if Parental Leave pay is
received while the recipient is on long servicevéeaccrual rules pertaining to long service
leave will operate.
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Question No: 18
Hansard Page: Written
Senator asked:

Why under the bill is there no provision for an éoype on paid parental leave to be paid
superannuation?

Answer:

In its final report, the Productivity Commissioroposed that requiring employers to pay
superannuation contributions as part of the schasraelayed, with the issue to be part of a
review of the scheme after its introduction. Thedrctivity Commission recommended this
delay to reduce costs for business during the selse@stablishment and to take account of
current economic uncertainties.

The Government has committed to a review of themehcommencing two years after the
scheme starts. The introduction of compulsory eygt-funded superannuation
contributions will be considered in the review.
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Question No: 19
Hansard Page: Written
Senator asked:

Would an employer be responsible for paying workesmpensation on paid parental leave
payments as contained in the current bill?

Answer:

The Department of Education, Employment and WorgRelations has provided the
following response.

Clause 98 of the Paid Parental Leave Bill provithes the payment of an instalment of
parental leave pay is not to be taken into acctarrthe purposes of the provisions of any
Commonwealth, State or Territory law dealing witbrisers' compensation or accident
compensation.

This clause ensures that parental leave paymentklwot affect premiums or other
contributions required in relation to compensaaor@angements.
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Question No: 20
Hansard Page: Written
Senator asked:

The Productivity Commission report recommendedraodef paid supporting partner leave.
Why is this not included in the bill?

Answer:

The Government decided to defer the introductiotheftwo-week paid paternity leave
component to reduce the cost to the Governmenearpdoyers of the scheme.

The bill does allow a father or same sex partneeteive Paid Parental Leave (PPL). If a
primary claimant (usually the mother) returns takvoefore they have received all of their
PPL entitlements, they may be able to transfeuthesed part of their PPL to their partner
(usually the father). The partner must meet thie &Mgibility requirements. A primary
claimant is able to transfer all or part of thearéntal Leave pay to an eligible partner.

The Government will undertake a comprehensive vewkthe scheme, starting two years
after the scheme commences. The introductioneopthd paternity leave component will be
considered as a part of the review.
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Question No: 21 and 22
Hansard Page: Written
Senator asked:

Concern has been raised about the interactionistirex employer-provided paid parental
leave scheme and the government's paid parenta sefneme. Can an employer use the
government-provided parental leave pay to meetqgidhte cost of a paid parental leave
scheme provided in an industrial instrument?

Please explain if an employer can use funds reddorethe paid parental leave scheme to
offset payments due to an employee for a paid parEave entitlement contained in an
industrial instrument.

Answer:

The Department of Education, Employment and WokgRelations has provided the
following response in relation to questions 21 aBdas well as questions raised during the
hearing on 19 May 2010, recorded on pages 49 amd $¥ Hansard.

Parental Leave pay is in addition to any existintitement under an enterprise agreement or
contract of employment.

Where an employee has an existing entitlementitbgeental leave under an industrial
instrument, it is enforceable in its terms as piedifor by the instrument. This includes
entitlements to paid leave that are contained tarprise agreements made underRbg
Work Act 2009, agreements made under old federal or State warkpaws that remain in
force and common law contracts.

In the case of where a company policy for paid piaideave has been incorporated as part
of the contract of employment then a common lawoaanhay be available to the employee.

The Paid Parental Leave Bill establishes a sepatatetory obligation on an employer to pay
an instalment where the relevant conditions arsfead. An employer must pay an
instalment of Parental Leave pay if required uriderPPL Bill.

Meeting this obligation under the Paid ParentaMeeRill does not offset an obligation under
an existing industrial instrument.
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Question No: 23
Hansard Page: Written
Senator asked:

Is there any intention to change the National Emplent Standards or any other aspect of
the Fair Work Act to accommodate the paid pardetale scheme?

Answer:

The Department of Education, Employment and Wokg@Relations has provided the
following response.

Consequential amendments to Faer Work Act 2009 (Fair Work Act) will be made.

The proposed amendments are:

0 Inclusion of a keeping in touch provision in thetidaal Employment Standards.
Employees accessing 12 months’ unpaid parenta¢leader the National Employment
Standards could work up to 10 days for the purpos&seping in touch with their
employer without that work breaking the employestrgyle continuous period of leave.
The provisions will be comparable to those includethe Paid Parental Leave Bill.

o Inclusion of a note in Section 536 of the Fair Wéit ‘Employer obligations in relation
to pay slips’. This note will refer employers t@ithobligations to provide written notice
of parental leave pay under the Paid Parental Lismyisiation.
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Question No: 24
Hansard Page: Written
Senator asked:

Given employment entitlements are primarily prodde employees covered by the federal
workplace relation system under the Fair Work Ad associated industrial instruments, is it
appropriate to provide what may be seen as an gmmglat entittiement, under a separate
piece of legislation?

Answer:

The Department of Education, Employment and Wog@Relations has provided the
following response.

The Paid Parental Leave scheme will be implememtelér stand-alone legislation having
regard to the independent operation offag Work Act 2009 (Fair Work Act) and the
administrative arrangements of the scheme.

The development of stand-alone legislation recagnibat the Paid Parental Leave scheme
does not provide an entitlement to leave and haadar application and differing eligibility
criteria to the National Employment Standards fgpaid parental leave.
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Question No: 25
Hansard Page: Written
Senator asked:

The committee has received evidence that the paypnewided under the bill, may
encourage some employers, when re-negotiatingdace the paid parental leave
entitlement contained in their enterprise agreemd?iease comment.

Answer:

The Department of Education, Employment and WorgRelations has provided the
following response.

The Government’s Paid Parental Leave scheme igri$ito complement existing
workplace entitlements.

Employers who currently offer paid parental leaifeecentiate themselves as ‘employers of
choice.” Employers provide paid parental leave beeat is good for their business and they
benefit in the long-term from increased workforegtigipation of parents and retention of
skilled staff. For this reason, the Productivityn@uission in its final inquiry report
considered that a withdrawal from existing PaideRtal Leave schemes was unlikely.

Where an employee has an existing entitlementitbgarental leave under an agreement, it
is enforceable in its terms as provided for byageeement. This includes entitlements to
paid leave that are contained in enterprise agretsmeade under theair Work Act 20009,
enterprise agreements made under old federal te Stakplace laws that remain in force,
AWAs and ITEAS as well as common law contracts.

An enterprise agreement can only be varied dutggeriod of operation in accordance with
the requirements in tHeair Work Act 2009, including that a majority of employees must
approve a variation. It is only once an enterpaigeeement passes its nominal expiry date,
the parties are permitted to re-negotiate its texntkmake a new agreement.

The Government will be working with employers tmsmler how existing schemes will
interact with the Paid Parental Leave scheme arat imftiatives employers who do not
currently offer paid parental leave can introducedmplement the Government’s scheme.

A comprehensive review of the scheme will be urad@m, starting two years after the
scheme commences. The review will consider the gimgfindings of the PPL evaluation,
which is determine how effective the scheme iscimeving its objectives.
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Question No: Refer Hansard page
Hansard Page: CA43

Senator ADAM S—I would like to ask about the bookld?sid Parental Leave: Information
for Parents, May 2010 andPaid Parental Leave: Information for Employers and
Consultation Outcomes and the flyer which is headé&dlanning to Have a Baby? Firstly, what
was the cost of producing this information?

Mr Warburton—I can tell you the cost of printing the booklafge obviously do not have
disaggregated the departmental resources thatimtenroducing the booklet. The cost of
printing the two booklets was $22,104.

Senator ADAM S—Is the flyerPlanning to Have a Baby? included in that $22104?

Answer:

The cost of producing the two booklets and the lwoe is as follows:

Brochure Costs

Brochure Design $737
Brochure Research $23,870
Brochure Print $2,061
Brochure Total $26,668

Booklet Costs

Booklet Design $2,775
Booklet Research $13,145
Booklet Print $22,105*
Booklet Total $38,025

* Note: The cost of printing the booklets is $1 mitren the figure provided at the Hearing.
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SenatoiFisher asked on 19 May 2010, Hansard pgsi.
Question
[ Consultations with referring states and territoriesin relation to Fair Work Act 2009]

Senator FISHER — Fair point. | will move on to my final area of ggtioning around
amendments to the Fair Work legislation. What esglocess for that, given the states’
referral of powers now?

Ms Shelley—Under the multilateral intergovernmental agreenfenthe national workplace
relations system signed by the referring stateetisea requirement to consult with the
referring states and territories. There is a thmeath period for that consultation in relation
to any amendments to the Fair Work Act.

Senator FI SHER—Have those consultations started? In other wdras the three-month
period been triggered yet?

Ms Shelley—Yes, it has.
Senator FISHER—When did it get triggered?
Ms Shelley—I would have to take that on notice.

Senator FISHER—PIlease do, in respect of every state that hageefés powers.
Obviously whether or not it has expired by the tilme government presumes that parliament
will be considering this bill is kind of criticaisn’t it?

M s Shelley—I will take it on notice.

Answer
The Department of Education, Employment and Wog@Relations has provided the
following response.

On 20 April 2010, the Hon Julia Gillard MP, Minsfer Employment and Workplace
Relations, wrote to all Workplace Relations Ministef Referring States and the Territories
notifying them of the Australian Government’s irnien to commence consultations under
clause 2.11 of the Multilateral Intergovernmentgrdement for a National Workplace
Relations System for the Private Sector regardiegoroposed consequential amendments to
theFair Work Act 2009 arising from the Paid Parental Leave scheme.
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SenatoiFisher asked on 19 May 2010, Hansard pgsfe 53].
Question
[ Consultations with referring states and territoriesin relation to Fair Work Act 2009]

Senator FISHER—AnNy aspect. Under the referral of powers the sthtee referred their
workplace relations powers to the Commonwealth utfteauspices of the Fair Work
legislation. If the federal government were to grabout, in a separate bit of legislation,
some change to employers’ workplace relations abbgs | would have thought there might
be something—for example, in the intergovernmeagaéement underpinning the referral—
that the states would have something to say about.

The negotiations that you are talking about de#h wmendments to the Fair Work Act but if
it is not proposed by the federal government toraihtbe Fair Work Act to deal with
workplace relations—in fact, they propose to putkptace relations stuff in the Paid
Parental Leave Bill—does that comply with the diime with the states to refer their
workplace relations powers?

Ms Shelley—The intergovernmental agreement only requires wtattons in relation to the
Fair Work legislation. That includes the Fair Wét and the Fair Work regulations.

Senator FISHER—Is there anything else? To the extent that thexether things that
underpin or form part of the referral of the statesrkplace relations powers to the
Commonwealth, do those things prevent the sortrefralment that | am talking about, or
would providing workplace relations stuff in thelPlegislation comply with those
agreements or arrangements?

Answer

The Departments of Families, Housing, Communitywiges and Indigenous Affairs and
Education, Employment and Workplace Relations lpaegided the following response.

The Commonwealth would not be required to consiilt Referring States and the
Territories regarding amendments to the Paid Paréetive Bill.

The Paid Parental Leave Bill would be supportethieyCommonwealth ‘social services’
power under s 51(xxiiiA) of the Constitution, the@rnal affairs power (s 51(xxix) of the
Constitution), the corporations power (s51(xx)he# Constitution) and the incidental power
(s 51(xxxix) of the Constitution. The Bill woulcekenacted exclusively in reliance on
Commonwealth legislative powers.

State references that support Hagr Work Act 2009 (the Fair Work Act) would not be
involved, except to the extent necessary to sugpuendments to that Act that are
consequential to the Paid Parental Leave Bill.
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Under clause 2.11 of the Multilateral Intergovermtaé Agreement for a National Workplace
Relations System for the Private Sector, the Commeaith is required to consult with
Referring States and the Territories regarding @sajs and amendments to the Fair Work
legislation.

‘Fair Work legislation’ is defined in the intergavenental agreement as meaning flaer
Work Act 2009, theFair Work (Transitional Provisions and Consequential Amendments) Act
2009, the~air Work (State Referral and Consequential and Other Amendments) Act 2009,
theFair Work (Registered Organisations) Act 2009, the Fair Work Regulations 2009 and
regulations made under tRkair Work (Transitional Provisions and Consequential
Amendments) Act 2009, theFair Work (State Referral and Consequential and Other
Amendments) Act 2009, and the~air Work (Registered Organisations) Act 2009 as in force
from time to time.
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SenatorFurner asked orl9 May 2010, Hansard pafeY].
Question

[L eave]

Senator FURNER—Lastly, | have an issue with the argument abaistrtbt being leave.
What is your definition of leave?

Answer

The Department of Education, Employment and Wog@Relations has provided the
following response.

The employment relationship is a contractual reteghip based on reciprocal obligations of
an employee to render service to an employer, beteeady and willing to do so, and the
employer to pay wages to the employee in respetttadfservice. At common law, if an
employee does not render service, or is not readyalling to do so, the employer is not
obliged to pay wages in respect of that periodoAisthe employee does not, or is not ready
and willing to, render service to their employée £mployee may be in breach of their
obligations under the employment contract.

This situation has been modified by the introdutiiolegislation and other instruments of
certain ‘leave’ entitlements for employees. Certaave entitlements are incorporated in all
employment contracts and provide circumstancesavaeremployee is entitled to be absent
from work without breaching the employment contraéthere there is no entitlement to be
paid for the period of the absence, the employeddvee on unpaid leave. In some
circumstances, the employee is also entitled tpaie in respect of that absence, and this
would be paid leave.

Entitlements to leave may be derived from a nunabeources including federal, state or
territory laws, as well as awards, agreements otraots of employment. For example, the
Fair Work Act provides leave entitlements in a nembf circumstances, including:

* Annual leave;

* Personal/carer’s leave;

» Parental leave;

» Community service leave;

» Compassionate leave; and

* Public holidays.

As leave entitlements relate to the employmenticeiahip, these entitlements are, generally,
relevant to employees only, and not to the selfleygal, for example Under the Paid
Parental Leave Bill, parental leave pay is payableroader categories of persons than
employees.



