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22 October 2020 
 
 
Dear Committee Secretary 
 

Inquiry into Australia’s creative and cultural industries and institutions 
  
I am an independent dance artist based in Melbourne. I am also a lawyer and legal academic. 
Occupying the interstice between these fields has given me a unique perspective on the economic 
and labour conditions experienced by Australia’s independent dance artists. With this insight and lived 
experience, I seek to address the Committee’s first term of reference: 
 

The direct and indirect economic benefits and employment opportunities of creative and 
cultural industries and how to recognise, measure and grow them 

 
Specifically, the attached submission offers a critique of the sole trader business model, which, due to 
capitalist economic forces, has become the default business structure for independent dance artists. 
This is the primary mode in which independent artists access, or are expected to access, the 
‘economic benefits and employment opportunities of [their] creative and cultural industries’.  
 
This submission draws the following conclusions: 
 

(a) the sole trader model is inappropriate for independent dance artists because it is premised on 
a series of commercial assumptions that do not exist in the dance context (namely, recognition 
of the dance artist’s value, the ability to competitively trade and bargain, and the ability to 
generate income from dance-only work); 

(b) the sole trader model is designed to benefit funders, presenters and hirers who can tailor the 
engagement of dance artists to suit their needs, while avoiding the financial liabilities and true 
costs of supplying the art; and 

(c) principled messaging about rewarding an artist’s labour with industry rates is not followed in 
practice nor enforced, resulting in labour practices that exploit the weakest player in the market 
– the independent artist. 

 
In making its recommendations on the future of Australia’s arts sector, the Committee is encouraged 
to explicitly consider the challenges faced by independent artists and find ways to better recognise, 
grow and reward these artists’ contributions to Australian society. 
 
Thank you for considering my submission as part of your inquiry.  
 
Yours sincerely 
 
 
 
Rhys Ryan 
LLB (Hons) BIR BFA (Dance) GradDipLegPrac 
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Submission to Inquiry into Australia’s creative and cultural industries 
and institutions:  

 
A critique of working conditions for the independent dance artist 

 
 
1. Introduction 
 
Capitalist economic forces have pushed independent dance artists1 into the sole trader model. At 
almost every interface of the arts ecology – from festival programming to tax returns – independent 
artists are conceived as complete business units, capable of participating in a marketplace where 
goods and services are competitively traded for value, theoretically offering a promise of surplus for 
the artist. Of course, this assumption is deeply flawed and fails to account for both the lived realities 
of practising artists and the structural impediments that prevent such a model from working. 
  
Responding to this incongruence, this submission analyses the sole trader model in the broader 
context of working conditions for independent artists. Firstly, from a legal perspective, the submission 
considers the two ways a dance artist may be paid to work in Australia (employee or independent 
contractor), noting the significant workplace protections unavailable to the latter. Secondly, the 
submission locates the sole trader model within this employment law context, offering a basic 
explanation for why independent dance artists have, by default, been pushed into this category. 
Thirdly, using case studies of five dance artists’ lived experiences,2 this submission identifies the 
theoretical, structural and practical problems of treating dance artists as sole traders. 
  
For the purposes of the Inquiry, this submission seeks to address the mode in which independent 
dance artists access, or are expected to access, the economic benefits and employment opportunities 
of the creative industries in which they operate. Analysing this mode (i.e. the sole trader model) and 
articulating its practical and theoretical limitations is necessary for the Committee to understand the 
economic and labour forces affecting independent artists and how to better recognise, measure and 
improve those forces. 
 
  
2.  Working as a dance artist 
  
There are two ways a dance artist may be paid to work in Australia: as an employee or as an 
independent contractor. There are important legal differences between these two terms that directly 
determine the dance artist’s rights and liabilities. It is necessary to consider these categories to 
understand the workplace protections and benefits unavailable to a sole trader. 
  

2.1.   Employee 
  
In the dance context, the term ‘employee’ has become synonymous with ‘company dancer’, as the 
employer is typically an incorporated entity, such as a dance company. The dance artist’s term of 
employment may be fixed (e.g. a 12-month position) or permanent, and may require the dance artist 
to work full-time, part-time or on a casual basis. An employee must follow the directions of their 
employer, has an expectation of ongoing work, bears no financial risk in the business, has income tax 
deducted by their employer and is entitled to paid leave. 
  

 
1 In this submission, unless otherwise specified, the term ‘dance artist’ is used in its broadest sense to include dancers, 
choreographers and artists whose practice primarily involves the discipline of dance. 
2 The artists’ stories contained in the five case studies have been edited for brevity and clarity but otherwise remain the words of the 
contributing authors. 
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The terms of employment should adhere to an industry award, which is a legal document approved by 
the Fair Work Commission that sets minimum pay rates and conditions of employment (hours of work, 
penalties, allowances, etc). The most relevant award for dance artists who perform in a live context is 
the Live Performance Award 20103 (and accompanying Pay Guide),4 which sets the minimum pay 
rates for studio hours, rehearsals, performances and penalties (e.g. Sunday performances). 
  
Alternatively, an employed dance artist may be covered by an enterprise agreement. This is a different 
legal document, typically negotiated between an employer and a union on behalf of employees, that 
sets the pay rates and conditions of employment for that particular workplace. If approved by the Fair 
Work Commission, an enterprise agreement will apply to an employee instead of an award. In the 
dance industry, the Media Entertainment & Arts Alliance regularly negotiates enterprise agreements 
for employed dance artists at major dance companies (see, for example, the enterprise agreements 
for The Australian Ballet5 and Sydney Dance Company).6 
  
In exceptional cases, an employed dance artist may not be covered by an award or enterprise 
agreement. In this case, the terms of employment are entirely contained within the employment 
contract that the parties agree to. This allows for a lot of flexibility, but the terms cannot provide less 
than the national minimum wage and the National Employment Standards (i.e. the 10 minimum 
employment entitlements set out in Part 2-2 of the Fair Work Act 2009 (Cth)). 
  

2.2.   Independent contractor 
  
Unlike an employee, an independent contractor (or a freelancer or ‘independent artist’ in the dance 
context) is not tethered to one employer. Independent contractors are engaged to perform a specific 
job, bear the risk of making a profit or a loss as their own business entity, issue invoices under an 
Australian Business Number (ABN), pay their own tax, and are not entitled to paid leave. Independent 
contractors fall outside the national workplace relations system and are therefore not entitled to a 
minimum wage or other entitlements or protections enjoyed by employees. 
  
Determining whether someone is an employee or an independent contractor is not always a 
straightforward task. It depends on several indicia that must be assessed holistically, rather than 
simply relying on the use of labels ‘employee’ or ‘contractor’.7 That said, in the Australian dance 
context, save for a very small number of dance companies that engage dance artists as employees,8 
the vast majority of dance artists are engaged to work as independent contractors and therefore denied 
basic workplace entitlements. This remains true for those dance artists who, because of their close 
association with a particular dance company, may call themselves ‘company dancers’ but are 
nevertheless engaged on a project-by-project basis. 
  
Analysing the historical reasons for shifting away from employing dance artists in favour of contracting 
them falls outside the scope of this submission. But the benefits to organisations that engage dance 
artists as independent contractors are worth noting. Dance artists can effectively be hired ‘on demand’ 
– engaged under a contract that is tailored to suit the needs of the organisation or particular project. 
The duration of engagement, pay rates and work conditions are often unilaterally determined by the 
hirer, leaving the dance artist to ‘take it or leave it’. The hiring organisation also avoids administrative 
and financial responsibilities like obtaining personal injury insurance and meeting withholding tax 
obligations. 

 
3 Live Performance Award 2010, Fair Work Ombudsman <http://awardviewer.fwo.gov.au/award/show/MA000081>.  
4 Live Performance Award 2010 – Pay Guide, Fair Work Ombudsman (1 July 2020) <https://www.fairwork.gov.au/ArticleDocuments/ 
872/live-performance-award-ma000081-pay-guide.docx.aspx>. 
5 The Australian Ballet Dancers’ Enterprise Agreement 2020-2023 [2020] FWCA 1890. 
6 Sydney Dance Company Dancers’ Collective Agreement 2017-2019 [2018] FWCA 5611. 
7 See, eg, Hollis v Vabu Pty Ltd (2001) 207 CLR 21; On Call Interpreters and Translators Agency Pty Ltd v Commissioner of 
Taxation (No 3) (2011) 206 IR 252.  
8 See, eg, The Australian Ballet, Bangarra Dance Theatre, Sydney Dance Company, Queensland Ballet and WA Ballet. 
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In the dance context, many independent contractors operate as sole traders. While the two terms may 
be used interchangeably, the former is more accurately used in employment law as a counterpoint to 
‘employee’. The term ‘sole trader’ is used in commerce and taxation contexts when discussing different 
business structures (e.g. sole trader, partnership, corporation, trust). For the purposes of this 
submission, the relationship between the two terms can be summarised as follows: independent dance 
artists typically operate as sole traders who may be periodically engaged by various organisations as 
independent contractors (rather than employees) for specific projects. 
  
The next part of this submission considers the practicalities of an independent dance artist operating 
as a sole trader, identifying the advantages and disadvantages of this model and proposing a typical 
balance sheet for such a business unit. 
 
 
3.  Dance artists as sole traders 
  
A sole trader is someone who runs their own business. It is the simplest and cheapest type of business 
structure available, with minimal set up costs and ongoing regulatory compliance obligations. For 
independent dance artists, this usually involves obtaining an ABN and invoicing under that ABN and, 
if their annual GST turnover is $75,000 or more, registering for GST.9 
  
But a sole trader also bears the legal and financial risks of running the business. This means they 
have no guarantee of ongoing income, are personally liable for any debts and losses, face unlimited 
legal liability if something goes wrong, and are liable to pay tax on all income derived under their ABN. 
Sole traders must also keep financial records for at least 5 years.10 
  
Like any sole trader, an independent dance artist must actively pursue income-generating activities, 
often from multiple different sources. Much of this income is sporadic, project-specific and only 
competitively available. While there is no meaningful data available on the success rate of grant and 
funding applications by independent dance artists,11 it is fair to say that, for most artists, the rate is 
extremely low and extremely unpredictable. For those projects that are funded, budgets typically only 
cover short periods of work and/or a small group of artists. 
  
Conversely, an independent dance artist’s expenditure is substantial and constant. Ongoing 
maintenance costs, like daily class, are often too costly to access too regularly, and artists frequently 
work on their own or others’ projects for no or minimal fees. Running a project, like a show, involves 
many fixed costs that are typically unmanageable without substantial funding or the prospect of a 
healthy box office revenue. The ‘expenditure column’ also includes countless activities that, although 
crucial to the artist’s sole tradership, are unquantifiable or, more accurately, not recognised as 
compensable by the market. These administration costs form such a large part of the artist’s business 
that the balance sheet inevitably ends in the red. 
  
At the risk of over-generalising, Table 1 attempts to capture some of the sources of income and 
expenditure for an independent dance artist operating as a sole trader. 
  

 
9 Sole trader, Australian Taxation Office (10 November 2016) <https://www.ato.gov.au/business/starting-your-own-business/before-
you-get-started/choosing-your-business-structure/sole-trader/>. 
10 Income Tax Assessment Act 1936 (Cth) s 262A. 
11 Grants In Australia 2018, published by Our Community (owner of SmartyGrants), identified grant trends across all sectors in that 
year, not just arts, and reported a 66% success rate. Data was collected from a pool of 2,012 respondents, of which only 
approximately 13% were seeking arts and culture grants. The survey included organisations of all sizes (including those with an 
annual revenue exceeding $1 million) and did not separately identify grants sought by individuals. See Paola Olivia-Altamirano et al, 
Grants in Australia research study, August 2018, Our Community <https://www.ourcommunity.com.au/files/aigm/GrantsInAustralia_ 
2018_research_study.pdf>. 
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How much non-dance income is sought or earned by an independent artist varies from person to 
person. Some may have lucrative or many ‘second jobs’, preferring to work in an industry that offers 
rewards commensurate with their labour. But, perversely, there are major structural impediments that 
operate to lower the overall earning potential of artists by disincentivising supplementary incomes. 
Under Australian taxation laws,14 a performing artist who records a loss under their sole trader ABN 
for a financial year cannot offset those losses against their personal income from other work if that 
annual income exceeds $40,000. This essentially means that a dance artist who supplements their 
income with non-dance work suffers a tax penalty unless they choose to earn well below the average 
Australian income ($48,360 per annum in FY17).15 The policy justification for this rule, according to 
the ATO, is to prevent individuals from reducing their income tax liability for ‘a business that is little 
more than a hobby or lifestyle choice’.16 Dance, it seems, is demoted to such a lowly status. The effect 
is to make it harder for independent artists to earn their way out of the low-income bracket or, more 
critically, make the sole trader model viable. 
 
 
5.  Conclusion 
 
In the same financial year the five dancers in Case Study D were engaged to remount Demon Machine, 
the NGV recorded a profit of $26 million, adding to its overall worth of $3.95 billion.17 The other 
sponsoring organisation, the University of Melbourne, raked in $88 million profit, increasing its overall 
worth to $5.96 billion.18 Neither institution was willing to pay the dancers and, only when hassled, did 
they begrudgingly part ways with a measly total of $1,500. The dancer in Case Study D described the 
situation as ‘shocking’. Theft often is. 
 
While not all exploitation is so obvious, Case Studies B and C reveal similar practices in the non- and 
underpayment of artists during Dance Massive 2019. The Australia Council for the Arts – the major 
funder of the festival – ‘expects that artists professionally employed or engaged on Australia Council-
funded activities be remunerated for their work … Where an industry standard clearly applies, 
applicants are expected to meet those rates of pay’.19 Creative Victoria – the festival’s other major 
funder – has similar policies.20 That the producers in Case Studies B and C were able to obtain and 
later acquit their grants by paying below-industry rates, or no fees at all, not only demonstrates an 
abuse of the rules but a total lack of enforcement, either by the producers themselves or the funding 
bodies. Indeed, the expectation of in-kind contributions in grant applications, as highlighted by Case 
Study A, suggests any protocol developed by funders for properly remunerating artists is tokenistic. 
 
Of course, dance is not an industry flush with cash. While there may be great inequality between major 
dance companies and independent artists, the true financial pressures originate from a societal 
undervaluing of the arts and an absence of government support. This ‘lack’ and the harm that 
accompanies it, is merely passed from one entity to another or, more accurately, pushed downwards 
to the sole trader. While every player in the industry may be a victim of an ever-shrinking pool of 
funding, the independent dance artist is relegated to the back of the queue – a dynamic that every 
player higher up the chain knows or wilfully ignores. The artist is denied power in the marketplace, 
kept at arm’s length with the promise of a good opportunity or, like the dancer in Case Study E, charity 

 
14 Income Tax Assessment Act 1997 (Cth) s 35.10.  
15 Australian Bureau of Statistics, Personal Income in Australia, 2011-12 to 2016-17 (Catalogue No 6524.0.55.002, 17 December 
2019).  
16 Non-commercial losses, Australian Taxation Office (2 May 2018) <https://www.ato.gov.au/Business/Non-commercial-losses/>. 
17 Council of Trustees of the National Gallery of Victoria, NGV Annual Report 2017-18, National Gallery of Victoria (30 August 2018) 
<https://www.ngv.vic.gov.au/wp-content/uploads/2018/09/NGV-ANNUAL-REPORT-2017_18.pdf>. 
18 The University of Melbourne 2018 Annual Report, The University of Melbourne (29 March 2019) <https://about.unime b.edu.au/ 
__data/assets/pdf_file/0030/89544/2018-Annual-Report.pdf>. 
19 Payment of artists, Australia Council for the Arts <https://www.australiacouncil.gov.au/funding/payment-of-artists/>. 
20 VicArts Grants: Overview & Guidelines, Creative Victoria (August 2020) <https://creative.vic.gov.au/__data/assets/pdf_file/0005/ 
445460/August-2020-VicArts-Grants-Guidelines1.pdf>. 
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in the form of clothing. Keeping the independent dance artist in a position of need reinforces the 
perception they lack compensable value. 
 
So, what conclusions can be drawn? While neither an academic nor empirical study of the sole trader 
model, this submission can offer three general observations: 
 

(a) the sole trader model is inappropriate for independent dance artists because it is premised on 
a series of commercial assumptions that do not exist in the dance context (namely, recognition 
of the dance artist’s value, the ability to competitively trade and bargain, and the ability to 
generate income from dance-only work); 

(b) the sole trader model is designed to benefit funders, presenters and hirers who can tailor the 
engagement of dance artists to suit their needs, while avoiding the financial liabilities and true 
costs of supplying the art; and 

(c) based on the case studies, which are necessarily selective but indicative of common 
experiences, principled messaging about rewarding an artist’s labour with industry rates is not 
followed in practice nor enforced, resulting in labour practices that exploit the weakest player 
in the market – the independent artist. 

 
This submission has identified major structural and practical problems with using the sole trader model 
as the primary mode of ‘doing business’. While capitalist economic forces continue, so too will the 
risks of exploitation faced by independent dance artists. For the Committee, this submission should 
expose the economic and employment challenges faced by the least powerful participants in creative 
industries: the sole traders. The Inquiry presents an opportunity to identify where the harm is arising 
and where change can occur. In making its recommendations on the future of Australia’s arts sector, 
the Committee is encouraged to explicitly consider the challenges and needs of independent artists 
and find ways to better recognise, grow and reward their contributions to Australian society. 
 
 
 
 
Rhys Ryan 
October 2020 
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