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BACKGROUND
On 23 June 2015 , the Senate referred an inquiry into non-conforming building products to the
Senate Economics References Committee (the Committee), to examine:

•

the economic impact of non-conforming building products on the Australian building and
construction industry;

•

the impact of non-conforming building products on:

•

•

-

industry supply chains, including importers, mam!/acturers and.fabricators,

-

workplace safety and any associated risks,

-

costs passed on to customers, including any insurance and compliance costs; and

-

the overall quality ofAustralian buildings;

possible improvements to the current regulatory frameworks for ensuring that building
products conform to Australian standards, with particular reference to the effectiveness
of
-

policing and enforcement of existing regulations,

-

independent verification and assessment .systems,

-

surveillance and screening of imported building products, and

-

restrictions and penalties imposed on non-conforming building products; and

any other related matters.

The inquiry lapsed following the dissolution of the Senate (44 1h Parliament) on 9 May 20 16,
for the general e lect ion on 2 July 20 16.
On 13 October 20 16, the Committee reso lved to re-open submissio ns to the inquiry, under the
45th Parliame nt.
As part of its broader inquiry into non-conforming building products, the Committee ado pted
additional terms of reference to seek submission s regarding the illegal importation of products
containing asbestos, and the ir impact o n the hea lth and safety of the Australian community.
Submissions to the inquiry c losed on 18 January 2 01 7.
T he Committee was previous ly required to report on its terms of reference relating to asbestos
imports by 28 April 2017, with a full re port o n a ll terms of reference by 25 May 201 7.
On 30 March 2017, the Senate granted an extens io n of time for the Co mmittee to report
by 3 1 August 2017 for the interim report on the illega l importation of products co ntaining
asbestos, and 3 1 October 201 7 for the final repo rt.
Fo llowing t he Grenfell Tower fire in Londo n, o n 2 1 June 2017, the Assistant Minister for
Industry, Inno vation a nd Science, the Hon Cra ig Laundy MP, wrote to the C ha ir of the
Committee, Senator C hri s Ketter, to request the inquiry be used to conduct a public hearing to
specifically e xamine the non-compliant use of cladding products in Australia.
The Committee agreed to prepare an addit ional interim report on the implications of the use of
non-compliant external cladding material s in Australia as a priority.
On 17 August 2017, the Senate agreed to extend the reporting dates for the interim report on
asbestos to 14 November 2017, and the fina l inquiry report on 30 April 2018.
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On 6 September 2017, the Committee released its interim report on aluminium composite
cladding, which included the following eight recommendations:
I. The Australian government implement a total ban on the importation, sale and use of
Polyethy lene core aluminium composite panels as a matter of urgency.
2. The Commonwealth government work with state and territory governments to establish a
national licens ing scheme, with requirements for continued profess ional deve lopment for
all building practitioners.
3. The Building Ministers' Forum give further consideration to introducing nationally
consistent measures to increase accountability for participants across the s upply chain.
4. That the Commonwealth government consider making all Australian Standards and codes
freely available.
5. The Commonwealth government consider imposing a penalties reg ime for noncompliance with the NCC such as revocation of acc reditation or a ban from tendering for
Commonwea lth fund ed construction work and substantial financial penalties.
6. The Commonwealth government ensure the Federal Safety Commissioner is adequately
reso urced to ensure the office is able to carry out its duties in line with the new audit
function and projected work flow.
7. The Commonwealth governme nt's deci sion to give further consideration to Director
Identification N umbers and reco mmend s that it expedites this process in order to prevent
directors from engaging in illegal phoenix activity.
8. That state and territory government's work together to develop a nationally consistent
statutory duty of care protection fo r end users in the residential strata sector.
The Australian Government has g iven cons iderat ion to the findings and recommendatio ns
presented in the Committee's interim report, and tables the following response for the
Committee's consideration ahead of the final inquiry repo11.
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GOVERNMENT RESPONSE
The Australian Government recognises there is genuine community concern about the noncompliant use of combustible external wall cladding in Australia, and supports the dec ision of
the Committee to specifically examine this issue as part of its broader inquiry into nonconforming building products.
The regulatory framewo rk governing the built environment in Australia centres on the
constitutional a uthority held by state and territory governments. As s uch, there are
constitutional limitations on the extent to which the Australian Government can control
building and construction activities.
For this reason, the Australian Government works collaboratively with the state and territory
governments to ensure a nationally consi stent and cost effective approach to building and
construction regulation, through the deve lo pment and maintenance of the National
Construction Code (NCC).
· The NCC sets the minimum performance requirements for the des ig n, construction and
performance o f buildings throughout Australia. The NCC provides the stales and territories
with model regulation that is full y or partially adopted through their respective leg is lation and
for which they have respon s ibility for implementing .
Further to the state and territory regulatory frameworks, the Australian Government is
respons ible for:
•

E nsuring Australia's standards and conformance assessment infrastructure is consistent
with internat ional trade obligations under the World Trade Organization Technical

Barriers to Trade (WTO TBT) Agreement;
•

Enforcing c ustoms req uirements and border co ntrols on imported goods;

•

Applying the Australia n Consumer Law at a nat ional level, jointly w ith states and
territories;

•

Promoting workplace, health and safety (WHS) through the Federal Safety Co mmiss ioner,
and

•

Impleme nting the Building and Construction WHS Accreditati.on Scheme .

The Prime Minister, the Hon Ma lcolm Turnbull MP, has so ught assurance from State and
Territory Premiers and C hief Ministers that a ll governments will work together to determine
the extent to w hic h the non-co mplia nt use of cladding products is an issue across Australia.
The Prime Minister has stro ng ly e ncouraged all governments to carry out a greater leve l of
auditing of hig h-rise buildings, and appropriate compliance and enforcement actio n, to ensure
the safety of Australia' s built environment.
The Government cons iders, based o n evidence submitted to the Co mmittee and the
Committee's findings, that there is a broader issue of non-co mpliance w ith the state and
territory regulatory framework that is undermining the effective impl ementation of Australia's
world class NCC.
As such, through the Building Ministers' Forum (BMF), all governme nts have agreed to
examine the broader compliance and enforcement proble ms, within the regulatory a nd
administrative systems, which impair the effective implementation of the NCC, such as:
•

licensing and accreditation;

•

certification and inspections;

•

quality contro ls and assurance processes; a nd

•

auditing and enfo rcement practices.
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The outcome of the BMF Assessment w ill be to make recommendations on a range of issues
to establish a national best practice mode l for compliance and enforcement, and improve the
building and construction reg ulatory system.
Notwithstanding the outcome of the BMF Assessment, the Australian Government believes
the most valuable course of action to safeguarding our built environment is to ensure:
•

qualified and co mpetent practitioners are engaged throughout the construction process;

•

our building certification systems are not compromised and are understood by industry;

•

our building regu lators have the capacity and capability to monitor compliance across the
supply chain ; and

•

our existing regulatory systems are effectively audited and enforced.

Building Ministers' Forum
The Building Ministers' Forum (BMF) is a ministerial-level body consisting of A ustral ian
Government, State and Territory Ministers responsible for building and plumbing po li cy.
The BM F is respons ible for overseeing governance of the built environment. As such, one of
its primary responsibilities is to establish the strategic priorities for the Australian Building
Codes Board (ABCB).
T he ABCB was established in 1994 through an Intergovernmenta l Agreement (JGA), as a
cooperative refo rm of building regulations by the Australian Government and the states and
territories.
T he IGA recognises that the states and territories have primary respons ibility for regulating
building and construction. In order to facilitate the de velopment of a mo re efficient and
compre hensive code, the A ustralian, state and territory governments, through the IGA,
commit to provide annua l funding contributions towards the operations of the 4 BCB.
The BMF also considers other policy and regulatory issues impacting the building a nd
construction industries. While Ministers each rece ive advice from their respect ive officia ls,
the BMF has recognized the benefits of cooperation and alignment between jurisd ictions on
·
issues of national s ignificance.
In addition to the ABCB, the BMF has a lso established the Senior Officers' Group (SOG) and
the Building Regul ators' Forum (BRF) to provide policy advice to the BMF and coordinate
·
regulatory matters, respectively.
T he reporting arrangements to the BMF are illustrated by the diagram at Attachment A.

Australian Building Codes Board
The ABCB is a multi-jurisd ictional stand ards w riting body, responsible for developing and
ma intaining the NCC, and pro viding technical code and standa rds advice to the BMF.
The ABCB consists of an indep endent Chair, ex -officio representatives from the Australian,
state and territory governments, up to fi ve indu stry representatives, and one representative of
local government.
The ABCB operates in accordance with the IGA, which is updated from time to time. The
current version of the IGA is provided at Attachment B.
The ABCB is supported in its work program by the ABCB Office, which resides in the
Austra lian Government Department of Industry, Jnnovation and Science. The ABCB Office
implements the ABCB' s decisions and provides the ABCB with technical and administrative
support.
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Senior Officers' Group

The BMF establi shed the SOG on 31 July 2015 , to investigate and deve lop a national strategic
response to issues of non-conforming building products (NCBP). The formation of the SOG
demonstrated a need for jurisdictions to collaborate on policy matters of national significance,
beyo nd that of the NCC and the remit of the ABCB.
The SOG is responsible for developing and prov iding strateg ic advice to the BMF on national
building and constructio n po licy issues and any other matters requested by the BMF.
T he SOG is currently chaired by the Queensland Department of Housing and Public Works,
and consists of senior officers from the Commonwealth and eac h jurisdictions' building
authority. The Terms of Reference for the SOG are provided at Attachment C.
Building Regulators' Forum

The BRF was established to provide an intergovernmental forum for state and territory
building regulators to work cooperatively and effici ently on regulatory responses to issues of
national significance, in addition to prov iding the BMF with regulatory advice.
T he BRF consists of the senior regulator of each state's and territo1y's building authority, and
representation from re levant Co mmonwea lth agenc ies.
The BRF is currently chaired by the Victorian Bui lding Authority, and consists of the senior
regulator of each jurisdictions' build ing authority. The Terms of Reference for the BRF are
pro vided at Attachment D.
BMF Measures to Improve the Safety of Australia's Built Environment

T he Australian Government has been wo rking in partnership with a ll governments, through
the BMF, to assure the Australian community that our build ings, in particular our high-rise
bui ldings, are safe.
On 16 December 20 16, the BMF endorsed the implementation of a comprehensive package of
measures to address the health and safety risks associated with the non-compliant use of
c ladd ing in high-rise buildings.
As part of the package of measures, the ABCB will implement a number of changes to the
NCC, including:
•

implementing a more rigorous testing standard for determining the fire safety of externa l
wa ll assemblies (AS 5113:2016);

•

introducing a new Verification Method to demonstrate comp liance with the Performance
Requ irements and achieve equivalence to the ex isting Deemed-To-Satisfy Provisions by
including additiona l fire safety measures as a condition of using AS 511 3 tested external
wall assemb li es;

•

increased stringe ncy fo r the sprinkler protection of balconies on residentia l buildings
through referencing of a rev ised standard for automatic fire sprinkler syste ms
(AS 2 11 8. 1:2017);

•

c larifying language within the NCC re lating to the use of externa l wall claddings and
attachments; and

•

stricter compl iance documentation requirements in the NCC' s evidence of suitability
prov isions.

On 30 June 201 7, in response to the concerns raised as a resu lt of the Grenfell Tower fire in
London, the BMF agreed to examine the broader compl iance and enforcement problems
within the bui lding and construction systems that affect the effecti ve implementation of the
NCC.
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The BMF Assessment wil I consider and make recommendations on the establishment of a
national best practice model for comp liance and enforcement for building and construction, to
improve the compl iance and safety of Austral ian build ings.
The Terms of Reference for the BMF Assessment are provided at Attachment E.
It is acknowledged that the Committee supported the BMF's decision to commission the BM F
Assessment, and appo int Professor Peter Shergo ld AC a nd Ms Bronwyn Weir as the
independent experts. 1
On 30 June 20 I 7, the BMF also d irected the Australian Building Codes Board (ABCB) to
expedite the implementation of a comprehensive package of measures to prevent noncompliant use of wall cladding on high-rise buildings, through an amendment (as outlined
above) to Vo lume One of the 20 I 6 edition of the NCC (rather than wait ing until the release of
NCC 20 19).
The ABCB Office published the Public Comment Draft for NCC 2016 Vo lume One
Amendment on 18 August 2017, with feedback on the proposed amendment closing o n
IO September 20 17.
The ABCB Office and the ABCB ' s technical adv iso ry committees have reviewed the
responses received on the Public Committee Draft and recommendatio ns w ill be made to the
ABCB for its November 20 17 meeting. As such, the amendment is expected to be adopted in
early March 20 I 8.
The ABCB w ill also publish an updated Fire Performance o( External Walls and Cladding
Advisory Note (to reflect the amended provis ions), and a new Evidence of Suitability
Handbook.
In addition, on 6 October 2017, the BMF agreed that a ll Min isters wil l use their avai lable laws
and powers to prevent the use of a luminium compos ite panels (ACPs) with a polyethylene
(PE) core on class 2, 3, or 9 buildings of two or more storeys, and c lass 5, 6, 7 or 8 of three or
more storeys until it can be demonstrated that manufacturers, importers, in stallers, wo rking in
co llaboration with build ing practitioners, are complying with:
I . the new fi re testing standard for externa l wall cladding products (AS 5 11 3:20 16); and
2. a newly established system of permanent labelling on c ladd ing products to prevent
product substitut ion.
To ensure ACP products are supplied and used for the purpose for wh ich they are des igned ,
the BMF agreed to address inappropriate advert ising a nd labelling of PE alumin ium
composite c ladding utilising ava ilable laws and powers, a nd to ask the Leg is lative a nd
Governance Forum o n Consumer Affairs (CAF) to create a national informat ion standard for
ACP products.

Aluminium Composite Panels
The Commonwea lth Scientific and Industrial Research Organisation (CSIRO) was asked to
provide advice on the various types of ACPs currently manufactured. The CSIRO has
expertise in the testing of building facade materials, as well as the assessment of the
configuration of materials in construction in accorda nce w ith releva nt building codes and
standards.
ACPs are legitimate products with a multitude of uses for example, advert is ing, signage,
interior design features, caravans, refrigeration and freezer applications, and trailers.

1

Interim Report, pp. 41.
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ACPs are flat sheet mate ria ls, faced with thin aluminium s heet (typically 0.5mm thick) on
both sides. The thickness of the overa ll pane ls are often in the 3 to 4 mm range, but examp les
up to 6mm are avai lable.
The various types of ACP are distingui shed by the ir core materia ls, which s ignificantly
influence the fire properties of each panel. While so me examples of I 00 per cent mineral core
ACPs have been identifie d, the majo rity of ACPs have a core material that is a mixture of a
polymer (po lyethy lene) a nd minera l fillers or fire retarda nts. The proportion of the polymer
can be as little 1-3 per cent or as hig h as nearly I 00 per cent.
ACPs are described in manufacturer's marketing material as being one of th ree categories:
I.

A2 - ACPs are classified as ' A2' when tested to European fire certification usually have
3 per cent or less of polymer.

2.

FR (an abbrev iat io n for fire retardant) - FR-ACPs conta in some fire retardant in the core
and typ ica lly contain aro und 30 per cent polymer.

3.

PE (an abbreviation of po lyethy lene) - PE-ACPs have a core c lose to I 00 per cent
po ly mer.

A number o f ACPs us ing A2 a nd FR descriptors a re ce11ified for compliance under the
CodeMark certificatio n sche me fo r use externa l ly o n Type A and B construction 2 3, but with
spec ific limitatio ns on the ir applicat ion and use.
A further variant of ACP does not include polymers, but instead uses an alumin ium
' ho neyco mb' core, bonded w ith adhes ive. Some examples of this ACP have been s hown to
co mp ly w ith non-co mbustib ility concessio ns provided in the NCC, and subject to meet ing
additio na l requirements of AS 1530.3 'may be used where a non-combust ible material is
required ' 4 .
It should be noted that none of the three descriptions (A2, FR, P E) re late to test me thods or
provisions in Australia's NCC. 'Non-combusti ble ' is a defined term in the NCC, determined
by the test method in AS 1530. 1. It is unl ike ly t hat any ACP would meet this crite ria because
in pract ice, the fire performance of an external wa ll is not o nly dependent on the material
properties, but a lso o n aspects of the w ho le system inc luding (but not limited to), sheet fixing
method, ins ulat ion type, cav ity fire barriers, geometry and penetratio ns.
According ly, whe n e ng ineered appropriately, some ACPs may meet the performance
requirements of the NCC for externa l walls. Further, it is noted that PE-ACPs may a lso have
other applications permitted under the current requirements of the NCC, w ith examp les
in c luding as an attachment, s ig nage, interio r wal l lining and design features.
The Committee's focus was primari ly on the ACPs with a I 00% PE core; the following
responses focus on matters associated with this product type.

2

Type A constru ction is the most fire-resistant, and appli es to class 2, 3 and 9 buildings of three or more storeys;
and class 5, 6, 7, and 8 of four or more storeys.
3
Type B construction is the next most fire-res istant, and applies to class 2, 3 and 9 buildings of two or more
storeys; and class 5, 6, 7, an d 8 of three or more storeys.
4
NCC, Volume I, Clause Cl. 12
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RESPONSE TO THE RECOMMENDATIONS
Recomm endation l

The Australian government implement a total ban on the importation, sale and use of
Polyethylene core aluminium composite panels as a matter of urgency.
Response - Not Supported

Ban on Im portation
T he introductio n of border controls to restrict importation of aluminium composite panels
with a I 00 per cent po lyethylene core (PE-ACPs) is not supported by the Australian
Government, as it would be neither effective nor practical to impleme nt such restriction s.
It wo uld be impractica l for the Department of Immigrat ion and Border Protection ( DIBP) and
its operational arm, the Australian Border Force (ABF), to screen PE-ACPs for a number of
reasons, including:
•

the ABF wo uld not be able to reliably o r acc urate ly determine the po lyethy lene content of
the ACP core without destructive testing methods and a product design standard ;

•

ACPs can be imported as raw materials and non-finis hed forms , before undergo ing further
manufacturing processes do mestically;

•

while the ta riff system could be amended to spec ifica lly identify PE-ACPs, the tariff
system could no t differentiate goods intended to be used as building products from those
used for other purposes (such as advertis ing). The ABF cannot determine the end use of a
product at the border;

•

screening wo uld impose a range of costs on industry and s low down c learance times for
imported goods; and

•

screening would d ivert resources from e nforceme nt of other border controls ( i.e. asbestos,
drugs and weapons).

PE-ACPs are s uitable for use by Austral ian businesses in advertis ing s ignage and interior
design. A ban on the importation of PE-ACPs would have unintended consequences for
Au stralia n bus inesses that currently use such fit for purpose products.
Further, PE-ACPs are not the only type of externa l wa ll component that could be considered
combustible o r hazardous if used in a non-compliant manner w ith the NCC, many of wh ich
are manufactured domestica lly. As such, the introduction of a ban on the importation of an
indi vidua l product would not so lve the issue of non-compliance w ith the NCC.
It is also impo1tant to note that Australia must act in a ma nner cons istent w ith our
international trade obligations; as such, relevant tec hnica l regulations and standards must not
be more trade restrictive than necessary, and mu st not be app lied discriminately (i.e. only to
imports).

Ban on Sale and Use
The introduction of a ba n on the sale and use of PE-ACPs is also not suppo1ted by the
Australian Government.
The Australian Government and t he SOG have ackno w ledged that the current regulatory
framework places a s ignificant burden on the end of the product supply chain (i.e. on the
builder/ installer and the building cettifier/surveyor). 5 However, a ban on the sale and use of

5

Senior Officers' Group, Strategies to address risks related to non-conforming building products, pp. 14,
February 201 6

Page 9 of 14

PE-ACPs would place a disproportionate burden on the beginning of the supp ly chain,
effectively pe nalising product manufacture rs and suppliers rather than making the ent ire
building supply chain more respons ible for ensuring products are fit for purpose and used in
compliance w ith the NCC.
A diagram outlining the building product supply chain is provided at Attachment F.
The Austral ian Government is of the view that the national measures currently being pursued
by the BMF, through the work of the SOG, will effectively increase accou ntability of a ll
participants across the building suppl y chain, and improve building product conformity and
compliance with the NCC.
Manufacture rs and supp liers are expected to undertake due diligence to ensure the ir products
conform to Australian standards and regulatio ns; however, beyond specifying the products
design and inte nded purpose there is little w it hin a manufacturers contro l to ensure these
product are installed in compliance with building regulations.
Should manufacturers present fal se information or make mis lead in g representations about
building products or the ir suitability for use, reforms to state and territory building a nd
construct ion regu lations would ass ist w ith addressing the proble m. This may include the
extens ion and harmo nisatio n of the powers of building regulators nationally. The Australian
Co nsumer Law (ACL) is a broad principles based framework with strong gene ral prohibitions
against mi sleading conduct and misrepresentations in trade and commerce. G iven the
specialist nature of building products and usage as well as the specia list reg ula tion of the
sector, the Government considers more specific protections are needed in State and Territory
building regulations.
The recent legis lative reform in Queensland around the cha in o f respo ns ibility for nonconforming building products is a pos itive step forward.
As stated above, on 6 October 20 17, the BMF agreed to address inappropriate advertising and
labelling of PE-ACPs utilising available laws a nd powers, and to ask the CAF to create a
nationa l in formation standard for these products . This request will be conside red by CAF.

Recommendation 2

The Commonwealth government work with state and territory governments to establish a
national licensing scheme, with requirements for continued professional development for all
building practitioners.
Response - Noted
The Australian Government notes this recomme ndation , a nd is suppo rtive of measures to
support mobility a nd a li gnme nt of regulation across jurisdictions, however occupational
licensing is the responsib ility of states and territories.
A cons istent occupational licens ing scheme across jurisdictions has been previously
co ns ide red by the Counci l of Australian Governments (COAG). T he Commonwealth moved
away fro m national licensing in 201 3 when COAG anno unced that occupationa l Iicens ing
would re main a state a nd territory matter which wou ld be addressed through the Counc il fo r
the Australian Federatio n. T his decision fo llowed extens ive state- based consultation, after
w hich the majority of states decided not to pursue the proposed National Occupational
Licens ing Scheme (NOLS) reform.
T he BMF Assess me nt is expected to consider licensing and accred itation of building
practitioners and related professionals, among other matters.
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The outcome of the BMF Assessment will be to establish a national best practice model for
compliance and enforcement for building and construction, to improve the compliance and
safety of Australian buildings. As such, the findings of the BMF Assessment may inform the
case for change, and potential options for government intervention.
Recommendation 3

The Building M inisters ' Fomm give f urther consideration lo introducing nationally consistent
measures to increase accountability for participants across the supply chain.
Response - Supported
The Australian Government supports this recommendation, noting that the state and territory
governments have the const itutional authority for the regu latory framework that governs the
bu iIt environment.
Through the BM F and the SOG, the Australian Government has been working with the states
and territories to impro ve acco untab ility across the building supply chain. The Queens land
Government has recently passed an amendment to their building leg is lation, the Building and
Construction Legislation (Non-conforming Building Products- Chain of Responsibility and
Other Matters) Amendment Act 201 7 is an exampl e of how jurisdict ions can improve
regulatory oversight of the building product supply chain.
The purpose of the Queens land legislation is to, among other matters:
•

confer respo nsibilities on the building product supply chain to ensure building prod ucts,
so far as reasonably pract icable, conform to mandatory standard s;

•

expand the obligations of building practitioners (licensee's) to notify the Queensland
building regulator of wo rk hea lth and safety issues; and

•

widen grounds fo r the Queensland building regu lator to take disciplinary action aga inst
licensees.

Queensland 's legislation is based on principles agreed by the BMF, and is intended to be used
by other jurisd ictions as a mode l to be either adopted in fu ll or rev isited as appropriate to
accommodate the ir existing regulatory structure.
Whi le so me of the powers and enforcement measures contained in Queensland leg is lation
may already exist in other jurisdictions, the legislation can be a ' best practice' approach to
impose consistent obligations on participants of t he building product supply chain and
improve jurisdictional ability to detect and address non-co nformi ng building products.
The New South Wa les,(NSW) Government has a lso recently announced it intends to reform
the leg islation governing building ce11ification systems in NSW, to improve the requirements
relating to the accreditation, investigation, aud iting and disciplining of certify ing authorities.
The NSW Government intends to replace the existing legislation with a new Building and
Development Certifiers Act, and wi ll re lease a draft exposure Bill for public comment in
late 20 17.
The BMF Assessment will provide recommendations for a national best practice model for
the administration of building comp liance and enforcement regulations.
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Recommendation 4

That the Commonwealth government consider making all Australian Standards and codes
freely available.
Response - Supports in Principle
The Australian Government supports thi s recommendation in principle.

Access to the NCC
The Australian Government notes that the BM F, in May 2014, decided to make the NCC
ava ilable free online.
This decis ion has dramatically increased the number of practitioners accessing the NCC, with
users increasing fro m 11 ,000 (when the NCC was printed and so ld) to 160,000 (when the
NCC was made free on line as a PDF).
T he ABCB is also s implifying the des ign and language of the NCC to make it eas ier to
understand by a wider audience.
To implement this decis io n, the Australian Government and state and territory governments
increased the ir collective contributions to the operations of the ABCB and the ABC B Office,
via the IGA. As such, while the NCC has been made avai lable free on line, its deve lopme nt
and maintenance is still paid for by al l governments.

Access to Australian Standards
The Australian Government notes that standards are voluntary unless referenced in
legis latio n. It is estimated that one-th ird of some 7,000 Austra lian Standards are refere nced in
leg is lation, with the majority referenced in state a nd territory regulatio n.
Austra lian Standards mu st be purchased from co mmerc ia l distributo r SA i G lo ba l. Under a
Pub lishing and Licencing Agreement (PLA) w ith Standards Australia, SAi G lobal has the
exc lu sive rig ht to distribute Australian Standards until December 20 18, w ith an option for a
further fi ve years through to 2023. The Australi a n Government is not a party to the PLA.
It is a lso noted that Australian Standards that are m ade freely available st ill have to be paid for
and that the cost of doing so wi ll be borne by e ither the taxpayer or the consumer.
It sho uld be noted that whilst the Standards that are referenced in the NCC are not available
for free, the mandatory requ irements of the NCC can often be sat isfied through so lutio ns that
do not necessaril y re ly on the purchase of a Standard. In other words, whilst the NCC
references standards, it does not mandate the ir use.
Ensuring reasonable public access to Australian Standards is fundamenta l to the reliability of
products and services in the economy. Improving access to standards requires the support of
Standa rds Australia and SAi Global in facilitating g reater fle xibility and cost o ptions
available to government.
In Ju ly 2017, the COAG Industry and Skills Counci l (CISC) established a Standards
Accessibi lity Working Group tasked with invest igating options for improv ing standards
accessibil ity. T he working group will report bac k to the CISC by 3 1 January 2018.
Final ly, access to Australian Standards via the National Library of Australia and the state and
territo ry libraries, was restored for private research and stud y purpo ses until February 2019.
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Recommendation 5

The Commonwealth government consider imposing a penalties regime for non-compliance
with the NCC such as revocation of accreditation or a ban from tendering.for Commonwealth
funded construction work and substantial financial penalties.
Response - Noted
The Australian Government notes this recommendation.

Penalties regime
It is important to note that the State and Territory governments have responsibility for
regulating building and construction activities in their respective jurisdictions, which includes
penalising non-compliance with the NCC.
There are const itutional limitations on the extent to which the Australian Government could
regulate matters that the NCC deals with.
The BMF has commissioned an expert assessment to consider the broad comp liance and
enforcement problems within the State and Territory regulatory systems.
The BMF Assessment is not limited to considering the enforcement and penalty regimes of
each state and territory. Rather the BMF Assessment is considering the systemic issues
causing non-compliance and the comp liance monitoring capabi lity of jurisdictions to detect
and respond to identified non-compliance. As such, the outcome of the Assessment is
expected to inform how jurisdictions can improve both compliance monitoring and
enforcement practices across Austra lia.

Revocation of accreditation I ban from tendering for Commonwealth funded construction
Under the Building and Construction Industry (Improving Productivity) Act 2016, the Federa l
Safety Commissioner adm inisters the Building and Construction. Workplace Health and
Safety Accreditation Scheme (the WHS Accreditation Scheme).
Under the WHS Accreditation Scheme on ly builders accredited by the Federal Safety
Commissioner can enter into head contracts for building work that is funded directly or
indirectly by the Australian Government, subject to certain financial threshold s.
As s uch, the WHS Accreditat ion Scheme enables the Australian Government to use its market
influence, as a c lient and provider of capital, to improve WHS across the building and
construction industry.
The Australian Government notes the Federa l Safety Commissioner made the compliance of
building products w ith the Performance Requirements of the NCC a condition of accreditation
in January 20 I 7. The Federal Safety Commission has the power to suspend or revoke the
WHS accreditation of companies that fa il to meet the NCC's Performance Requirements. This
creates a major commercia l imperative for compliance amongst those companies seeking to
access Commonwealth funded construction projects.

Recommendation 6

The Commonwealth government ensure the Federal Safety Commissioner is adequately
resourced to ensure the office is able to carry out its duties in line with the new audit.function
and projected work.flow.
Response - Noted
The Federal Safety Commissioner is adequately resourced to carry out its functions.
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Recommendation 7

The Commonwealth government's decision to give.further consideration to Director
Identification Numbers and recommends that it expedites this process in order to prevent
directors from engaging in illegal phoenix activity.
Response - Supported

The Au stralian Government supports th is recommendat ion.
It is acknow ledged that the interim report was released just prior to the Government 's
announcement of a comprehensive package of reforms to address illegal phoen ixing.
The Government's package of reforms includes the introduction of a Director Identificatio n
Number (D IN) and a range of other measures to both deter and penalise phoenix act ivity. The
DIN will identify directors with a unique number, which wi ll interface with other government
agencies and databases to al low regulators to map the relationships between individuals and
ent ities and individuals and other peop le.
Recommendation 8

That state and territo,y government 's work together to develop a nationally consfatent
statutory duty of care protection.for end users in the residential strata sector.
Response - Noted

The Austra lian Government notes this recommendation and agrees in-principle with its intent.
The Government notes that the Committee made this recommendation drawing heav ily on the
submiss ion of the Owners Corporation, fo llow ing the High Court of Australia 's 20 14 dec ision
in Brookj1eld Multiplex Limited v The Owners Corporation Strata Plan 61288. 6
In essence, the High Co urt held that the builder of a strata-title apartment complex did not
owe a duty of care to the Owners Corporation from latent defects in the common property.
The regulatio n of strata and common property title is the responsibility of state and territory
governments. However, as per the High Court's decision, a duty of care under common law
cannot be assumed for strata owners who buy a property that turns out to be defective.
The Government be lieves that if nationally consistent lega l protection for end users of
res ident ial strata is to be cons idered, the most appropriate mechanism is through legislative
reform of existing state and territory strata laws.
In addit ion, the findings and recommendations to be tabled in the final report of the Shergo ld
and Weir assessment of the broader comp liance and enforcement problems within the
bu ilding and construction systems, would be valuab le in guiding any such reforms.

6
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Reporting Arrangements to the BMF

ATTACHMENT A

The Building Ministers' Forum (BMF} is a ministerial-level body
consisting of Commonwealth, State and Territory Ministers
responsible for building & plumbing policy.

ABCB, BRF and SOG

The BM F is responsible for overseeing governance of the built
environment, and considering other policy issues impacting the
building & construction industries.
The BMF is chaired by the Commonwealth, with the Department
of Industry, Innovation and Science providing secretariat support.

Building Ministers' Forum
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SOG Implementatio n Plan:

Strategies to Address Non-Conforming
Building Products

Purpose: Harmonisation of Technical Codes

Purpose: Coordination of Regulatory Responses

The ABCB is the multi-jurisdictional st andards writing body,
established under an Intergovernmental Agreement (IGA).

The BRF was established to help building regulators work more
cooperatively and efficiently across jurisdictions and portfolios on
non-conforming bui ldings products.

The BMF established the SOG on 31 July 2015, to invest igate and
develop a national strategic response to issues of non-conforming
building products (NCBP).

The BRF consists of the senior regulator of each jurisdictions building
authority, and is chaired by the Victorian Bui lding Authority.

The formation of t he SOG demonstrated a need for jurisdictions to
col laborate on matters of national significance, beyond that of NCC
and t he re mit of the ABCB.

The ABCB oversees t he development t he National Construction Code
(N CC), which incorporates all on-site building and plumbing
requirements int o a single document. The NCC prescribes the
minimum performance requireme nts for the design, construction and
performance of buildings t hroughout Aust ralia. The NCC calls up
relevant standards, as formed by Standards Aust ralia and other
st andards bodies.
The ABCB consist s of an independent Chair, ex-officio represent atives
from the Com monwealth, St ate and Territory governments, up to five
industry represent atives, and a representat ive of Local governments.
The ABCB is support ed in its work program by the ABCB Office, which
imple ment s t he ABCB's decisions and provides the Board with
t echnical and administ rative support.

The BRF is to be supported by a working group of building regulators
and consumer law regulators (BCWG) to help identify potential issues
tha t require a coordinated ju risdictional response across both
building and consumer law regulatory areas .
While the BRF and BCWG we re established in response t o a
recommendation of the SOG Report on non-conforming buildings
products, there are number of other cross-jurisdictional regulatory
issues that affect the implement ation of the NCC. The BMF may task
the BRF to u ndertake additio nal work as required.

Purpose: Collaboration on Policy

The SOG consists of senior officers from the Commonwealth and each
jurisdictions building authority, and is chaired by t he Quee nsland
Department of Housing and Public Wo rks.
Wit h the implementation of SOG's work on non-confo rming bu ilding
products now w ell underway, there are number of cross-jurisdictiona l
policy issues affecting Australia's building and const ruct io n industries
which the SOG collaborate on, as tasked by the BMF.

ATTACHMENT B

An Agreement
between
the Governments of
Commonwealth of Australia , the States and the Territories
to continue in existence and provide for the operation of the

AUSTRALIAN BUILDING CODES BOARD
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Australian Building Codes Board Intergovernmental Agreement

An Agreement made this 31st day of
January
, 2018 to continue in existence and
provide for the operation of the Australian Building Codes Board.
SIGNATORIES FOR EACH OF THE PARTIES
The Hon Craig Laundy MP

Assistant Minister for Industry, Innovation and
Science
Australian Government

Mr Mick Gentleman MLA

Minister for Planning and Land Management
Minister for Police and Emergency Services
Minister for the Environment and Heritage
Minister for Urban Renewal
Australian Capital Territory

The Hon Anthony Roberts MP

Minister for Planning
Minister for Housing
Special Minister of State
State of New South Wales

The Hon Matthew Kean MP

Minister for Innovation and Better Regulation
State of New South Wales

The Hon Nicole Manison MLA

Treasurer
Minister for Children
Minister for Infrastructure, Planning and Logistics
Northern Territory

The Hon Mick de Brenni MP

Minister for Housing and Public Works
Minister for Sport
State of Queensland

The Hon John Rau MP

Deputy Premier
Attorney-General
Minister for Justice Reform
Minister for Planning
Minister for Industrial Relations
Minister for Child Protection Reform
Minister for the Public Sector
Minister for Consumer and Business Services
Minister for the City of Adelaide
State of South Australia
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The Hon Ian Hunter MP

Minister for Water and the River Murray
Minister for Sustainability, Environment and
Conservation
Minister for Climate Change
State of South Australia

The Hon Guy Barnett MP

Minister for Resources
Minister for Building and Construction.
State of Tasmania

The Hon Richard Wynne MP

Minister for Planning
State of Victoria

The Hon Bill Johnston MP

Minister for Mines and Petroleum ; Commerce
and Industrial Relations ; Electoral Affairs ; Asian
Engagement
State of Western Australia
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Australian Building Codes Board Intergovernmental Agreement

AN AGREEMENTmade this 31st day of ___
Ja_n_u_a_._ry_ _ , 2018 between THE COMMONWEALTH OF AUSTRALIA (in this Agreement called 'the Australian
Govemmenf) ;
THE STATES OF NEW SOUTH WALES, VICTORIA, QUEENSLAND, SOUTH
AUSTRALIA, WESTERN AUSTRALIA AND TASMAN IA (in this Agreement called
individually a 'State' and collectively 'the States'); and
THE NORTHERN TERRITORY AND THE AUSTRALIAN CAPITAL TERRITORY (in this
Agreement called individually a 'Territory' and collectively 'the Territories').
RECITALS
1.

Australian Building Codes Board Intergovernmental Agreement Objectives

1.1 .

Through this Agreement the Australian Government, the States and the
Territories are facilitating the development of a more efficient, internationally
competitive Building and Construction industry through reforms to regulation
nationally.

1.2.

This Agreement recognises that the States and Territories have primary
responsibility for regulating Building and Construction.

1.3.

To strengthen reforms to Building and Construction regulation nationally, the
Parlies commit to:
a.

continuing in existence the Board established by the agreement of the
respective governments on 1 March 1994, as amended ;

b.

the National Construction Code (NCC) setting the minimum necessary
requirements for Building and Construction throughout Australia ;

c.

the adoption of the NCC by reference on a national basis through relevant
legislation;

d.

the consistent application of the NCC across and within each jurisdiction,
noting clause 19 of this Agreement;

e.

encouraging increased harmonisation in the administration of the NCC
across Australia ;

f.

encouraging increased compliance and enforcement cooperation and
information sharing between the States and Territories and where
appropriate the Australian Government;

g.

identifying options, as far as practicable, to further limit local government
interventions;

h.

seeking commitments similar to those in this Recital, from their local
governments or authorities where they have any administrative responsibility
for regulating Building and Construction; and as far as practicable ,
implementing a 'gateway' model which discourages the setting of prescriptive
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standards for Building and Construction that override the performance
requirements in the NCC; and
i.

continuing to provide a free electronic version of the NCC to industry and
continuing to improve its usability.

1.4.

The Parties will contribute towards the costs of the Board's operations in
accordance with the provisions of this Agreement.

1.5.

The respective Ministers of these Parties responsible for Building and
Construction policy, known as the Building Ministers' Forum, are collectively
responsible for the policies, decisions and actions to ensure the Building and
Construction requirements meet the expectations of the community.

OPERATIVE PROVISIONS

2.

Interpretation

Definitions and Acronyms
2.1.

In this Agreement, unless the context indicates otherwise:

ABCB Account

means the Australian Building Codes Board Account, a
special account created by a determination of the Finance
Minister under section 78 of the Public Governance,
Performance and Accountability Act 2016 (PGPA)

ABCB Chair

means the Chair of the Board, appointed in accordance
with clause 8

ABCB Office

means the Office, which resides in the Department, is
funded by the Parties contributions in accordance with this
Agreement

Addition

means any provision, within any Australian Government,
State or Territory legislative and/or regulatory instrument
(s), that imposes requirements relating to an
aspect of Building and Construction, which is either not
covered by the NCC or does not materially vary or expand
on a matter covered by the NCC
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Administration

means:
a. for the Australian Government: the Department or
agency that has administrative responsibility for
Commonwealth Building and Construction regulation
policy;
b. for a State or Territory: the relevant department,
statutory body, division or agency that has
administrative responsibility for State or Territory
Building and Construction regulation policy

Agreement

includes a reference to the clauses and attachments

ALGA Representative

means the representative of the Australian Local
Government Association, who is appointed in accordance
with clause 10

Annual Business Plan

means the document that details how the Board is going
to achieve its goals and objectives for the Financial Year

Annual Meeting

Means a meeting of the BMF to be held by no later than
June of each Financial Year required by clause 4.3

Annual Report

means the report required by clause 6.4.e

APS

means the Australian Public Service

BMF

means the Building Ministers' Forum

BMF Chair

means the Chair of the BMF, and the Minister of the
Australian Government with responsibility for Building and
Construction industry policy

BMF Minister

means the State or Territory Minister(s) with responsibility
for Building and Construction industry policy

Board

means the Australian Building Codes Board

Board's Objectives

means the objectives of the Board as set out in in clause 6
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Building and
Construction

means the design, construction, renovation , alteration or
extension of buildings, including plumbing and other
service installations.

Chief Executive Officer
(CEO)

means the person occupying the position of CEO of the
ABCB Office established by clause 16 or a person acting
in that role

COAG

means the Council of Australian Governments

COAG Principles

means the Best Practice Regulation - A Guide for
Ministerial Councils and National Standard Setting Bodies
(October 2007), as amended or replaced

Commencement Date

means the date on which this Agreement has been
executed by all of the Parties

Committees

means committees established under clause 14 and
includes the Building Codes Committee and the Plumbing
Code Committee

Conflict-of-Interest
Declaration

means a declaration by the ABCB Chair, Industry
Representative or ALGA Representative in a form
determined by the BMF Chair declaring that they will :
a. take reasonable steps to avoid any conflict of interest
(real or apparent) in connection with their membership
of the Board; and
b. disclose details of any material personal interest in
connection with their membership of the Board

Conflict-of-Interest
Guidelines

means the Australian Public Service Code of Conduct
Guidelines for managing Conflict of Interest.

Department

means the Australian Government department or agency
responsible for administering this Agreement

Indemnity Deed

means the indemnity deeds entered into by the Parties on
7 November 2000, as amended or replaced from time to
time
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Industry
Representatives

means the representatives of the Building and
Construction industries who are appointed in accordance
with clause 9.

Intellectual Property
Deed

means the intellectual property deeds entered into by the
Parties on 11 October 1996, amended on 28 August 2008
and as amended further or replaced from time to time

Intervention

means the process by which local government or other
authorities who have any administrative responsibility for
regulating Building and Construction , set prescriptive
standards that override the performance requirements in
the NCC

Minister

means:
a.

for the Australian Government: a Minister of State or
other member of the Federal Executive Council ;

b.

for a State or Territory: a Minister of the relevant State
or Territory; or

c.

for the Australian Government, a State or a Territory:
a person nominated by a Minister, as defined in
subclause a or b, as his or her representative from
time to time

Natural Phenomena

means geological , geographical or climatic factors

NCC

means the National Construction Code Series, comprising
the Building Code of Australia, Volumes One and Two ;
and the Plumbing Code of Australia, Volume Three, and
other on-site construction requirements , as directed by the
BMF

Parties

means the Australian Government, States and Territories
collectively

Prior Agreements

means the Agreements of the Parties signed on
1 March 1994, as amended on 27 July 2001 by the
Parties, the Agreement of the Parties on 26 April 2006, the
Agreement of the Parties on 30 April 2012, and the
Agreement of the Parties on XX XXXXXX 2017;
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Product Certification
Schemes

means certification schemes established for the NCC and
includes WaterMark and CodeMark

Proposal for Change

means a process, as defined by the Board, to consider
technical proposals to change the NCC and which is
consistent with the COAG Principles

PGPA Act

means the Public Governance Performance and
Accountability Act 2013

Regulatory Impact
Assessment

means a Regulatory Impact Assessment process as
defined by the COA G Principles

Regulatory Impact
Statement

means a Regulatory Impact Statement as defined by the
COAG Principles

Risk Management Plan

means the document prepared to identify risks, estimated
impact and define response to issues

Secretary

means the Secretary of the Department

SOG

means the Senior Officers Group established by the BMF
to perform functions other than those of the ABCB

Sectional Interest

having a current material concern, involvement and or
investment in one or more sections of the Building and
Construction industry

Services

means systems which include, but are not limited to, the
supply or removal of energy, information, water, waste
and ventilation.

Variation

means any provision, within any Australian Government,
State or Territory legislative and/or regulatory instrument
(s), that materially varies or expands on a matter covered
by the NCC.

Interpretation
2.2.

In this Agreement, except where the contrary intention appears :
a.

words in the singular include the plural and words in the plural include the
singular;
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b.

clause headings are for convenient reference only and have no effect in
limiting or extending the language of provisions to which they refer;

c.

a reference to any legislation or legislative provision includes any statutory
modification, substitution or re-enactment of that legislation or legislative
provision ;

d.

if any word or phrase is given a defined meaning, any other part of speech or
other grammatical form of that word or phrase has a corresponding meaning ;

e.

a reference to writing is a reference to any representation of words , figures or
symbols , whether or not in a visible form.

2.3 .

The Parties do not intend that this Agreement should be legally binding.

3.

Commencement

3.1.

This Agreement shall commence on the Commencement Date.

3.2.

On the Commencement Date this Agreement replaces all Prior Agreements.

3.3.

The proceedings, decisions or actions taken by the Board under the Prior
Agreements are adopted and confirmed as proceedings, decisions or actions of
the Board continued in existence by this Agreement.

3.4.

Nothing in this Agreement affects the continued operation of an Intellectual
Property Deed or an Indemnity Deed.

3.5.

This Agreement may be varied with the written consent of all Parties.

4.

Building Ministers ' Forum

4.1 .

The BMF comprises the group of Australian Government, State and Territory
Ministers with responsibility for Building and Construction.

4.2.

In implementing this agreement the BMF will:

4.3.

a.

take account of societal needs and expectations;

b.

set the strategic policy direction for the Board, taking account of any COAG
agreements;

c.

set the strategic policy direction for the SOG, taking account of any COAG
agreements;

d.

at its discretion, direct the Board and the SOG to work collaboratively on
specific national strategic Building and Construction issues;

e.

ensure as far as practicable that the NCC requirements are consistently
applied across the States and the Territories, taking into consideration clause
19; and

f.

encourage reduced reliance on regulation by providing a forum for the
exploration of alternative mechanisms for delivering outcomes.

The BMF will hold an Annual Meeting to :
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a.

agree or amend, where relevant, the Strategic Plan of the Board;

b.

agree or amend , where relevant, the Risk Management Plan of the Board;

c.

agree or amend the Annual Business Plan, including the work program, of
the Board, for the next financial year;

d.

review outcomes and progress against the Board's Objectives and the
Annual Business Plan(s) of the Board;

e.

review the annual reports of Variations to the NCC; and

f.

make decisions on recommendations provided. by the Board.

4.4.

The BMF may hold additional meetings in a financial year; the time and date of
the additional meeting(s) shall be determined by the BMF Chair in consultation
with State and Territory BMF Ministers.

4.5.

The BMF may hold its meetings at two or more venues using any technology that
gives the BMF Ministers, as a whole, a reasonable opportunity to participate.

4.6.

The BMF will operate by consensus of those present at the meeting.

4.7.

Where the BMF does not agree by consensus a majority decision will be sought,
through a vote. If a tied vote is achieved , the BMF Chair shall cast the deciding
vote.

4.8.

Each jurisdiction with more than one Minister represented on the BMF must have
an agreed jurisdictional position represented as a single vote.

4.9.

In setting the priorities or projects of the Board under clause 4.2, the Parties
acknowledge the limits on the exercise of power by the Board set out in clauses
5.1 through 6.7.

Decisions without meetings

4.1 O.

The BMF Chair may write to the BMF Ministers seeking their agreement on a
BMF Minister, COAG, SOG or ABCB Chair proposal for a decision outside of a
scheduled meeting.

4.11.

In seeking the BMF's agreement outside of a scheduled meeting , the BMF
Minister, COAG, SOG or ABCB Chair must provide detailed advice, with
supporting documentation, to allow the BMF to consider the proposal.

4.12.

BMF Ministers will have no longer than two months from the date of the BMF
Chair's written notification, unless otherwise specified, within which they are
required to consider the proposal and respond to the proposal in writing. If a
response is not received within the specified timeframe, it will be taken as
abstaining.

4.13.

Decisions will be made by consensus.

4.14.

The BMF Chairwill write to all BMF Ministers within one month to advise them of
the outcome of the consideration of that proposal.

Page 10

Australian Building Codes Board Intergovernmental Agreement

4 .15.

Where there is no consensus, the matter may be referred to the next meeting of
the BMF.

BMF changing priorities and projects of the Board
4.16.

Where a BMF Ministeror ABCB Chair proposes a change to the Board's
strategies , priorities and work plan after the Annual Business Plan has been
agreed, the proponent must provide detailed advice, with supporting
documentation, within a reasonable timeframe which allows the BMF to consider
the proposal.

4. 17.

The BMF Chair must seek advice from the Board on the resourcing implications
together with the impact of the proposal on existing priorities, projects or work
plan.

4 .18.

A proposal must be supported by a consensus decision of the BMF before the
changes contained in the proposal can be made or implemented.

ABCB Review
4.19.

The BMF may agree to a review of the operations of the Board and the ABCB
Office, including the administration of this Agreement.

5.

Australian Building Codes Board

5.1 .

The Board established by the Prior Agreements is continued in existence by this
clause.

5.2 .

The Board shall consist of between ten and sixteen members including:
a.

an independent ABCB Chair,

b.

the head of each Australian Government, State and Territory Administration
or a person , with the authority and seniority to make decisions on behalf of
their administration , nominated by the head to be a member;

c.

a representative of the ALGA; and

d.

up to five Industry Representatives, at least one of whom shall have
plumbing expertise.

5.3.

The ABCB Chair, the Industry Representatives, and the ALGA Representative
shall be appointed in accordance with clauses 8, 9, and 10. All other
appointments to the Board are ex officio.

6.

Board's Objectives

6.1.

The Board's Objectives are to :
a.

through the NCC, develop and maintain codes and standards;
A.

that accord with strategic priorities established by the BMF;
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B.

that address issues relating to the design, construction, performance
and liveability of Building and Construction ; and

C. that are the minimum necessary to efficiently achieve:

b.

i.

safety and health;

ii.

amenity and accessibility, and

iii.

sustainability.

ensure that, in determining any change to the code and the level of the
requirements:
A.

there is a rigorously tested rationale ;

B.

the proposals are effective and proportional to the issues being
addressed such that the code will generate benefits to society greater
than the costs (that is, net benefits) ;

C. there is no regulatory or non-regulatory alternative that would generate
higher net benefits ; and
D.

c.

the competitive effects of the code have been considered ; and the code
is no more restrictive than necessary in the public interest.

ensure that NCC requirements are:
A.

performance-based;

B.

verifiable;

C.

based on appropriate international standards; and

D. expressed in plain English.

6.2.

d.

provide a forum to explore alternative mechanisms for delivering Building
and Construction outcomes;

e.

raise awareness of, and provide information to industry and relevant
stakeholders on , the development and implementation of the NCC;

f.

manage or oversee the management of product certification schemes
relating to Building and Construction that are consistent with the strategic
priorities set by the BMF and assist the Board with achieving its Objectives
listed above.

The proceedings and operations of the Board must be directed to the
achievement of the Board's Objectives.

Functions of the Board
6.3.

To achieve the Board's Objectives the Board will:
a.

give effect to the Strategic Plan, the Risk Management Plan and the Annual
Business Plan agreed to by the BMF;
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b.

develop, advise and make recommendations to the BMF on matters
consistent with the Board's Objectives;

c.

make decisions on matters relevant to the NCC:
A.

in accordance with directions given through the BMF; and

B.

that are consistent with the Board's Objectives;

d.

develop, publish and maintain the NCC;

e.

implement the BMF's strategic direction and approved work programs ,
monitor the annual budgets , and priorities for the ABCB Office;

f.

implement and monitor the three yearly amendment timetable for the
development and publication of the NCC;

g.

amend the NCC during the three yearly amendment timetable in
circumstances where:
A.

failure to publish and make the relevant amendment would expose the
community to significant safety or health risks;

B.

the text of the NCC contains significant factual or technical errors; or

C.

by direction of the BMF

h.

support consultation with governments, industry, consumer groups and other
organisations in the implementation of the work program ; and

i.

provide strategic guidance to the CEO in the fulfilment of his or her duties.

Reporting Requirements for the Board
6.4.

At each year's Annual Meeting of the BMF the Board will provide:
a.

a report on the progress of projects and status of agreed priorities against
the agreed Annual Business Plan for the financial year;

b.

a report on the overall performance of the Board against the agreed Risk
Management Plan, including reporting on the risk mitigation strategies for
Product Certification Schemes administered by the Board;

c.

a report on the overall performance of the Board in achieving outcomes in
accordance with the Board's Objective;.

d.

an Annual Business Plan, including estimated budget, for the following
financial year (including a forward work program for the following two
financial years);

e.

an Annual Report regarding the Variations from the NCC reported by the
States and Territories under clause 19, which will:
A.

highlight any Variations from the NCC and the non-adoption of NCC
amendments, by the States and Territories;
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B.

identify areas of duplication and inconsistency in State and Territory
legislation; and

C.

identify opportunities for greater consistency in Building and
Construction regulation between the States and Territories.

6.5.

As soon as practicable , but no later than 31 August of the following financial year,
the ABCB Chairwill also provide the BMF Chair, for distribution to BMF Ministers
(out of session), the financial statements, including variances between budgeted
and actual , against the Annual Business Plan for the previous financial year.

6.6.

The ABCB Chair, on behalf of the Board, will report to the BMF Chair any
amendment the Board makes to the NCC outside of the three year amendment
cycle, set out in clause 6.3.g.

Limits on the exercise of powers

6.7.

The Board will comply with the COAG Principles in addressing regulatory reform.
In particular, the ABCB Office under the direction of the Board will:
a.

conduct Regulatory Impact Assessments , which will:

A.

assess whether government action is necessary or desirable; and

B. quantify the impact of government action,
b.

where required, prepare Regulatory Impact Statements, which will follow the
COAG Principles; and

c.

consult with the Office of Best Practice Regulation or its equivalent body.

7.

Assistance to be provided to the Board by the Administrations

7.1.

Each of the Administrations is responsible for providing support appropriate to
facilitate the work of the Board, including:
a.

liaising and co-operating with the CEO of the ABCB Office; and

b.

providing timely advice on :

A.

the implications of proposals of the Board that affect or are affected by
legislation of the State or Territory; and

B.

other matters as requested by the Board.

7.2.

Each of the Administrations will meet a mutually agreed timetable for
development and delivery of amendments to the NCC.

8.

Appointment of the ABCB Chair

8.1.

The ABCB Chair must:
a.

be independent from Sectional Interests; and

b.

have a capacity to advance the work of the Board.

Page 14

Australian Building Codes Board Intergovernmental Agreement

8.2 .

If the position of the ABCB Chair is vacant or is likely to become vacant, the BMF
Chair is responsible for nominating a person as his or her preferred candidate for
the position.

8.3.

The BMF Chair must advise all of the BMF Ministers of his or her preferred
candidate.

8.4.

In the event a BMF Minister disagrees with the BMF Chair's preferred candidate,
the BMF Minister may nominate an alternative person and advise the BMF Chair
and the other BMF Ministers of his or her preferred candidate.

8.5 .

Where a majority of BMF Ministers agree on a candidate to be appointed as the
ABCB Chair, the BMF will appoint that person as ABCB Chair for a period of up
to five years.

8.6.

The ABCB Chair may be reappointed for a period of up to 12 months with the
agreement of the BMF Ministers.

8.7.

Each jurisdiction represented on the BMF can only exercise a single vote on the
appointment of the ABCB Chair.

8.8.

In the event a majority of BMF Ministers are unable to agree on a candidate to be
appointed as ABCB Chair, the process described in clauses 8.1 to 8.4 shall be
repeated until a candidate is agreed upon.

8.9.

The agreed candidate, prior to being appointed as the ABCB Chair, will be
required to provide the BMF, through the BMF Chair, with the following
declarations:
a.

Conflict-of-Interest; and

b.

to perform his or her duties in accordance with the Functions of the Board.

8.1 O.

The BMF Chair will decide the remuneration for the ABCB Chair, which will be
paid from the ABCB Account. In setting the remuneration , the BMF Chair will
have regard to relevant rates published by the Remuneration Tribunal.

8.11.

A person ceases to be the ABCB Chair and a member of the Board if he or she:

8.12.

a.

resigns the office by instrument in writing to the BMF Chair, or

b.

is otherwise removed from office by the BMF Chair, as set out in clause 8.12 .

After consultation with the State and the Territory BMF Ministers, the BMF Chair
may remove the ABCB Chair from the Board if he or she:
a.

has breached clause 12 of this Agreement; or

b.

has missed two consecutive official meetings in a year; or

c.

has failed to perform his or her duties in accordance with the Functions of the
Board; or

d.

is unable to perform the required duties due to illness or incapacity; and/or
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e.

does not satisfy the BMF Chair that he or she should not be removed from
the Board after being provided 30 days' notice to advise in writing why he or
she shou ld not be removed from the Board.

9.

Appointment of Industry Representatives

9.1 .

If the position of one or more of the Industry Representatives is vacant or is likely
to become vacant, the BMF Chairwill write to BMF Ministers and one or more
recognised industry representative bodies, agreed by the BMF, requesting
nominations for an Industry Representative and a justification of each nominees'
credentials against the considerations set out in clause 9.5.

9.2.

The BMF Chair shall provide the BMF Ministers with the list of persons
nominated by the jurisdictions and recognised industry representative bodies and
request that the BMF Ministers, subject to clause 9.3, reach a majority decision
on the appointment of new Industry Representatives from the list of
recommended persons.

9.3.

Each State and Territory represented on the BMF can only exercise a single vote
on the appointment of an Industry Representative to the Board.

9.4.

The BMF Chair shall not vote on the appointment of new Industry
Representatives unless there is a tied vote or agreement cannot be reached, in
which case the BMF Chair will have a deciding vote, and in doing so must
provide the reasons for his/her decision.

9.5.

In appointing persons as Industry Representatives, BMF Ministers should take
the following considerations into account:
a.

only persons who have the appropriate expertise to complement the capacity
and skill set of the Board should be considered ;

b.

the Industry Representatives should, collectively, bring a wide range of
sectoral expertise to assist the Board in its deliberations;

c.

each Industry Representative should have the capacity to actively contribute
to the Board's decision-making processes by participating in official Board
meetings, sub-committees, and representing the Board in other relevant
forums ; and

d.

each Industry Representative should be able to comply with the relevant
requirements of this Agreement.

9.6.

Where a majority of BMF Ministers agree on a candidate in accordance with
clause 9.2 and 9.3, the BMF will appoint that person as an Industry
Representative for a period of up to five years .

9.7.

The agreed candidate, prior to being appointed to the Board, will be required to
provide the BMF, through the BMF Chair, with the following declarations:
a.

Conflict-of-Interest; and

b.

to perform his or her duties in accordance with the Functions of the Board.
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9.8.

The BMF Chair will decide the remuneration for the Industry Representative,
which will be paid from the ABCB Account. In setting the remuneration , the BMF
Chair will have regard to relevant rates published by the Remuneration Tribunal.

9.9.

An Industry Representative may only serve a maximum of two consecutive terms
on the Board.

9.1o.

An Industry Representative ceases to be a member of the Board if that person :

9.11 .

a.

resigns the office by instrument in writing to the BMF Chair, or

b.

is removed from office by the BMF Chair, after consultation with the State
and Territory BMF Ministers either following a recommendation by the ABCB
Chair under clause 9.11 or otherwise.

The ABCB Chair may recommend that the BMF Chair remove an Industry
Representative from the Board if that Industry Representative:
a.

has breached clause 12 of this Agreement; or

b.

has missed two consecutive official meetings in a year; or

c.

has failed to perform his or her duties in accordance with the Functions of the
Board; or

d.

is unable to perform the required duties due to illness or incapacity; and/or

e.

does not satisfy the ABCB Chair that he or she should not be removed from
the Board after being provided 30 days' notice to advise in writing why he or
she should not be removed from the Board.

10.

Appointment of ALGA Representative

10.1.

If the position of the ALGA Representatives is vacant or is likely to become
vacant, the BMF Chair will write to the ALGA requesting nominations for the
vacancy and a justification of each nomin ee's credentials against the
considerations set out in clause 10.5.

10.2.

The BMF Chair shall provide the BMF Ministers with the list of persons
nominated by the ALGA and request that the BMF Ministers, subject to clause
10.3, reach a majority decision on the appointment of a new ALGA
Representative from the list of recommended persons .

10.3.

Each State and Territory represented on the BMF can only exercise a single vote
on the appointment of an ALGA Representative to the Board.

10.4.

The BMF Chair shall not vote on the appointment of new ALGA Representative
unless there is a tied vote, in which case the BMF Chair will have a deciding vote,
and in doing so must provide the reasons for his/her decision.

10.5.

In appointing a person as ALGA Representative, BMF Ministers should take the
following considerations into account:
a.

only persons who have the appropriate local government expertise to
complement the capacity and skill set of the Board should be considered;
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b.

the representative should have the capacity to actively contribute to the
Board's decision-making processes by participating in official Board
meetings, sub-committees, and representing the Board in other relevant
forums; and

c.

the representative should be able to comply with the relevant requirements of
this Agreement.

10.6.

Where a majority of BMF Ministers agree on a candidate in accordance with
clause10.2 and 10.3, the BMF will appoint that person as the ALGA
Representative for a period of up to five years.

10.7.

The agreed candidate, prior to being appointed to the Board, will be required to
provide the BMF, through the BMF Chair with the following declarations:
a.

Conflict-of-Interest; and

b.

to perform his or her duties in accordance with the Functions of the Board.

10.8.

The ALGA Representative may only serve a maximum of two consecutive terms
on the Board.

10.9.

The ALGA Representative ceases to be a representative of the Board if that
person :

10.1O.

11.

a.

resigns the office by instrument in writing to the BMF Chair, or

b.

is removed from office by the BMF Chair, after consultation with the BMF
Ministers either following a recommendation by the ABCB Chair under
clause 10.10 or otherwise.

The ABCB Chair may recommend that the BMF Chair remove the ALGA
Representative from the Board if he or she:
a.

has breached clause 12 of this Agreement; or

b.

has missed two consecutive official meetings in a year; or

c.

has failed to perform his or her duties in accordance with the Functions of the
Board; or

d.

is unable to perform the required duties due to illness or incapacity; and/or

e.

does not satisfy the ABCB Chair that he or she should not be removed from
the Board after being provided 30 days' notice to advise in writing why he or
she should not be removed from the Board.

Meetings of the Board

Timing and number of meetings

11.1 .

The Board shall meet at least twice each financial year, and hold additional
meeting(s) for the financial year as required or when the BMF calls the Board to
hold an urgent meeting.

11 .2.

The times and dates of meetings shall be determined by the Board.

Page 18

Australian Building Codes Board Intergovernmental Agreement

11 .3.

A Board meeting may be held at two or more venues using any technology that
gives the members, as a whole, a reasonable opportunity to participate.

Quorum

11.4.

The quorum for a meeting is ten Board members, so long as more than half the
members present are ex officio. The quorum must be present at all times during
the meeting.

11 .5.

A Board meeting cannot proceed if an AB<:;B Chair has not been appointed as
per clause 8.

11.6.

The ABCB Chair is expected to chair all Board meetings. If he/she is not
available, the Board members present at the meeting will elect a member to chair
the meeting.

Conduct of meetings and voting

11 .7.

Each Board member or his or her delegate (refer clause 11.24) is entitled to
exercise one deliberative vote on any matter for decision, unless:
a.

the member is also acting as a proxy for another Board member (clause
11.17).

11.8.

Participation in the deliberation of an agenda item is limited to Board mem be rs.

11.9.

Decisions of the Board will be by absolute majority of all Board members entitled
to attend and vote.

11 .10.

Ex officio Board members may, through the ABCB Chair or CEO, invite observers
to Board meetings from time to time.

11 .11 .

The deliberations and decisions of the Board will be recorded in writing and
circulated to the BMF.

11 .12.

All dissenting positions by Board members will be recorded.

11 .13.

Before the Board can decide on a proposal to incorporate a new initiative into the
agreed work plan for a financial year, the ABCB Chair must refer the proposal to
the BMF for agreem ent and/or amendment.

11 .14.

Where a significant non-technical proposal is made that, if agreed, would
determine a policy position of the Board and does not have the unamimous
support of the Board, the proposal will be referred to the BMF for consideration
and direction if not previously agreed by the BMF.

11.15.

If the ABCB Chair is of the view that a decision on the proposal is urgent, he or
she may ask the BMF Chair to write to the BMF Ministers and seek a decision on
the proposal outside of a scheduled meeting in accordance with clause 4 .10.

11 .16.

Board members must not participate in any deliberations or vote in any matters in
which they may have or may be perceived to have a Conflict-of-Interest (clause
12).

11 .17.

The CEO of the ABCB Office will:
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a.

attend all Board meetings;

b.

report on the actions of the ABCB Office and its progress against the agreed
work plan and budgets;

c.

provide information and advice to the Board as requested; and

d.

via the ABCB Office, provide the secretariat services for the Board meeting .

Proxy voting for the ABCB Chair, Industry Representatives, and ALGA Representative

11 .18.

The ABCB Chair, Industry Representatives and ALGA Representative may
nominate a Board member who is an Industry Representative or ALGA
Representative as their proxy at a meeting of the Board.

11 .19.

In order for a nomination of a proxy to be effective, a valid nomination must be
received by the ABCB Office at least two working days before the Board meeting.

11 .20.

A nomination of a proxy is valid if it is signed by the relevant Board member and
contains the following information:
a.

the member's name and address;

b.

the proxy's name; and

c.

the meeting at which the nomination may be used.

11 .21.

A nomination does not have to be witnessed.

11.22.

A nomination may specify the way the proxy is to vote on a particular resolution.

11.23.

A proxy nominated in accordance with this clause 11 has the same rights as the
Board member they are representing at the meeting, including:

11.24.

a.

to speak at the meeting; and

b.

to vote.

The ABCB Office must send the ABCB Chair, Industry Representative or ALGA
Representative a proxy appointment form for a meeting where the member has
requested the form.

Delegates

11 .25.

Each ex officio Board member may appoint a delegate, for one meeting per
financial year.

11.26.

Any delegate appointed under 11 .25 must be delegated the power to make
decisions on behalf of their Administration.

Decisions without meetings

11.27.

Decisions of the Board may be made by communication between its members
without calling a formal meeting, provided that:
a.

all members are consulted on each matter for decision;

b.

decisions are made in accordance with clause 11 .9; and
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c.

all members are informed of the decision made.

Changing priorities and projects of the Board

11 .28.

The Board must act in accordance with any direction from the BMF, and in
accordance with the processes set out in clauses 3.1 to 11 .28, except in the
following circumstances :
a.

where, for reasons of extreme urgency brought about by unforeseen events
(such as natural disasters), the Board may approach the BMF out of session
for approval to commission research .

11 .29.

Any changes to the NCC that are requested by a non-BMF proponent, shall be
made through the Board's Proposal for Change processes.

12.

Conduct of the Board

Code of Conduct

12.1.

The ABCB Chair, the Industry Representatives and the ALGA Representative will
conduct themselves in accordance with the APS Code of Conduct and APS
Values (see sections 10 and 13 of the Public Service Act 1999 (Cth)
respectively) .

12.2.

Ex officio Board members will conduct themselves in accordance with the Code
of Conduct requirements for their respective jurisdictions.

Conflict-of-Interest

12.3.

The ABCB Chair, Industry Representatives and ALGA Representative are
responsible for keeping their respective Conflict-of-Interest Declarations to the
BMF Chair up-to-date.

12.4.

The ABCB Chair, Industry Representatives and ALGA Representative must make
a further Conflict-of-Interest Declaration should an actual or perceived conflict-ofinterest of an ongoing nature arise during the term of their appointment.

12.5.

The Board must apply the APS Code of Conduct Guidelines for managing
Conflicts-of-Interest to deal with conflicts as they arise in proceedings and
operations of the Board.

13.

Representation on other Bodies

13.1.

The Board may be represented on another body or bodies in accordance with
resolutions of the Board.

14.

Committees

14.1.

There shall be a Building Codes Committee and a Plumbing Codes Committee to
provide advice to the Board.

14.2.

The Board may establish other Committees, from time to time, as required.

14.3.

The Board will determine the Committees Chairs , composition and operation.

14.4.

The Committees can make recommendations to the Board.
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14.5.

Board members may attend any meeting of a Committee established by the
Board.

15.

Funding

Contributions

15.1 .

Each Party's funding contribution to support the operation of the Board is set out
in ATTACHMENT A to this Agreement, unless otherwise varied by the BMF.

15.2.

The Board's funding shall be provided by :
a.

annual appropriation by the Australian Government to the ABCB Account;
and

b.

crediting of payments made by the States and Territories to the Australian
Government for the purposes of the ABCB Account to the ABCB Account.

15.3.

Annual contributions of funds are payable by the Parties once an appropriation is
available, or as soon as practicable after the commencement of each financial
year, whichever is the later.

15.4.

The Australian Government may receive payments from other sources for the
purposes of th e Board or arising from the activities of the Board, and these
amounts are to be credited to the ABCB Account.

ABCB Account

15.5.

The annual contributions of each Party determined under clause 15.1 and any
other payments paid to the Australian Government for the purposes of the Board
will be credited to the ABCB Account.

15.6.

Amounts standing to the credit of the ABCB Account may only be debited for the
purposes of achieving the Board's Objectives.

15.7.

Amounts that may be paid to the Australian Government and credited to the
ABCB Account are any amounts:

15.8.

a.

that are held in trust for, or otherwise for the benefit of, a person other than
the Australian Government;

b.

appropriated by law for the purpose of crediting the ABCB Account;

c.

received in consideration for any service , benefit, activity, transaction or
other matter which is congruent with the expenditure purpose of the ABCB
Account; and

d.

paid to the Australian Government by any person for the expenditure
purposes of the relevant account.

The Australian Government is authorised to enter into contracts, agreements or
arrangements on behalf of the Parties, under the overall policy direction of the
BMF and implemented by the ABCB, and in accordance with this Agreement.
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16.

Chief Executive Officer

Appointment
16.1.

A CEO shall be appointed by the Secretary of the Department.

16.2.

The Secretary will consult with the ABCB Chair on the appointment of the CEO.

16.3.

The CEO will be an APS employee and must comply with all Commonwealth
laws in the performance of his or her role under this Agreement.

Functions and powers
16.4.

The CEO will manage the day to day activities of the ABCB Office, including
coordinating the activities of the Board, and carrying out and managing the
implementation of Board directives and decisions in accordance with this
Agreement.

16.5.

The CEO shall , with the strategic guidance of the Board and consistent with the
PGPA Act and associated instruments and policies, co-ordinate, manage and
facilitate the implementation of the Board's decisions regarding th e Board's
Objectives. In particular, the CEO will have responsibility for:
a.

Financial management of the ABCB Office;

b.

Technical support services;

c.

Administrative and operational support, including technical and secretariat
support for the Board and Comm ittees;

d.

Management of research projects ;

e.

Consultation and liaison ;

f.

Information dissemination;

g.

Technica l advice on policy development; and

h.

Other matters as determined by the Board.

16.6.

The CEO must at least once a year, and prior to the June meeting of the BMF,
report to the Board on the achievement of the Board's Objectives of the
Agreement for the financial year.

16.7.

The CEO, as soon as practicable but no later than 31 July of the following
financial year, will provide the ABCB Chair (out of session}, the financial
statements, including variances between budgeted and actual, against the
Annual Business Plan for the previous financial year.

17.

Administration

Delegations and authorisations
17.1.

The CEO shall discharge duties and functions in the administration of the ABCB
Office and the Board's Annual Business Plan in an efficient, effective and ethical
manner.
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17.2.

The Secretary will make arrangements to enable the CEO to discharge his or her
duties and functions under this Agreement.

17 .3.

The Secrotary will issue the CEO a delegation to approve commitments, enter
into, vary or administer arrang_ements under the PGPA Act.

Engagement of Contractors

17.4.

Contractors may be engaged by the CEO on behalf of the Board to carry out
tasks associated with the functions of the Board.

17.5.

The terms and conditions on which contractors are engaged under clause 17.4
must:
a.

be an efficient, effective, ethical and economical use of relevant money and
not inconsistent with the PGPA Act;

b.

be in accordance with the Department's Accountable Authority Instructions;

c.

be in accordance with the Commonwealth Procurement Guidelines; and

d.

if the engagement is not by the Secretary, be in accordance with any
delegation by the Secretary of his or her powers under the PGPA Act.

Travel and Meeting Costs

17.6.

The CEO may agree to approve travel and other costs incurred by the ABCB
Chair, Industry Representatives, and the ALGA Representative, Committee
members or contractors where those costs are related to the pursuit of the
bu siness of the Board on a case by case basis.

17.7.

Approved travel and other costs will be paid in accordance with the Department's
normal travel arrangements and policies.

17.8.

Subject to any restrictions in any delegation from the Secretary or the
Department's Accountable Authority Instructions, the CEO may, where he or she
is requested by the Board to engage a particular person to conduct research or
provide advice to the Board, agree to pay the travel and other costs associated
with the services of that person as part of the terms of their engagement.

18.

Transitional arrangements

18.1.

The members of the Board appointed under the Prior Agreements will continue
as members of the Board under this Agreement as if they were appointed under
this Agreement.

19.

Consolidation of, Variations from, and Additions to the NCC

19.1.

Each of the Administrations will take reasonable steps to consolidate all of their
mandatory provisions affecting the design, construction and performance of
Building and Constrvction into the NCC.

19.2.

The Parties agree that, as far as practicable:
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19.3.

a.

requirements relating to the design, construction and performance of Building
and Construction in areas affected by, or likely to be affected by , Natural
Phenomena ("Natural Phenomena Requirements") should be included in the
NCC; and

b.

it should be specified in the NCC that Natural Phenomena requirements only
apply in areas affected by, or those likely to be affected by, Natural
Phenomena; and

c.

all reasonable steps should be taken to include Additions in the appendix of
the NCC so that any requirements that apply in addition to the NCC are
clearly identified.

Each Party commits, as far as practicable, to:
a.

reducing or validating Variations to the NCC in its legislation;

b.

restrict making a Variation from the NCC, unless:
A.

there is a net benefit as evidenced by a Regulatory Impact Assessment
conducted in accordance with assessment processes in each
jurisdiction; and

8.

the Variation is approved by the relevant Minister.

c.

identifying Variations from the NCC and the non-adoption of NCC
amendments in their respective jurisdictions and reporting this information to
the Board on an annual basis.

d.

reducing, restricting or validating local government or authorities where they
have any administrative responsibility for regulating Building and
Construction interventions to the NCC.

20.

Intellectual Property

20 .1.

This Agreement does not affect the ownership of Intellectual Property in any
materials created by, under, or for the purposes of the Board.

20.2.

Intellectual Property shall continue to be dealt with in accordance with an
Intellectual Property Deed between the Parties.
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21.

Indemnity Issues

21.1.

The Part1es agree that ex officio members of the Board are indemnified by their
own Administration.

21.2.

Any indemnities or apportionment of costs relating to the ABCB Chair, Industry
Representatives, and the ALGA Representative , will be dealt with in separate
deeds between the Parties.

21 .3.

In principle, the Parties agree:
a.

to indemnify the Australian Government (in proportion to the Parties'
respective funding contributions made under this Agreement) for any liability
incurred as a result of activities performed by the CEO and the ABCB Office ,
in carrying out and managing the implementation of the Board directives and
decisions in accordance with this Agreement;

b.

that, notwithstanding clause 21 .3.a, any indemnities the Parties provide in
favour of the CEO and the ABCB Office will be reduced proportionately to the
extent that any fraudulent, malicious, illegal or negligent act or omission on
the part of the CEO and the ABCB Office contributed to the liability, and

c.

that the Australian Government, States and Territories, collectively, through
the Board have the capacity to identify and manage risk through the direction
that is given by the Board to the CEO and ABCB Office about the manner in
which they should implement the Board's decisions, noting the need to
continue managing risks at each level, refer clauses 6.4.b and 16.4-16.6.

22.

Variation

22.1 .

This Agreement may be varied with the written consent of all Parties.
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ATTACHMENT A
GOVERNMENT CONTRIBUTIONS 2017-18 TO 2022-23

Commonwealth
State I Territory
ACT
NSW
NT
Qld
SA
Tas
Vic

WA
State/Territory Total

TOTAL
2017-18 to 2022 -23
$24,000,000

2017 -18

2018-19

2019-20

2020 -21

$4,000,000

$4,000 ,000

$4,000,000

$4,000 ,000

$4,000 ,000

$4,000 ,000

$153 ,132
$936 ,141
$1 40,925
$775,962
$245,954
$1 15,084
$1 ,053,290
$579,512

$153 ,132
$936,141
$140 ,925
$775,962
$245,954
$115 ,084
$1 ,053 ,290
$579 ,512

$145 ,858
$1,095,882
$122 ,139
$725,480
$230 ,531
$117,803
$1 ,043,494
$51 8,813

$145 ,858
$1 ,095,882
$122 ,139
$725,480
$230 ,531
$117,803
$1 ,043,494
$518 ,813

$145,858
$1,095,882
$122 ,139
$725,480
$230,531
$117 ,803
$1 ,043,494
$518,813

$145,858
$1,095,882
$122,139
$725,480
$230 ,531
$117 ,803
$1 ,043,494
$518 ,813

$889,696
$6 ,255,810
$770,406
$4,453,844
$1,414,032
$701,380
$6 ,280,556
$3,234,276

$4,000,000

$4,000 ,000

$4,000 ,000

$4,000,000

$4,000,000

$4,000 ,000

$24,000,000

2021-22

2022-23

NOTES:
1. A jurisdiction's contribution consists of a base component of $75,000 per annum and a pro rata amount based on the total value of building approvals in
their respective jurisdiction .
2. For 2017-18 to 2018-19, contributions have been calculated using the Australian Bureau of Statistics (A BS) data for building approvals for 2012-13.
3. For 2019-20 to 2022-23, contributions have been calculated using the three year average of ABS data for building approvals for 2013-14 to 2015-16
inclusive.
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Austral ian Building Codes Board Intergovernmental Agreement

SIGNATURES

SIGNED for and on behalf of the
Australian Government of Australia by
the Hon Craig Laundy MP. Assistant
Minister for Industry, Innovation and
Science

)
)

)
)
)

( _)

Signature

1g .

1;;) .

;;J.or 7-

Date

In the presence of:

~w
__"_ t.._ e,_u_,_J_·e__&_t:}

Print name of witness

:itgnature

or

w,mu
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Australian Building Codes Board Intergovernmental Agreement

SIGNED for and on behalf of the
Australian Capital Territory by
Mr Mick Gentleman MLA
Minister for Planning and Land
Management
Minister for Police and Emergency
Services
Minister for the Environment and
Heritage
Minister for Urban Renewal

)
)
)
)
)

Signature

Date

1

In the presence of:

DA ,JI r: L

LA rJJ)o ,_.J_

Print name of witness

Signature ofwitness
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Australian Building Codes Board Intergovernmental Agreement

SIGNED for and on behalf of the
State of New South Wales by
T he Hon An thony Roberts MP
Minister for Planning
Minister for Housing
Special Minister of Stale

Signature
~~1 l /

?,..!,~,:

Date

In the presence of:

S.ClC!!,,_.-k

P rint name of witness
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Australian Building Codes Board Intergovernmental Agreement

SIGNED for and on behalf of the
State of New South Wales by
The Hon Matthew Kean MP
Minister for Innovation and Better
Regulation

Signature

Date

In the presence of:

JU ~ I A S'Ta,..;_f((j) _
Print name of witness

SiJi]ature ~tness - ,
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Australian Building Codes Board Intergovernmental Agreement

SIGNED for ond on behalf of the
Northern Territory by
The Hon Nicole Manison MLA
Treasurer
Minister for Children
Minister for Infrastructure. Planning
and Logistics

In the presence of:

GE:. c. \ "-\ A
Print name of witness

\,A.Y);; :i)
Signature of witness
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Australian Building Codes Board Intergovernmental Agreement

SIGNED for and on behalf of the
State of Queensland by
The Hon Mick de Brenni MP
Minister for Housing and Public
Works
Minister for Sport

)
)
)

Signature

)
)
)

6 Ou\d-:>e-r 2.Q \ 1
Date

In the presence of:

Print name of witness

Signature of witness
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Australian Building Codes Board Intergovernmental Agreement

SIGNED for and on beha lf of the
State of South Austra lia by
The Hon John Rau MP
Deputy Premier
Attorney-General
Minister for Justice Reform
Minister for Planning
Minister for Industrial Relations
Minister for Ch ild Protection Reform
Minister for the Public Sector
Minister for Consumer and Business
Services
Min ister for the City of Adelaide

)
)
)
)
)

S gnature

'.2c)\ I

In the presence of:

C£:..C..\ L l I>-.. ~6c.::f)
Print name of witness

Signature of witness
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Australian Building Codes Board Intergovernmental Agreement

SIGNED for and on behalf of the
State of South Australia by
The Hon Ian Hunter MP
Minister for Water and the River
Murray
Minister for Sustainability,
Environment and Conservation
Minister for Climate Change

Signature

· In the presence of:

Print name of witness

Signature of witness
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Australian Building Codes Board Intergovernmental Agreement

SIGNED for and on behalf of the
State of Tasmania by
The Hon Guy Barnett MP
Minister for Resources
Minister for Building and Construction

Signature

I

In the presence of:

Print name of witness

Signature of witness

-

--

Australian Building Codes Board Intergovernmental Agreement

SIGNED for and on behalf of the
State of Victoria by
The Hon Richard Wynne MP
Minister for Planning

"1"

~nature

Date

'

)

In the presence of:

11e,.lu /4o L-

Print name of witness

~

~ureo'f'wTtness
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Australian Building Codes Board Intergovernmental Agreement

SIGNED for and on behalf of the
State of Western Australia by
The Hon Bill Johnston MLA
Minister for Mines and Petroleum;
Commerce and Industrial Relations;
Electoral Affairs , Asian Engagement

Signature

b O~o'-ve...C "20\1
Date

In the presence of:

C&:..tLlA

~

Print name of witness

-

- - -- --

Signature of witness
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ATTACHMENTC

SENIOR OFFICERS' GROUP
Terms of Reference
The Building Ministers' Fo rum (BMF) requires an effecti ve mecha nism fo r the prov is io n of
coordinated strategic adv ice in re latio n to building and construction industry po licy issues.
T he Senio r Officers' G roup (SOG) is respo ns ibl e fo r deve loping a nd providing high level
nationa l strategic po licy ad vice to the BMF on building and construction issues of nat io na l
s ig ni ficance and a ny o the r matters requested by the BM F.

Purpose
T he p urpose of the SOG is to have in place a group of se nio r offi c ia ls fro m each jur isdiction
to prov ide the BMF w it h hig h leve l natio na l strateg ic policy ad vice o n natio nal building and
constructio n issues acro ss Australia.
T his ad vice is regarding cro ss-jurisd ictiona l issues. The o utco mes fro m this wo rk will in c lude
po lic ies to improve the harmonisatio n o f admini stration and the cons iste ncy in co mp lia nce
and enfo rcement.
T he natio na l strategic po li cy ad vice of the SOG w ill co mplement the tec hnica l ad v ice o n the
Natio nal Constructio n Code (NCC) the BM F receives from the Austra lian Building Codes
Board (A BCB) a nd the regulato ry ad vice it rece ives fro m the B uilding Regulato rs' Forum
(B RF).

Functions
T he functio ns of the SOG are to:
•

prov ide the BM F w it h hig h level natio nal st rategic build ing and constructio n po licy
ad vice o n prio rity issues dete rmined by the BMF;

•

monito r progress w ith t he impleme ntat ion o f SOG initiat ives; and

•

co lla bo rate w ith the ABCB and the BRF on nationa l building and co nst ructio n po licy a nd
other matters as directed by the BMF.

Principles
The SOG w ill suppo rt the BMF by provid ing enhanced natio nal po licy deve lo pme nt,
co lla boration and coordinat io n a mo ngst jurisdictio ns, by:
•

ensuring the effic ient use ofresources and minimi s ing unnecessary duplicatio n of effo 1t ;

•

enabling the shar ing of info rmatio n a mo ngst the SOG in a time ly manner and in
acco rdance w ith agreed processes, inc luding co ns ideratio n of the con fid entia l nature of
the info rmatio n shared ;

•

wo rking colla bo rati vely w ith the ABC B and the BRF o n build ing and constructio n
matte rs w here applicable o r as di rected by the BM F;

•

informing each member of po licy proposals and issues of mutua l interest in a time ly
manner; and

•

promoting a cons istent nationa l po licy respo nse to building and co nstruction po licy,
whilst acknow ledg ing jurisdictions may adopt differing appro ac hes o r face resourcing
constraints.
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Reporting
T he SOG w ill repo rt directly to the BM F.

Membership
To ensure the strategic po licy focus of the SOG, me mbership will cons ist of two senio r
building and co nstruction po licy offi cers fro m each jurisdictio n and a senio r representati ve
fro m the Commonwealth.
The members o f the SOG w ill comprise senio r executive po licy officers to represent the ir
jurisdiction.
It is expecte d that the SOG membership w ill be the equiva lent leve l of senio rity as the ABC B
Board and the BRF . This w ill ensure that the BM F is prov ided w ith co mpre he nsive
autho ritative ad vice o n nationa l build ing and co nstruction from a po licy, technical and
regulatory pers pective.

Meetings
.Respo ns ibility fo r the SOG C ha ir a nd Secretariat functio n is to be determined bie nnia l basis
by the BM F.
SOG members are expected to meet o n a regular bas is to ensure t he successful co mpletio n of
priority projects within the agreed time lines. Pa1tic ipation in these meetings may be
de legated w here required ; however SO G members are expected to partic ipate wherever
practicable. Information may also be c irculated and dec is io ns made o ut of sess ion via w ritten
communicat io ns.

Resourcing for SOG Secretariat
Reso urc ing fo r the SOG will be determined by the BM F.
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ATTACHMENT D

BUILDING REGULATORS' FORUM
Terms of Reference
State and territory building regulators and re levant Commo nwea lth agencies require a n
effective mechanism fo r the excha nge of in fo rmatio n, to establi sh coo rdinated responses to
building industry issues that a ffect the building industry, building occupants and the
community.

Introduction
On 19 Februa ry 20 I 6, the natio na l Build ing M in isters' Foru m (BM F) endo rsed
reco mmendat io ns provided by the Senior O fficers ' G roup (S OG) on no n-confo rming building
products (NCBPs). T he SOG had been esta blished a nd tasked w ith investigating and
ide ntify ing st rategies to address the issue of NCB Ps.
O ne of the reco mmendatio ns of the SOG was to establish a natio nal building regulato rs '
fo rum to focus o n the o peratio na l aspects of ident ify ing, enforc ing and pote ntia lly reca lling
NCB Ps.
B uilding ministers have recognized the bene fits of coo peration and a lig nment by building
regulato rs and have established the Build ing Regu lato rs ' Fo rum w it h these broade r terms of
refere nce.

Purpose
T he Building Regulato rs' Forum w ill prov id e an intergovernmenta l fo rum fo r state and
territo ry building reg ulato rs to work cooperative ly a nd effic ient ly o n regulato ry respo nses to
issues of natio na l s ig nificance impact ing bu ilding and construction in A ustra lia.

F unctions
T he B uilding Regulators ' Forum w ill :
•

ad vise the BMF o n matters re lating to building and constructio n regulatio n and
imp le ment re levant BM F dec is io ns;

•

share info rmation o n best practice regulatio n a nd e nforceme nt acti vit ies betwee n re levant
regulato rs as appropriate, e.g. building regulators, consumer law regulat o rs, other
Commo nwea lth departments and agenc ies ;

•

enable improved nationa l coordination o f respo nses relating to NCBPs by :
-

cooperatio n a nd info rmatio n s haring a mo ngst building and consumer law regulato rs
across jurisdictions o n co nsumer law matters w here appropriate, to enhance
co llaboratio n between building and consumer law regulators (S OG Recommendatio n
3b) ;

-

contributing to the deve lopment and impleme ntatio n of a natio nal we bs ite and
ed ucatio n init iat ives (SOG Reco mmendations 3c and 3d); and

-

ev idence provis io n to relevant Commo nwealt h entit ies w hen all states and territories
pro hibit a NCBP (SOG Reco mmendatio n 4a).
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Principles
The Building Regulators' Forum w ill enhance info rmation-sharing, co llabo ratio n and
coordinatio n a mo ngst building regulators by:
•

ensuring effic ie nt use of resources and minimis ing unnecessary duplicat io n of effo rt;

•

enabling info rmation to be shared between re levant parties in a t ime ly manner and in
accordance w ith agreed processes, including cons iderat io n of the confide ntial nature of
the info rmatio n shared ;

•

inform ing each other of pro posals and issues o f mutual inte rest in a time ly manner; and

•

promoting co ns istent respo nses to occurrences ofNCB Ps, whilst acknowledg ing
jur isdictio ns may ado pt differing approaches or face reso urce co nstraints.

Membership
Membership w ill cons ist of the se nio r building regulato r o r their de legate fro m each
jurisdiction and a senio r represe ntative fro m the Australian Government.

Governance
The Building Regul ato rs' Fo rum reports directly to the B MF, and w ill prov ide BMF papers to
the secretariat for distribut io n.
T he BMF may direct the Building Regulators ' Fo rum to:
•

undertake addit iona l wo rk as required ;

•

wo rk w ith the SOG o n matters of po licy; and

•

the A ustra lian Building Codes Board o n matters re lated to the Nationa l Constructio n
Code.

The BMF w ill rev iew the effectiveness of the Building Regulato rs Forum (inc luding a ny
w ork program) o n an annua l bas is.

Meetings
T he respo nsibi lity for the Building Regulators ' Fo rum is equa lly sha red, w it h t he C ha ir and
Secretariat functio n be ing ro tated on an a nnua l basis amongst all jurisdictio ns.
T he Build ing Regulato rs' Forum w ill ho ld at least two meetings each year and attendance is
co mpulso ry. Other meetings w ill be he ld on an as need s bas is as convened by the C ha ir or
those member jurisdict io ns w hic h deem it necessary. Attendance at these o ut of sessio n
meet ings w ill be o ptiona l a nd based on jurisdictio na l re levance . Informat io n may a lso be
c irculated and dec is io ns made o ut of sess io n via w ritten communicatio ns.
S ig nificant issues with natio na l implicatio ns w ill be reported to re levant ent ities o r esca lated
to the Building M iniste rs' Forum.
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ATTACHMENT E
BUILDING MINISTERS' FORUM
Assessment of the Effectiveness of Compliance and Enforcement Systems for the Building
and Construction Industry across Australia
Terms of Reference
The independent experts, Professo r Peter Shergold AC and Ms Bronwyn Weir, have been
appoi nted by the Building Ministers' Forum (BMF) to undertake an external assessment of the
co mpliance and enforcement systems for the building and construction industry across
Australia and the potential for fu11her o r additional reforms. Professor Shergold and Ms Weir
will provide an initial report to the BMF at its meeting in October 2017. A final report wi ll be
provided to the BMF as soon as possible after the October 2017 meeting.

Compliance systems are the leg is lated processes in each jurisdi ction intended to ens ure that
buildings are designed and constructed to comply w ith the Nati onal Constructio n Code (NCC)
and are ma intained (as appropriate) in accordance with legislated Australian Standard s.

Enforcement systems are the legis lated processes in each jurisdiction that allow a regulator to
detect and remedy non-compliance w ith the NCC.
Professor Shergold and Ms Weir are engaged to, in consultation w ith the Commonwealth , state
and territory governments, the Austra lian Building Codes Board and key industry stakeholders:
I. Examine compliance and enforcement problems w ithin the building and construction
systems across Australia that are affecting the implementatio n of the NCC, as they relate to:
a.
b.
c.
d.
e.

roles , respons ibilities and accountabilities of different pa11i es;
education and training ;
licens ing and accreditation ;
accuracy of des ig n and documentatio n;
quality control and assurance ;
f. competencies of practitioners;
g. integ rity of private certificatio n;
h. inspection regimes ;
1.
auditing and enforcement practi ces; a nd
J. product importation and chain of custody.
2. In unde11aking the assessment, Professor Shergold and Ms Weir are to take into account
the impact of recent building regulatory reviews and reforms unde rtaken and implemente d
by state and territo ry governments , including but no t limited to:
a. Australian Capital Territory - Improv ing the ACT Building Regul atory System
Review;
b. New South Wa les - 2016 Response to the Independent Review of the Buildings

Professionals ACT 2005;
c. Queensland - 2016 Building Plan Review;
d. Tasmania - 2017 Building Regulatory Framework;
e . Victoria - 2017 Building R egulations Sunset Rev iew;
f. Western Australia - 2016 Auditor General Report on Regulati on of Builders and
Building Surveyors; and
g. Senate Economics Committee Inquiry into Non-Conforming Building Products.
3. Based on the outcome o f the assessment, consider strategies for improving compliance and
enforcement practices and make recommendations for a national best practice model for
compliance and enforcement to strengthen the effective implementation of the NCC.

Building Product Supply Chain

ATTACHMENT F

Based on the SOG Report-Strategies to Address Risks Related
to Non-Conforming Building Products

Procurement g uides
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Border Legislation

For consumer goods, consumer product safety scheme and/or consumer guarantee may apply

Re levan t state and territory legislation gover ning the building approval p rocess including licensing

National Co nstru ction Code and relevant jurisdictio na l requir ements

Elemen ts of the Australian Consumer Law (generally deceptive or mislead ing product provisions) - these can be privately lit igated and also litigated by ACL r egulators or t he ACCC

Home warranty
scheme

