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Senate Rural and Regional Affairs and Transport Legislation Committee Inquiry into the
Australia Council Bill 2013 and related Bill

Submission
The Department of Regional Australia, Local Government, Arts and Sport

The Department of Regional Australia, Local Government, Arts and Sport (the Department) has
been invited to provide a submission to the Senate Rural and Regional Affairs and Transport
Legislation Committee Inquiry into the Australia Council Bill 2013 and related Bill

(the Inquiry).

Introduction

The Australia Council Bill 2013 and the Australia Council (Consequential and Transitional
Provisions) Bill 2013 (the Bills) implement the Australian Government response to the 2012 Review
of the Australia Council (the Review).

The Review found there is need for significant reform of the Council and the way in which it provides
funding to the sector. To enable that reform the Review also recommended the development of new
enabling legislation for the Council.

In all, the Review made 18 recommendations around reform of the Council, including:

s providing an updated purpose for the Council, underpinned by a clear statement of its
functions in the Council's enabling legislation, including to support Australian arts practice in
all of its diversity;

s updating the Council's governance arrangements and operational structure, including the
introduction of a conventional, skills-based governing board and the development of a three
year strategic plan;

o reform of the Council's artform board structure to allow for greater funding flexibility and an
updated and strengthened peer assessment process.

As the framework for the reform of the Council, the Bills will ensure that the Council is best placed to
serve a contemporary arts sector now and into the future. Specifically, the Bills include functions
that give the Council flexibility to respond to the evolving demands of the sector as well as
strengthening the central tenet of the Council since its inception — the making of funding decisions
at arm’s length from Government based on the expert assessment of peers from within the arts
sector.

Summary of submission

So as to provide context for the development of the Bills, this submission contains background
information on the following matters:

o the 2012 Review of the Australia Council and the Australian Government response to the
Review as part of the National Cultural Policy, Creative Australia;

¢ the framework of the Australia Council Bills, including a comparison of the Australia Council
Act 1975 and the Australia Council Bill 2013; and

e the Human Rights Statement of Compatibility included in the Explanatory Memoranda.




The National Cultural Policy and the 2012 Review of the Australia Council

The Australian Government committed to the development of a National Cultural Policy in 2010.

e On 11 August 2011, the then Minister for the Arts, the Hon Simon Crean MP, released a
discussion paper for public comment to inform development of the National Cultural Policy.
o 2,000 people completed the online survey and 450 submissions were made in relation to
the discussion paper. Feedback through the survey and submissions highlighted the
need for reform of the Australia Council.

e On 19 December 2011, the then Minister announced an independent review of the Australia
Council, to be chaired by Mr Angus James and Ms Gabrielle Trainor. The Australian
Government response to the Review of the Australia Council (the Review) would be announced
as part of the National Cultural Policy.

e On 23 February 2012, an online survey was announced seeking stakeholder input into the
Review. The survey was available for two weeks and closed on 9 March 2012. A total of 2007
responses to the survey were received.

e On 15 May 2012, the then Minister publicly released the key conclusions and recommendations
of the Review report. The Review report is available online at the following link:
http://creativeaustralia.arts.qov.au/full-policy/#m-320.

e On release of the Review report, stakeholders were invited to provide their comments on the
report by 8 June 2012,

o More than 70 comments were provided by a range of industry stakeholders, including:
the Australia Council (the Council), state government arts agencies, peak arts
organisations, a range of arts organisations in receipt of funding through the Council and
individual artists.

On 13 March 2013, the then Minister released the National Cultural Policy, Creative Australia. The
Policy included the Australian Government response to the Review, which is provided at
Attachment A.

The Australian Government response agreed to the introduction of new enabling legislation for the
Council to implement the recommendations of the Review. On 20 March 2013, the Australia Council
Bill 2013 and Australia Council (Consequential and Transitional Provisions) Bill 2013 were
introduced to the House of Representatives and read a first and second time by the then Minister.

Framework of the Australia Council Bills

The Australia Council Bills seek to modernise the Council’'s enabling legislation and implement the
Australian Government response to the Review. Of the 18 recommendations made in the Review
report, there are 10 that relate to the modernisation of Council’s enabling legislation. (One
recommendation, number 17, specifically called for new enabling legislation for the Council). The
Australian Government response to these recommendations has informed the drafting of the Parts
of the Bill as follows:

Part 2 — The Australia Council
(Recommendation 1 refers)
o The revised functions require the Council to support and foster Australian arts practice that is
recognised for excellence through a diverse range of activities.




e The Bill also includes a range of arts related functions, not alt of WhICh are directly related to
" support for Australian arts practice, but rather contribute to the development of a culture of
excellence in the Australian arts sector and foster an appreciation for the arts more broadly.

e This Part also preserves the principle of funding decisions being made at arm’s length from
Government by preventing the Minister from being able to direct the Council in relation to its
funding decisions.

Part 3 - The Board of the Australia Counc:l
(Recommendation 9 refers)
e The Council will, for the first time, have a skills-based Governing Board comprising a Chair,
a Deputy Chair, the CEO and at least five (but not more than nine) other members.
e The Chair will be appointed by the Arts Minister, with additional members appointed by the
Minister in consultation with the Chair.
e Consideration will be given to Board membership to provide for the right mix of corporate
skills and knowledge of, and experience in, the arts sector.
e The Council CEO will be appointed by the Board, following consultation with the Minister.
. The CEO is an ex officio member of the Board, by virtue of having been appointed to the
office of CEO rather than having been appointed to the Board, and will have deliberative, but
not voting, rights on the Board.

Part 4 — Committees
(Recommendations 12, 14 & 15 refer)

o The Board will be able to convene committees to advise or assist in the performance of the
Council’s legislated functions.

s This Part allows the Council to maintain the principle of peer assessment of artistic
excellence, in that the Board may establish expert committees of artist peers for assessment
purposes.

e The Board will have the flexibility to convene as many — or as few — committees as
necessary, ensuring that it can meet the needs of a constantly evolving arts sector.

Part 5— CEQ, Staff and Consultants
(Recommendation 11 refers)
o The Council can employ staff and engage consultants.

Part 6 — Planning
(Recommendations 2, 10 & 13 refers)

e Corporate planning requirements have been introduced for the first time. The Council is now
required to identify strategic priorities and key performance indicators and submit these to
the responsible Minister for endorsement. This corporate plan, and any variation, does not
take effect unless it has been endorsed by the Minister.

An overview of the content of the Australia Council (Consequential and Transitional Provisions) Bill
2013 is provided at Attachment B.

A table comparing the content of the Australla Council Act 1975 and the Australia Council Bill 2013
is provided at Attachment C.

Functions of the Australia Council Bill 2013

The functions in the Australia Council Bill 2013 have been developed in line with the Australian
Government response to the Review and in collaboration with the Australia Council. The Functions
section is a critical element of the legislation — it sets the parameters for the Council’s activities and,
combined with the Powers section of the legislation, provxdes the framework within which the
Council can support Australian arts practice.




e The table at Attachment D has been included to assist the Committee map the new
Functions against those in the 1975 Act.

Within the remit provided for in its functions and powers, the Council will have the flexibility to
support a wide variety of activities across a broad range of art forms.

Most of the functions contained in the Council's original enabling legislation, the

Australia Council Act 1975, have been retained in the updated list of functions, either explicitly or
implicitly. To reflect modern legislative drafting practice, some have either been removed from, or
reordered within, the Australia Council Bill 2013.

e For example, the function listed at paragraph 5(a)(vi) of the Australia Council Act 1975 requires
the Council “to formulate and carry out policies designed to uphold and promote the right of
persons to freedom in the practice of the arts”.

o This function is not contained in the revised functions contained in the Australia Council
Bill 2013; however, it is included in the section “Matters to be taken into account by
Council” at paragraph 11(b): “The Council must, in the performance of its functions and
the exercise of its powers, have regard to the right of persons to freedom in the practice
of the arts”.

More generally, support for arts in the community and development of national identity is provided
for in a number of the functions of the Australia Council Bill 2013.

e For example, in regard to the matter of “national identity”, the Bill defines the term “Australian
arts practice” and includes it in two of the Council's functions. The 1975 Act has no equivalent
definition or use of the term “Australian” in this context. (Refer also to the Statement of
Compatibility with Human Rights section below).

In relation to “community”, the Bill provides for the Council:
o to foster excellence in Australian arts practice by supporting a diverse range of activities
[9(1)(P)];
e to promote the appreciation, knowledge and understanding of the arts [9(1)(d)]; and
+ to support and promote the development of markets and audiences for the arts [9(1)(e)].

The consideration of “community” sits comfortably within these functions, as set out in the
Explanatory Memorandum that accompanies the legislation.

e These terms are not, however, explicitly in the Bill. To list specific sectoral groups, or indeed
art forms, will have the likely effect of restricting the Council's activities and in fact limiting the
Council’s flexibility to support a range of Australian creative practice over time.

A function contained in the 1975 Act which required the Council to take into account the policies of
State Governments and of local governing bodies in relation to the arts has been removed. This is
on the basis that, as a Commonwealth Authorities and Companies Act 1997 agency, the Council is
accountable to the Commonwealth. This is consistent with other statutory authorities in the arts
portfolio.

Also, consistent with current legislative drafting practice, the intent and intended interpretatioh of the
Australia Council Bill 2013 is outlined in the accompanying Explanatory Memorandum, including the
use of examples to demonstrate how the functions are expected to be performed by the Council.

These matters are further addressed in a comparison of the functions of the Australia Council Act
1975 and the Australia Council Bill 2013 provided at Attachment D.

J—




Governance

The Bills include significant reform of Council’'s governance arrangements. The Council’'s existing
governance structures were created for a smaller organisation and in a vastly different arts sector
and broader society. :

The Bill provides for a skills-based governance board structure with a strong strategic and
contemporary focus, clear lines of communication with the Australian Government and mandated
planning processes.

The responsible Minister is also to have regard to the need for the Board to include members who
have skills, experience or involvement with the arts.

The Council will now be required to produce a corporate plan that is endorsed by the responsible
Minister. This brings the Council into line with other modern Commonwealth statutory authorities.

Constitutional basis clause in the Australia Council Bill 2013

As is common practice, a constitutional basis clause has been included in the Australia Council Bill
2013, clarifying the relevant heads of Commonwealth constitutional power that relate to different
functions and powers in the Bill. This establishes the constitutional basis for the Bill.

For further information on the types of activities that Council may undertake in relation to each head
of Commonwealth constitutional power, the commentary on the constitutional basis clause included
in the Explanatory Memorandum for the Australia Council Bill 2013 is provided at Attachment E.

Statement of Compatibility with Human Rights for the Australia Council Bills

The Explanatory Memorandum includes a Statement of Compatibility with Human Rights (the
Statement). The inclusion of the Statement is standard practice for all new Bills and is in
accordance with requirements under Part 3 of the Human Rights (Parliamentary Scrutiny) Act 2011.
Consultation with the Attorney-General's Department indicated that the use of the term “Australian
resident” required clarification to make clear the intent of differentiation on the basis of residency
status.

The Memorandum makes clear that the use of the term — and the related term “Australian arts
practice” — is appropriate, reasonable and legitimate in implementing the Australian Government
response to the Review, and may therefore be viewed as not constituting discrimination according
o the United Nations Human Rights Committee (General Comment 18).

The Statement also addresses the ways in which the Bill engages the right to enjoy and benefit from
culture under Article 15(1)(a) of the International Covenant on Economic, Social and Cultural Rights
and the right to freedom of expression in the form of art under Article 19(2) of the International
Covenant on Civil and Political Rights through the functions and powers of the Council provided for
in the Bill.

The Statement included in the Explanatory Memorandum for the Australia Council (Consequential
and Transitional Provisions) Bill 2013 notes that the Bili does not raise any human rights issues,
however provides commentary for the avoidance of doubt regarding measures in the Bill that could
involve a civil penalty and how these relate to the right to a fair trial under Article 14 of the ICCPR.

For further information on the human rights engaged by the Australia Council Bills, the Statements
included in the Explanatory Memoranda for both Bills are provided at Attachments F and G.
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Statement of Compatibility with Human Rights — Australia Council Bill 2013 (Extract from
Explanatory Memorandum)
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APPENDIX B

REVIEW OF THE AUSTRALIA COUNCIL AUSTRALIAN
GOVERNMENT RESPONSE

REVIEW RECOMMENDATION 1 o

The Review finds that Nugget Coombs’ original vision for the Council is still
relevant but needs to be updated to reflect the Council’s place in a 21st century
Australia and a contemporary arts sector. It must be communicated clearly, and be
used to inform the Council’s Strategic Priorities and Key Performance Indicators,
that are agreed to by the Minister for the Arts. The measure that is implicit in this
vision is that of ‘excellence’, and this continues to be the Council’s benchmark for

the work it supports.

The Review recommends that a new purpose for the Council be expressed as follows:

To support and promote vibrant and distinctively Australian creative
arts practice that is recognised nationally and internationally as
excellent in its field.

This purpose should be supported by four principles for the Council. These are to:
¢ support work of excellence, at all stages of the artistic life cycle;
. promote an arts sector that is distinctively Australian;
o ensure that the work it supports has an audience or market; and

o maximise the social and economic contribution made by the arts sector to
Australia.

The purpose should also be supported by a clear statement of its functions under
its legislative mandate, which would include:

¢ {0 administer and measure the impact of funding to artists and arts
organisations in a manner which achieves high accountability standards;

¢ 1o undertake and commission research and advocate for Australian arts to
promote the sector and to better inform policy decisions; and

e to support and promote professional development and cultural leadership in
the Australian arts sector.
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APPENDIX B — REVIEW OF THE AUSTRALIA COUNCIL AUSTRALIAN GOVERNMENT RESPONSE

: GOVERNMENT RESPONSE' AGREED IN PRINCIPI.E
The recommended pu1 pose fm the Councll pr ese1 Ves the important p1 1n(:1p1e
* of making decisions on grants at a1m 's length frrc om government and sets
out a clear and contempm ary statement about the Aust1 alian Gove1 nment S
goals for Austraha ’s arts sector in the 21st centuly :

The four p1111c1ples which sit under the new pur pose pr«¢ ov1de guldance for
how 1mp1ementat10n of the Council’s purpose should be measured and
1eported on. Tlns will assist to give clarity about the Councﬂ s act1v1t1es both
to the Aust1 alian Govemment and the arts secto1

The Councll’s pm pose Wlll be deﬁned by the functlons drafted for
incor poratmn in the Councﬂ’s new. enabhng leglslatlon

It is unportant to note that whlle the Government endorses the br oad
dn ection ofa high level strateglc plan the Govelnment plays norolein
deter mlmng the allocation of funding acr 0sS genre or artform or deciding

» 1nd1v1dual grants

REVIEW RECOMMENDATION 2
This statement of purpose should be supported by a three year Strategic Plan,
agreed with the Minister, which defines the KPIs against which the Councxl should

be measured.

GOVERNMENT RESPONSE° AGREED

The str a,tegm planmng obhgatlons of Commonwealth statutory agenmes

are set out in their enabhng leglslatlon Consmtent with this practice, the
k Councﬂ’s new enabhng leg1slat10n will require it to prepare a strateglc plan
at least once a yea1 w1th the plan to cover up to a peuod of up to four years
' "The stlategm plan wﬂl be 1equn ed to set out:

o The ob_]ectlves the Councll w1ll pu1 sue in the pelformance of its leglslated
functlons : : ’ ‘

e The st1 ategies and pohmes that the Councﬂ w111 adopt to achleve those
Oh_]eCtIVGS, : ~ :

: j° Per fmmance mdmators for assessment of the Councﬂ’s pelformance of 1ts
functlons, ‘ ' o

. The 1nvestment and ﬁnancmg p1 og1 ams of the Councﬂ mcludmg str a.tegles
for managmg ﬁnancial risk; : i _

. k”' The ﬁnancml ta1 gets and pr OJGCthIlS for the Councﬂ
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APPENDIX B - REVIEW OF THE AUSTRALIA COUNCIL AUSTRALIAN GOVERNMENT RESPONSE -

s An analy51s of factoxs likely to affect a.chlevement of targets or meate
mgmﬁcant ﬁnanclal risk fo1 the Councﬂ or for the Commonwealth and

o A 1ev1ew of perfor mance smce the start of the year pr evlous to the yea1 in
Wluch the plan is pr epared, measured against the most recent pla.n f01 any

part of that penod

The Councﬂ’s str ateglo plan must be glven to the Mmlstex for lus or he1
endor sement before the start of the period to which the plan 1elates The :
- Council w1ll be able to vary the strategic plan as. lequlred and in domg S0
: Would seek the minister’s app1 oval of any vauatlon

REVIEW RECOMMENDATION 3

The Review recommends that the Council work to remove duplication through
the merger of the Australia Business Arts Foundation (AbaF) and the Artsupport
program as recommended by the Review of Private Sector Support for the Arts
undertaken by Mr Harold Mitchell AC in 2011, However, this Review recommends
the merged functions should sit within the Australia Council, subject to the
resolution of the taxation issues surrounding transfer of the Australia Cultural
Fund which is administered by AbaF.

‘ GOVERNMENT RESPONSE' AGREED

" As announced in the 2012 13 Budget Papexs, the Government has agreed
to amalgamate AbaF and Artsuppmt In Feb1 uary 2013, the Government

» launched the new mer ged agency, Creative Par tnershlps Austr alia, a one-
stop shop for the encoul agemen’c of puvate giving, social 1nvestment and
philanthl opy for the arts. CPA will also explore new models of suppmt for
the arts and build pa1tne1 ShlpS between artists, busmess, pr 1vate donors and .

the commumty to support the arts

REVIEW RECOMMENDATION 4
The Review recommends that the Council and the Office for the Arts undertake

a joint program audit. This audit would take account of the Council’s new
purpose and apply the excellence versus access filter to current programs. The
agreed program split would then be the subject of sector consultation, before
implementation.

o The Council is best placed to focus its resources on supporting and
recognising excellence in Indigenous arts practice and Office for the Arts is
best placed to support access to Indigenous arts practice, with its attendant,
wider social and economic objectives, in community.

e A similar principle to that above may also apply to community arts projects.
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APPENDIX B ~ REVIEW OF THE AUSTRALIA COUNCIL AUSTRALIAN GOVERNMENT RESPONSE

o The audit must include assessment of touring programs. The Council should
administer those programs which focus on work of excellence and Office for
the Arts on those which promote access to artistic product.

e Service delivery, wherever possible, should be devolved to the sector.

GOVERNMENT RESPONSE' AGREED IN PRINCIPLE

The Govemment notes that a JOlIlt program audlt has been completed

* which will be upda,ted based on the Council’s new Act, on the basis that this
: leglslatlve mandate is the filter thr ough whlch Council’s role and program
dehvely is detelmined The Councﬂ and the Ofﬁce for the Arts will work
‘togethe1 to ensure clarity for apphcants about Whlch agency — elther the
Councﬂ or the Office fo1 the Arts - they should a,pply to for fundlng

On 22 August 2012 the Government announced the tr ansfer of six progr. ams
firc om Office for the Arts to the Australia Council — Playmg Ausu alia,

VlSlOIlS of Ausn aha, Fes’uva.ls Australia, Contemporzny Tou1 ing Initiative,
Contempm ary Musm Tourmg Program and the Vlsual Arts and Craft

Strategy

The deCISIOIl to tr ansfer the adminlsn ation of these prog1 ams to the Ausn alia

Council has been taken i in the context of the wide- -ranging dlscussmn and
consultation about the future of arts end culture sectors undertaken to
mfmm the development of the natmnal cultm al pohcy and the Review of the

Ausn aha COUIlOll

The transfer of prog1 ams wxll contr 1bute to deliveri mg on the goals of the
national cultural pohcy———lt preserves the principles of arm’s- length demsmn
1nakmg and peer review in 1elanon to'arts fundmg, it consohdates most

- Australian Government arts fundmg with the Australia Councxl and it w111

- impr ove the service to the arts sector by pr owdmg the sector w1th a smgle

- source of fundmg Wlth conslstent apphoatlon and repm tmg p1 0Cesses.

» “ The Ofﬂce f01 the A1 ts. W1ll w01k Wlth the Councll to ensure the seamless
tr ansfe1 of admlmstra.tlve 1esponsﬂ)1hty for these pr og1 ams in orde1 to cause
i mmlmal disr upnon for culrent grant 1eo1p1ents and apphcants f01 cur rent .

; fundmg rounds.
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REVIEW RECOMMENDATION 5
The Review recommends that the Council work to grow the Council’s linkages.

The Review:

(a) concludes that the Council has a clear and important role in supporting
professional development in the arts sector as part of its remit to support
works of artistic excellence. To this end, the Review recommends the Council
become a member of the Australian Roundtable for Arts Training Excellence

in order to engage more directly with the national Arts Training Organisations.

The Council’s support in the professional development area should extend to
supporting strategic initiatives in the sector as well as specific programs of
support. Particular initiatives identified through the Review’s consultations for
further investigation include:

o the development of a ‘mentor bank’, matching expertise (both artistic and
administrative) in major and key organisations with small-to-medium
organisations in need of professional development assistance, and

o an information portal providing information on jobs, training, education
and professional development opportunities for young and emerging artists,
especially those that support business development and management and
cultural leadership in the arts context.

.(b) recommends more regular and formal dialogue with other arts agencies,

especially the national collecting institutions, to promote collaboration and to
better leverage the role and value of the collections as part of the sector; and

(c) recommends the Council diversify its approach to investing in international
engagement and cultural exchange with a sustained emphasis on the
Asian region.

GOVERNMENT RESPONSE' AGREED

The Government agrees that the Councll rmust work to expand its hnkages :
both ¢ am oss the Australian Gover: nment arts portfolio and w1th government
arts agenmes in the state and tenltory gove1 nments :

hnplementatlon of this 1ecommendatlon will be the responsﬂ:)lhty of the
‘Council’s Governing Board. The recommended activities will need to be -
con51de1 ed by the BO&ld n the development of lts new stra,tegm plan

‘ '“The Board Wﬂ] also be leqmred to 1dent1fy a process f01 more 1egular and

‘f01 ‘mal dlalogue w1th othe1 Ausn a,han Gover: nment arts and cultm al agenmes
as. part of its plannmg development process : e
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REVIEW RECOMMENDATION 6

In order to facilitate implementation of the new purpose for the Council, the
Review recommends that the Australian Government provide additional funding of
$21.25 million per annum to the Council to cover current funding pressures and

changes to its purpose as follows:

1.

5.

Research and Advocacy—the provision of this additional funding will be tied to
a Key Performance Indicator as agreed with the Minister. Funding is to be used
by the Council to develop a detailed and systeinatic data collection program for
the benefit of the Australian Government and the sector as a whole (much the
same as that undertaken by Screen Australia, including an annual ‘state of the
industry’ report). Additional funding of $1 million per annum would enable this
work to take place.

The Council to act as a funding generator —the Council’s role in developing
funding to the arts from the sector could be enhanced through the addition of a
‘commercial’ funding program allowing the Council to develop new models of
funding for the sector, such as micro-loans and matching programs. Additional
funding of $3 million per annum would enable the Council to establish a pilot
program rolling out new models of funding. '

. Major Performing Arts contestable fund—top-up funding to the Council of $1.25

million per annum as the Australian Government contribution to establish

a $2.5 million excellence funding pool available to Major Performing Arts
organisations on a competitive basis, to reward outstanding performance in
fulfilling Major Performing Arts goals with criteria to be determined as part
of the opening up of the Major Performing Arts organisations to broader peer
review.

. Unfunded excellence—as discussed above, the Council has identified significant

levels of unfunded excellence among its current application base. On the basis
of estimates that unfunded excellence for the Council is about $15 million, this
Review proposes top-up funding of this amount to meet this growing gap in
the sector. ' ' :

Professional development—the Council has an important role in building the
professional Capécity of the arts sector. Funding of $1 million per annum will
assist the Council to develop, in collaboration with training and development
providers and private sector mentors, formal programs of professional
development for arts sector managers and cultural leaders. This will also fund
the investigation and early development of an arts careers information portal
and a mentor bank to provide opportunity and expert support for those who
work in the sector.

CREATIVE AUSTRALIA
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‘ GOVERNMENT RESPONSE. AGREED :
. The GOVGI nment agl ees to the p1 ov1smn of addltlonal fundmg to enable the
" Australia Counml to carry out its new purpose and functlons, and to meet

ex1stmg needs

Speclﬁcally the Govemment will pro ov1de $75 3 million over four yeals '
commencmg f1 om 2013 14 for thls purpose ThlS mcludes

e $1 mﬂhon per. annum to develop and 1mplement a detalled and systematlc
data collectlon pr ogram f01 the beneﬁt of the Austrahan Government and the

~sect01 as a whole

o $1. 25 rmlhon pel annum to harness excellence in the majm pe1f01mmg
alts companies and allow them to address str ategm priorities of natmnal
31gn1ﬁcance with the fundmg to leve1 age addltxonal matched funding from

~state and teultmy gove1 nments

e $15 mlllion per annum as addltlonal fundmg across a range of art forms to
address an identified sigmﬁcant level of ‘unfunded excellence’ among the
Council’s current apphcatlon base for established, emerging and hybnd art ’
fmms and

° $1 Imlhon per annum to build: the professmnal capac1ty of the arts sectm
thr ough tr aming and development of providers and- p1 ivate sector mentors,
formal pr ograms of professmnal development for arts sector managers and
cultural leaders and the mvestlgatlon and development of services to suppoxt-
employment and car eers in the arts sector -

The Government also agrees to p1 ov1de new fundmg to support commercla.l
fundlng programs that will develop new models of funding for the seotor _
such as mic1 o-loans and matchmg pr ogl ams. Howeve1 as these programs :
‘fall W1th1n the scope of 1espon51biht1es of the new pri 1vate sector suppmt
agency, Creative Partner shlps Austraha fundmg support for these nntlanves
~ will be addressed thr ough the Government response to the Mitchell Review.
Any fur ther fundmg for the Councﬂ Wln need to be cons1de1 od in the context

of futme budgets

REVIEW RECOMMENDATION 7

The Review recommends that, in order to provide the Council with increased
funding flexibility, the Australian Government pursue with the states and
territories the opening up of the MPA Fr amework to allow for competitive funding

based on peer review.

CREATIVE AUSTRALIA
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GOVERNMENT RESPONSE' AGREED IN PRlNCIPI.E

The Austr ahan Government notes that peer review pr ov1des a mechanism for
» mfmmed evaluanon and assessment of ar tform specxﬁc fundmg apphcatlons

Wthh can be effectlve in helpmg to enhance artistic stanclen ds and

competmveness ' ’

The Majm Per fo1mmg Arts fundmg framework, agr eed to by the Meeting of
Cultural Ministers in August 2011 outhnes a commltment by all governments
n Austraha to fund the 28 MaJo1 Performing Arts compames This

fr amewmk outhnes mcentlves to encour age and reward ar tlstlc success.

Any change to the eXIStmg or futme frameworks will take place in
negotiation with state and te1111:01 y govemments

REVIEW RECOMMENDATION 8
To arrest the erosion of the Council’s funding base, the Review also recommends

exempting the Council from any further application of the efficiency dividend.

GOVERNMENT RESPONSE: NOTED

’ Austrahan Government policy is that all agenc1es, Wlth few exceptions, are
subject to the annual efficiency d1v1dend which is designed to improve
admmlstl atwe efﬁc1ency by Australian Government agencies. Any request
for exemptmn from the efﬁc1ency d1v1dend wﬂl need to be considered in the

context of future budgets

REVIEW RECOMMENDATION 9

The Review recommends that new enabling legislation for the Council clearly
provide for a conventional, skills-based Governing Board. The new Act should
limit membership of the Board to nine, with all appointments made by the
Minister after receiving advice from the Chair. The Chair should be appointed
by the Minister. The Board should be composed primarily of people with a deep

experience in and passion for artistic practice who can bring a balanced blend of

skills and expertise to the Council and through it, to Australia’s cultural life.

'GOVERNMENT RESPONSE- AGREED
fThe Govemment agl ees that the intr oductlon of a mme conventmnal Boznd
o ,structme as 1ecommended by the Rev1ew will assist the Councﬂ to 1mp1 ove
-~ its strateglc plannmg and governance processes and w111 more appropnately
meet its. long-telm oper ational needs This reform will be complemented
by the 1eform of the Councﬂ’s admmisn atlve structure as reconunended
by the Review The Govemment w111 consult with the Council rega,rdmg the
: app1 opxiate skllls lan 1eqLu1 ed f01 the neW gover nmg boar d

138 CREATIVE AUSTRALIA




APPENDIX B -~ REVIEW OF THE AUSTRALIA COUNCIL AUSTRALIAN GOVERNMENT RESPONSE

139

REVIEW RECOMMENDATION 10

The Review recommends that this new Board set its direction and develop its
vision with management through its strategic planning processes. Its Board sub-
committees (for example, Audit, Finance, Risk, Nominations) should operate to
contribute to the governance of the organisation but not to approve funding or
dictate the Council’s strategic priorities.

GOVERNMENT RESPONSE' AGREED .

‘ The Govelnment supports a standard governance approach across agencies
govemed under the C‘ommonwealth Authorities and Companies 1997.
Recommendatlon 10 isin hne w1th such an approach.

REVIEW RECOMMENDATION 11
The Review recommends that the CEO should be appointed by the Board following

consultation and agreement with the Minister.

GOVERNMENT RESPONSE. AGREED
Recommendauon 11 bri ings the Council in line with more contemporaly

' ~leg1slat10n fm agencies govemed undel the Commonwealth Author ztzes and
Companies 1 997 Consistent w1th good governance arrangements, the CEO
will be accountable to the Boa,ld

REVIEW RECOMMENDATION 12

Sector Advisory Panels, which would be the principal agents for engagement with
the artforms and custodians of artform practice within the sector, should support
and inform the work of the new Board and management, as directed by that
Board. Specifically, the Panels should provide sectoral expertise and advise on and
inform the Strategic Priorities of the Board. The Board may constitute any number
of Advisory Panels and determine their mandates based on the needs of the Board
in developing and executing its Strategic Priorities. It may conclude the activities of
any Panel as it sees fit.

_, GOVERNMENT RESPONSE. AGREED
i Implementa,tlon of 1ecommendat10n 12 will ensure that artfor m expel tlse
Is avallable to advise the Councﬂ’s new GOVemlng Boald and to inform 1ts

| ‘stl a.teglc dlrectlons

REVIEW RECOMMENDATION 13
A new governance structure for the Council should be put in place that allows for

clear lines of responsibility and function for the Board and executive under the
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Minister, in consultation with Office for the Arts. New operational structures for the
Council's executive and staff may flow from the implementation of this model.

GOVERNMENT RESPONSE' AGREED

The Austr ahan Government agrees to the nnplementatlon of a new gover nance
str ucture for the Council mcludmg clearer lines of commumcatmn between the

Governing Board and the Government. Implementatlon of the new gove1 nance

structure will be subject to consultanon as recommended below, and will

ultimately be a decision for the new Governing Board.

 REVIEW RECOMMENDATION 14

The Review recommends that a new model for grant allocation be implemented
that:

a) Replaces the standing Artform Board structure with a general stream for grant
applications across all artforms; and

b) Maintains the centrality of peer assessment but promotes flexibility and
breadth by adopting, but adapting, the model employed by the Canada Council
for the Arts that allows for more peers to become involved in assessment and

thereby diversifying the mix of peers.

GOVERNMENT RESPONSE: AGREED IN PRINCIPLE

The Government agrees with the broad principles contained in the grants
assessment model recommended by the Review. The Geiiernmeilt agrees
that the C.ounc11 should adopt a flexible approach to providing peer assessed
gr ants fundmg to the sector which enables it to change and adapt the
mannel in whlch it 1eCGIVGS and assesses applications for funchng in future.

REVIEW RECOMMENDATION 15

To support these reforms the Review recommends a new operational structure
for the Council which would cover key areas recommended by the Review. These
aspects of the Council’s recommended governance structure are included to show
how the Board and Executive would interact, especially noting the role of the

Sector Advisory Panels.
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GOVERNMENT RESPONSE: NOTED
The Govelnment notes the suggested operational structure. However

" ’nnplementatlon of thlS 1ecommendatlon will be the 1espon31b1hty of the

Councﬂ s Governmg Board.

REVIEW RECOMMENDATION 16
The Review recommends community consultation to inform the Council’s

finalisation of its new operational structure.

GOVERNMENT RESPONSE‘ AGREED :

The Government agrees that the Council should underta.ke commumty
00115111tet10n on implementation of recommended changes to its
organiéeti('ma;l structure, and encourages the Council to do so.
Implementatlon of this r ecommendatlon Wﬂl be the 1esp0n51b1hty of the
Councﬂ s Govermng Board

REVIEW RECOMMENDATION 17

The Review recommends development of an entirely new Act for the Council,
based on the templates provided by the enabling legislation for the National
Film and Sound Archive of Australia and Screen Australia, for introduction to
Parliament in the 2014-15 financial year. The new Act should do the following:

a) preserve the principles of operation at arm’s length from government, and peer-

based review of funding decisions

b) require the development of a Strategic Plan for every three years, updated

c)

annually in the Budget context and agreed by the Minister

provide for a new Board for the Council, made up of nine members all
appointed by the Minister in consultation with the Chair (who will be appointed
by the Minister alone). The Act must allow for the appointment of Board
members with appropriate skills to meet the Council’s governance needs as well
as having strong and demonstrated knowledge of the arts sector.

GOVERNMENT RESPONSE. AGREED

The Austrahan Government agr ees that new leglslatlon is 1 eqmred to enable
refonn of the Councﬂ S gov91 nance and admlmstratlve str uctm es, and to
1mplement its new pm pOSe as 1ecommended by the Rewew New leglslatlon
will pr ovide the Gover nment with the opportunity to ensure sugmﬁca,nt

and lastmg 1ef01m of the Ausn aha Councﬂ Timing will be subject to

Par hamentary p1 ocesses
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REVIEW RECOMMENDATION 18
The Review recommends that the Chair’s mandate be to consult further on the

proposed changes, specifically through exposure drafts of the new Act and prepare
the organisation for the new Act’s implementation as well as facilitate and drive
the transition.

GOVERNMENT RESPONSE: AGREED IN PRINCIPI.E

It is the Govelnment G 1ole to prepare leglslamon and consult with the pubhc
as appropr. 1ate Tt will be important for the Chan of the Council to be actwely
involved in these consultations and provide feedback to the Govemment on
the views of the arts sector, The form of the final leglslatlon will ultlmately be

a matter for the Par liament,
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Overview:
Australia Council (Consequential and Transitional Provisions) Bill 2013

Schedule 1 — Repeal
= This provides for the repeal of the Australia Council Act 1975.

Schedule 2 — Transitional Provisions
Part 2 — The Council
= This Part provides for the continuation of the appointments of the Chairperson
and Deputy Chairperson of the Council — on existing terms and conditions — to
be carried over in the new Bill.
= The time the appointees have already served in the offices will count towards
their tenure under the new Bill.
= This Part also provides for the continuation of the appointment of the General
Manager (CEO) to be carried over in the new Bill on an acting basis, until
such time as the Board can convene to consider and appoint — in consultation
with the responsible Minister — a longer-term CEO.
= All other appointments will cease following the enactment of the new Bill.
However, former appointees will be eligible for re-appointment (with
consideration being given to time already served on the old Council’s Boards).

Part 3 — Effect of the Council Transition
= The current employees of Council will be transferred to the new operating
environment on existing terms and conditions.
= The assets and liabilities of the old Council will be the assets and liabilities of
the continued Council.

Part 4 — Reporting Obligations
= This Part provides for the transition to the reporting obligations under the new
Bill, including the final annual report of the old Council and the first annual
report of the continued Council.

Part 5 — Miscellaneous
= The Council will — for the avoidance of doubt — continue to be exempt from
State and Territory taxes, including stamp duty.
= This Part also provides for the responsible Minister to make rules, by
legislative instrument, necessary to give effect to any transitional
arrangements that may arise.




Definitions

Dma:&o:m

Ministerial

U:mo:o:m -

Arm’s
Length
Decision
Making

Arts includes creative and interprefative
expression through .%mm:m,, _;ma:c_,o music,

visual arts, film and craft.

Community interest representative Bmm:m a
person who: ,

_a) in the Minister’s op ao: understands ﬁ:m
interests of the general community in
relation to the arts: and , o

_b) is not a professional artist.

Professional artist means a person who
practises one or more of the arts as a profession.

5

g:ﬁm:m\ D:moao:m

The Minister can :é _mn_m_mfm instrument) direct
the Council with respect to the performance of its
functions or the exercise of its powers,

The Minister cannot, however, direct the Council
in relation to the making of a decision around a
grant, the lending of money or the Eosm_o: ofa
mo:o_m_.m:_v or other benefit.

Comparison of Australia Council Act 1975 and Australia Council Bill 2013

Attachment C

Arts means the creation or vm:ﬂo::w:om of
works of interpretative mxnﬁmmm_o: through
any medium.

_ Australian artist means an artist who is an

Australian citizen or an >cm:m__m: resident.

Australian arts practice means the
creation or performance, wholly oﬂ _um:_< _u<,
Australian artists, of arts.

Australian resident means an individual
who resides in Australia and is the holder
(within the meaning of the Migration Act
1958) of a permanent visa (within the
meaning of that Act).

The Minister can (by legislative instrument)
direct the Council with respect to the
performance of its functions or the mxm_.o_mm

- of its powers.

The Minister cannot, however, n_<m a
direction in relation to the making of 2
decision by the Council relating to the

provision of support (including by the

provision of financial mww_mﬁm:om or
guarantee).




Governing
Board

Board Membership

_ No fewer than 10, no more than 14, ‘members,

including the Chair and Deputy Chair.
The General-Manager is also an ex-officio
member of the Board if the Chair is only

appointed on a part-time basis.

>DcoS§m3m 8 the Board

O:m__, mnvo_:ﬁma by the Governor-General.

All other members appointed by the Minister.
Members (other than the Chair) are appointed to
the Board on the basis that they have been
appointed as Chairs of the artform Boards under
Section 20 (see below).

The Minister should endeavour to ensure a
majority of arts practitioners and a reasonable
balance of persons who have practised various
arts.

No fewer ,%m: m no more than 12,
members, So_co__:m the Chair, Deputy Chair,
and CEO as an ex-officio So:-<oz:8
member.

Chair appointed by the Minister.

Minister appoints remaining Board BmBGmE
following consultation with the Chair,
Members are appointed on the basis that
they have the requisite skills, including
members who have experience or
involvement in the arts, as determined by

the Minister in consultation with the Chair.

Such expertise could include skills or
experience in a range of artforms,
administration or artistic leadership of 3&2

_performing arts companies, marketing,

strategic planning, corporate governance,
ial, legal, or corporate sponsorship
and philanthropic expettise (refer page 17 of

_ Australia Council Bill wo;w Explanatory

Memorandum).




Comparison of Australia Council Act 1975 and Australia Council Bill 2013

Artform
Boards/

; OOBBMﬁmmm ‘

Boards are established by the Minister. The  Committees are established by the wOmwa,,
Minister may also revoke the notice under which Terms of reference for Committees are
the Board was established. determined c< the Board.

Peer Assessment

No specific reference in the legislation. The Council is provided with the necessary
, , flexibility to establish committees of persons

with appropriate experience, including for
allocating grants based on peer
assessment, to enable the Council to
maintain access to artform specific
expertise; as well as strategic ma<_om on the
arts sector more Eomn__<.

\Smscm:w?b of >§o§ mom&m\ODEEiQmm

No $<<m_, than 5, no more than 9 members. , No Emmo:uma minimum or SmxSEB

There are term limits for members. number of members.

Remuneration set by Remuneration Tribunal. Term limits for 3m3_uma are at the
discretion of the Board of the Council.
Remuneration mmﬁ by mm3c3m§_os
Tribunal,

Appointment of xixo:: mome\OQSS&mm members

The Minister appoints Artform Board members, * The Board of the Council mnno_im
Members are appointed to the Artform Boards on ~ Committee members. ,
the basis that they practise or have practised the = Appropriate experience ﬂmn:_aa *2

_ arts, or are otherwise associated with the arts. committees, terms and conditions of
At least one member must be a community , Committee members, as well as procedures
interest representative. of Committees are to be determined by ﬁ_._m
Members are eligible for reappointment, subject Board.
to prescribed term limits. ;




General

Manager/
Chief
Executive
Officer
(CEO)

Planning

Application
to External
._.m_._,.:o:mm

The General Z_m:mnmﬂ mnuo_:ﬁma by the _,\__:_mﬂmﬁ

Term of Appointment

 The term of mvno_:ﬁBm:ﬁ m:m__ not exceed 7.
years.
Individuals are eligible for qmmnvom:::m:ﬁ

Corporate Plan

There are no oo_ﬁoﬂmﬁm U_mzs_:m_ requirements in the >:w#m=m
Oo::o: Act 1975,

» The Council may vm;o:j its functions and
- exercise its powers outside Australia for the
benefit of Australia or Australians,

CEO m_uvo_:ﬁmo_ c< the Board i _: consultation
with the Minister. -
CEOQ is an ex-officio (i.e. :o:-<258 ,

- member of the Board.

The term of appointment shall not exceed 5
years. ,
Individuals are m__m&_m for Bmvuo_::sma

The Council must submit a Corporate Plan
(covering a three year period) once a year.

The Plan must identify strategic priorities
and key performance indicators and be
m:ao_,mmn_ by the Minister.

,.;m Act extends to every external territory
~and will apply both within and outside of

Australia. ‘
The Council may vmlo_,:._ its E:n:o ns and
exercise ifs powers outside Australia for ‘%m
benefit of Australia or Australians.
For mxmBn_m the Council may provid
support for Australian artists to display or
perform works at an arts festival, biennale or
equivalent overseas.




Comparison of functions: Australia Council Act 1975 and Australia Council Bill 2013
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5 w. o L Mw%f L & . & 3 . . /%:, . G L . . R
9(1)(a) | To support Australian arts prac i This function reflects the new purpose of the Council | 5(2)(i) To promote excellence
; recognised for excellence. , as recommended in the Review and agreed in arts. ,
, , ; principle in the Australian Government response to

the Review. . -

5(a)(ii) To nﬁos%‘ and enco urage the
provision of, opportunities for
persons to practice the arts.

5(a)(v) To foster the mxv_,m,mmwo: of a
, national identity by means of
the arts.
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233 To v8<am 533\_2_0: and advice to the
Commonwealth Government on matters
connected with the arts or the
performance of the Council’s functions.

This will allow the Council to inform the Australian
Government about developments in the
contemporary arts sector, with a view to informing
Australian Government policy in relation to the arts.
It will also strengthen the Council's accountability to
the Australian Government regarding its activities
and the performance of its functions as a

Commonwealth statutory authority.

5(b) -
(5(c) in
Comlaw
and
Austlii
website

versions)

To furnish advice to the
Government of the
Commonwealth, either of its
own motion or upon request
made to it by the Minister, on
matters connected with the

promotion of the arts or

otherwise relating to the
performance of its functions.




Comparison of functions: Australia Council Act 1975 and Australia Council Bill 2013

o:x:v To m<m_cm$ and publish information
, about, the impact of the support the
Council provides.

9(1)()) | To do anything incidental or conducive
| to the performance of any of the above
functions. ‘

This will allow for ﬁ:m Ooc:o__ s role to measure the
impact of the funding it administers to artists and

| arts organisations in the service of high

accountability standards to be enshrined in the
functions, as agreed in the Australian Government
response to the Review. This function is intended to
promote greater accountability and transparency

not only to the Government but to the arts sector

regarding the provision of Australian ®o<m33m3
funding to the arts.

The Council also has the ability to undertake

5(b) -
(5(c) in
ComlLaw
and
Austlii
website
versions)

anything that may be incidental or conducive to the
performance of its functions. ,

&-
d)in

and
Austlii
website

versions)

mlaw

._.o ES_m: advice .8 Em

Government of the
Commonwealth, either of its
own motion or upon request
made to it by the Minister, on
matters connected with the
promotion of the arts or
otherwise relating to the
_performance of its functions.

To do anything incidental or
conducive to the performance

of any of the foregoing

functions.




T | may perform its functions
alone or together with other persons.

L L

‘The Council will be able cooperate with others so

that it may perform its functions. This could include
the Council developing a public-private sector
parthership to promote funding for the arts.

&

Not applicable — new f

support consistency with other
Commonwealth statutory authorities
within the arts portfolio, such as Screen
Australia and the National Film and
Sound Archive. - ;




Attachment E

Extract from Australia Council Bill 2013 Explanatory Memorandum

Clause 76: Constitutional basis

Clause "6 invokes certain heads of Commonwealth constitutional power in relation to
the Council's powers and functions to ensure the legislation would continue to have
effect if the powers and functions of the Council were confined to those constitutional
powers.

Subclauses "6(a) and *6(b) refer to the implied nationhood power of the Parliament,
that is, the implied power of the Parliament to make laws with respect to nationhood.
This head of constitutional power includes the Commonwealth’s ability to engage in
activities that are particularly relevant to the government of a nation and which could
not be carried out otherwise. In the context of this Bill, it is envisaged that this could
include national initiatives in the arts, which is a crucial aspect of the Council’s
mandate, for example, through its functions to support and foster excellence in
Australian arts practice through a diverse range of activities.

Subclause "6(c) refers to the Parliament’s power to make laws with respect to
corporations that paragraph 51(xx) of the Constitution applies to. In the context of
this Bill it is envisaged that this could include an incorporated major performing arts
company. The reference to this constitutional head of power relates to the Council’s
ability to provide support to corporations in the performance of its functions and the
exercise of its powers.

Subclause "6(d) refers to the Parliament's power to make laws “in relation to trade
and commerce with other countries, among the States, between Territories or
between a Territory and a State”. This constitutional head of power is considered to
be relevant to the Council’s function under paragraph 29(1)(e), “to support and
promote the development of markets and audiences for the arts”.

Subclause 26(e) refers to the Parliament’s power to make laws “in relation to the
collection of statistics”, which is important for the Council’s exercise of the functions it
is given under paragraphs *9(1)(f), (g) and (h) relating to research.

Subclause *6(f) refers to the Parliament’s power to make laws “in relation to external
affairs”. It is envisaged that this power could be relied on in the context of this Bill to
encompass any activities undertaken by the Council either overseas or by engaging
people from overseas in the performance of its functions or the exercise of its
powers. Specifically, this constitutional head of power is relevant to the Council’s
function to develop markets and audiences for the arts under paragraph *9(1)(e), as
well as activities that may be undertaken by the Council under paragraph *9(1)(b),
for example, activities that foster excellence in Australian arts practice through
cultural engagement and the development of people-to-people links through the arts.

Subclause *6(g) refers to the Parliament’s power to make laws “in relation to a

Territory”, and would be relevant to the Council’s performance of its functions and
the exercise of its powers within a Territory. For example, this could involve an

1




initiative that would promote the appreciation, knowledge and understanding of the
arts (a function of the Council under paragraph *9(1)(d)), and which could involve
activities being undertaken within a Territory.

Subclause *6(h) refers to the Parliament’s power to make laws “in relation to
copyrights, patents, designs and trademarks”, and is, in the context of this Bill,
related to the Council’s functions to support and foster excellence in Australian arts
practice, for example, through supporting Australian artists to protect and benefit
from the intellectual property in relation to the works they create.

Subclause 76(i) refers to the Parliament’s power to make laws “for purposes relating
to any race for whom it is deemed necessary to make special laws”, which may be
relevant to the Council's activities in supporting Australia’s diverse arts and cultural
practices, including, in particular, promoting Aboriginal and Torres Strait Islander arts
practice, for example.

Subclause 76(j) refers to the Parliament’s power to make laws “in relation to the
executive power of the Commonwealth”, and is intended to relate to activities that
may be viewed as part of the Commonwealth’s execution and maintenance of the
Constitution and the laws of the Commonwealth.

Subclause *6(k) refers to the Parliament’s power to make laws “in relation to matters
incidental to the execution of any of the legislative powers of the Parliament or the
executive power of the Commonwealth”, and is intended to encompass any matters
that may be related to the above constitutional heads of power.
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Australia Council Bill 2013

This Bill is generally compliant with the human rights and freedoms recognised or
declared in the international instruments listed in section 3 of the Human Rights
(Parliamentary Scrutiny) Act 2011, aside from specific parts of the Bill which could be
interpreted as discriminatory under article 26 of the International Covenant on Civil
and Political Rights (ICCPR), however those measures are appropriate, reasonable
and legitimate measures, as discussed below.

Overview of the Bill

The purpose of the Bill is to modernise the Council’s enabling legislation and
implement the Australian Government’s response to the Review through the
following measures:

e providing for new functions and powers for the Council to support and foster
excellence in Australian arts practice through a diverse range of activities;

e updating the Council's governance arrangements to reflect the enabling
legislation of other modern Commonwealth statutory authorities, such as
Screen Australia and the National Portrait Gallery of Australia, including the
introduction of a skills-based governing board and updating of the Council’s
corporate planning and reporting requirements;

e providing the Council with the flexibility to establish committees to receive
strategic advice on artforms and the arts sector more broadly; and

¢ allowing the Council to determine a new system of peer assessment of grants
applications that focuses on the needs of artists and adapts to developments
in a 21°%! century arts sector.

Human rights implications
The Bill engages the following human rights:
Right to enjoy and benefit from culture

The Bill engages the right to enjoy and benefit from culture, including the right to take
part in cultural life.

Article 15(1)(a) of the International Covenant on Economic, Social and Cultural
Rights (ICESCR) recognises the right of everyone to take part in cultural life. The
United Nations Committee on Economic, Social and Cultural Rights has stated that




culture includes oral and written literature, music and song, non-verbal
communication, and the arts more broadly.

These cultural forms and the right to take part in their creation and enjoyment are
promoted through the Council’s functions under clause "9 of the Bill, including:

e by providing support for Australian arts practice that is recognised for
excellence, which allows for Australian artists to create and perform arts that
can be enjoyed by audiences both in Australia and overseas;

e by fostering excellence in Australian arts practice through support for a
diverse range of activities, which it is envisaged can include a range of
cultural activities that may be enjoyed by Australian artists and the audiences
with whom they engage through these activities;

e by promoting the appreciation, knowledge and understanding of the arts,
which allows for the Council to raise awareness about opportunities for
persons to take part in cultural life through the arts; and

o by supporting and promoting the development of markets and audiences for
the arts, which provides opportunities for the Council to encourage persons to
take part in cultural life through engagement with the arts.

Right to freedom of expression
The Bill engages the right to freedom of expression in the form of art.

Article 19(2) of the ICCPR recognises the right to freedom of expression through any
medium, including in the form of art.

This right is promoted through the functions and powers of the Council under clauses
A9 and 70 of the Bill, in that the Council supports artists to express themselves
through art by providing them with financial assistance to do so.

The right to freedom of expression in the form of art is also promoted in the Bill under
paragraph *11(b) of the Bill through the requirement for the Council to consider “the
right of persons to freedom in the practice of the arts” in the performance of its
functions and the exercise of its powers. This paragraph is included in the Bill to
maintain the intent of paragraph 5(a)(vi) of the AC Act, that is, for the Council “to
uphold and promote the right of persons to freedom in the practice of the arts”.

As an example, the Council would be required, under paragraph *11(b) of the Bill to
consider the impact of the support it provides and the activities it undertakes on the
right to freedom in the practice of the arts, or, the right to freedom of expression in
the form of art. This may involve the right to freedom in the practice of the arts being
considered by the Council when making decisions on the types of artistic works or
projects that may be eligible for funding by the Council.




Right to equality and non-discrimination

Article 26 of the ICCPR protects all persons from discrimination in any form on the
basis of prohibited grounds. The prohibited grounds include race, colour, sex,
language, religion, political or other opinion, national or social origin, property, birth
or other status.

One of the Council’s functions is to support or foster excellence in “Australian arts
practice”. “Australian arts practice” includes a definition of Australian artist that refers
to Australian citizens or residents. Subsequently, the definition of “Australian
resident” refers to residents with permanent visa status, and is consistent with the
definition of “Australian resident” included in the Tertiary Education Quality and
Standards Agency Act 2011.

As a consequence of these definitions, the definition of “Australian resident” in the
Bill could be interpreted as an instance of a public authority differentiating on the
basis of residency status. Because the definition of “Australian resident” in the Bill
does not include temporary or foreign residents, these could be regarded as falling
under the definition of “other status” in Article 26 of the ICCPR as interpreted by the
United Nation Human Rights Committee (United Nations Human Rights Committee,
General Comment 18).

The United Nations Human Rights Committee states a differentiation of treatment
will not always constitute discrimination under Article 26 of the ICCPR if the
difference in treatment has a legitimate aim and an objective and reasonable
justification (United Nations Human Rights Committee, General Comment 18,
Paragraph 13). The definition of “Australian resident” (and potential difference in
treatment on the basis of residency status) has been included in the Bill to provide

- for the new purpose of the Council agreed in principle in the Australian Government
response to the Review, that is, “to support and promote vibrant and distinctively
Australian creative arts practice that is recognised nationally and internationally as
excellent in its field.”

In support of the Council's new purpose, the Bill has been drafted such that the
Council’s functions will include the provision of support or the undertaking of
activities that will foster excellence in “Australian arts practice”. It is envisaged that
some of the Council’s functions under clause *9 could allow for the involvement of
temporary or foreign residents in the activities that the Council supports. However,
these activities would ultimately need to “foster excellence in Australian arts
practice”. That is, they would need to demonstrate a benefit to the work of Australian
artists, arts organisations, or the Australian arts sector more broadly. This is because
the Council is the Australian Government’s principal arts funding body, and it is a
primary role of the Council to administer Australian Government funding to Australian
artists or arts organisations (comprised of people who are Australian citizens or
residents that permanently reside in Australia).




Conclusion

The Bill is generally compatible with human rights because it advances the
protection of the right to enjoy and benefit from culture and the right to freedom of
expression in the form of art. These rights are promoted through the functions and
powers that provide for the Council to support and promote Australian arts practice
that is recognised for excellence. This support will allow for artists to create and

- perform arts that can be enjoyed by a range of persons both in Australia and
overseas.

While the Bill may be interpreted as differentiating between groups on the basis of
“other status” due to the definition of “Australian resident” included in the Bill, this
differentiation has a legitimate aim and objective and reasonable justification in
providing for the Council’s functions as the Australian Government’s principal arts
funding body.

The Honourable Simon Crean MP
Minister for Regional Australia, Regional Development and Local Government,

Minister for the Arts
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Australia Council (Consequential and Transitional Provisions) Bill 2013

The Australia Council (Consequential and Transitional Provisions) Bill 2013 provides
for transitional matters including the continuation of certain appointments made
under the existing legislation, the continuation of existing employment terms and
conditions, the transfer of assets and liabilities and the treatment of any extant legal
proceedings. The Bill also provides for the repeal of the Australia Council Act 1975.

This Bill is compatible with the human rights and freedoms recognised or declared in
the international instruments listed in section 3 of the Human Rights (Parliamentary
Scrutiny) Act 2011.

For the avoidance of doubt, commentary has been included to address how the
inclusion of a civil penalty provision in this Bill does not engage Article 14 of the
International Covenant on Civil and Political Rights (ICCPR). The reasons for this are
set out below. The Bill does not raise any human rights issues.

The nature of the civil penalties and why they do not constitute a ‘criminal
charge’ under Article 14 of the ICCPR

The Bill does not propose to treat any contravention of reporting obligations required
by Iltem 13, and as detailed in ltem 14, as a criminal charge. For the purposes of the
Bill, any contravention of the reporting requirements outlined in ltem 13 will be
considered a civil matter.

Item 14 is included to ensure compliance with the obligations of the Council under
the CAC Act and with the reporting obligations required by Item 13.

While the CAC Act provides for the imposition of pecuniary penalty orders in the
event of any declaration of contravention, it is only in the event of a serious
contravention that such an imposition would be exacted. This is made clear in ltem
14(2)(b). Further, the extent of the pecuniary penalty is limited by the provisions of
Clause 3 of Schedule 2 of the CAC Act. That provision provides for a maximum
penalty and makes clear that the civil penalty will be a civil debt payable to the
Commonwealth.




The imposition of a civil penalty will not result in criminal conviction and the person
will not have a criminal conviction recorded against them in the event that a court
determines that the imposition of a civil penalty is to be applied to the contravention
of the reporting obligations.

The Honourable Simon Crean MP
Minister for Regional Australia, Regional Development and Local Government,
Minister for the Arts






