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CHAPTER 1 INTRODUCTION

1.1 BACKGROUND

1. It is a truth universally acknowledged that for some employees, casual
employment suits stage of life requirements. The AMWU'’s case is not about
these workers. Our case does not disturb the preference of casuals electing to be
casuals. Our case recognises there is a role for irregular and regular casual
engagement in meeting the needs of both business and employee. Our case is

n

about providing an effective safety net for casuals working in “permanent jobs

who wish to become permanent.

2. For many employees however casual employment, whether irregular or regular,
is an employment option, not of choice but of lack of choice. Sixty per cent of
ACTU survey respondents and 79% of the AMWU survey respondents work as a
casual because they were not offered any other choice (refer Attachment 5).

Lack of choice can result in negative consequences, at and outside of work:

“When a person can only choose between casual employment ( which
benefits the employer and not the employee), and unemployment, this
is not a free market...it is a very unhealthy way to live as it causes a
great deal of financial, emotional and psychological stress, especially
in times of sickness and unpaid public holidays.” (Witness at the
Independent Inquiry into Insecure Work In Australia)?
3. The AMWU seeks to amend (refer Attachments 1-3) the existing conversion

provisions in the Manufacturing and Associated Industries and Occupations

Award 2010 (the Manufacturing Award), Graphic Arts Printing and Publishing

Award 2010 (the Graphic Arts Award) and the Food Beverage and Tobacco

Manufacturing Award 2010 (the Food Award). These three modern awards

include provisions enabling casual employees to elect to become permanent

! Permanent jobs for purpose of this submission are jobs of = to or > 6 months requiring regular and systematic
labour hours
? Lives on Hold, Report of the Independent Inquiry Into Insecure Work In Australia; ACTU, May 2012, p.8
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after 6 or 12 months. An employer is enabled to refuse the employee’s election

” 3

but may not do so “unreasonably”.

The Question to be answered

The case we present is in support of providing an effective safety net for casual
employees, working in “permanent jobs”* who wish to become permanent. We
submit that the questions parties should address, in the context of the
Commission’s review and the prima facie position that conversion provisions
meet the modern award objective, are these:

e firstly can, and do, current conversion provisions operate to
effectively fulfil the purpose for which they were established?;

and

e secondly, if the answer to the question above is “no” then
what form should casual conversion to permanent
engagement provisions take in order to provide an effective

safety net?

The Purpose of this chapter is to introduce our claim regarding casual employees
and locate it, in a broad sense, within the legislative and evidentiary framework
we expand on in subsequent chapters. We also identify that the Commission can
do that, which, in our submission is necessary, to meet the requirements of the
Fair Work Act 2009 (the “Act”) by granting our claim and providing a safety net

for employees engaged on a regular, long term casual basis.

The AMWU has had an opportunity to read the draft submissions of the ACTU.
We support the general submissions of the ACTU regarding the need for effective
conversion provisions and minimum daily hours for casual and part-time

employees.

* Clauses 14.4, 12.5, 13.4 respectively in the Manufacturing, Graphic Arts and Food Awards
* Permanent jobs for purpose of this submission are jobs of = to or > 6 months requiring regular and systematic

labour hours
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7. The evidence is that the current conversion clause is not operating to
“discourage the trend toward the use of permanent casuals”® of the
manufacturing award as predicted in 2000 by the Full Bench when determining
the provision (‘the 2000 casuals’ case’) . The proportion of casual employees in
the manufacturing industry has increased from 14.1% in 2000 to 16.9% in
November 2013. Female casual employment in 2014 (6.1%) decreased slightly
from 2000 (6.6%) whilst the proportion of male casual employees in the
manufacturing industry has grown to 10.8% from 7.5% in 2000.°. Overall male
casual employment has increased from 19.9% of the workforce in 2000 to 21.2%
in November 2013, an additional 307,100. After the retail industry the
manufacturing industry is the second largest industry employer of male casual
workers.® In November 2011 casual employees comprised 16.9% of all
manufacturing industry employees.’ The evidence, identified later in our
submission, is that for many employees the nature of casual employment is
precarious and therefore a conversion clause based on employee election is
unsuitable in circumstances where the employee is, or feels, at risk of negative
consequences, arising from an election request,” for example not being required
for further shifts. The clause is also unsuitable as evidence shows that many
employers do not meet the award obligation to inform casual employees of their
right to convert and/or refuse employee election, regardless of whether such
refusal is reasonable or otherwise.™ Testing the “reasonableness” or otherwise
of an employer refusal requires application to a court of competent jurisdiction.
This is an unlikely path for casuals to tread given the low level of union

representation, insecure nature of casual work and the costs involved.

° 74991 @ 117

6 ABS, Labour market Statistics 6105.0. July 2014

7 ibid

5 Parliamentary Research Note May 2004

° FWC Research Report 3/2013, Manufacturing Industry Profile, Table 5.3

Lives on Hold, The Report of the Independent Inquiry into Insecure work in Australia, 2012, p.33
" See for example Christie Tea[2010] FWA 10121 and [2011] FWA 905
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8. The reality of casual employees is not considered or addressed by submitting
there are avenues available under the Act to address adverse action, or avenues
in other courts for enforcement of award obligations regarding information
provision and/or an unreasonable refusal of conversion request. The evidence is
that the nature of casual employment makes these avenues, in practical terms,

generally inaccessible.

9. When conversion was introduced in 2000, the Workplace Relations Act 1996
enabled the Commission to settle disputes arising under the provision.12 That is

no longer the case.

10. An award clause directed at award conversion must be able to achieve that
objective without the need for applications involving expensive and complex
proceedings in higher courts. If a clause requires proceedings in higher courts to
be effective on a day to day basis then it cannot be considered to operate as a

“fair and relevant minimum safety net”*® for casual employees.

11. The AMWU asks the Commission to replace the election provision with a
provision deeming a casual employee to be permanent after 6 or 12 months,
except where the employee “opts out” and elects to remain as a casual
employee. The proposed provision provides employers with access to irregular
casuals on an ongoing basis, regular casuals for 6 or 12 months and for an

extended period where the casual opts to remain casual.

12. The provision would provide security for casual employees wanting, but unable,
to gain access to regular incomes and established award and NES employment
standards. The provision balances competing legislative objectives, recognising
employer and employee need and preference whilst maintaining the integrity of

the award safety net.

12 Workplace Relations Act 1996 5.99, s.104
B As required by s.134(1) of the Act
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13. The history of casual provisions in the Metal Engineering and Associated
Industries and Occupations Award 1998 (the 98 Metals Award) were
comprehensively reviewed by a full bench of the AIRC in 2000* (the “2000

decision”). The full bench observed that:”

[106] We consider that there is considerable force in the
considerations raised by the AMWU in support of some time limit
being put on engagement as a casual. We have rejected in Sections 7
and 8 of this decision the contentions that the Award should be read
or should now be converted to minimise free access to casual
employment. The notion of permanent casual employment, if not a
contradiction in terms, detracts from the integrity of an award safety
net in which standards for annual leave, paid public holidays, sick

leave and personal leave are fundamentals. ( emphasis added)

[107] The main point made in the passage quoted from Mr Buchanan's
evidence was to the effect that the category of the permanent

casual is founded upon an entrenched diminution of workers' rights.

14. The 2000 decision is significant in these proceedings for many reasons including
that 26 modern awards contain the conversion provision, or a form of the
conversion provision, established in the 2000 decision. All Awards, excluding the
Business Equipment Award 2010, containing provision for casual workers include
the 25% casual loading determined as relevant in 2000 and affirmed in the

Award Modernisation case™and 2014-15 Federal Minimum Wage case.”

15. The 2000 decision provides a “base line” from which to review the operation of
current provisions and their effectiveness or otherwise in providing a relevant

safety net for casual workers. The 2000 decision is relevant to current

" Print T4991

" Ibid @ 106-107

'°[2008]AIRCFB1000@50
http://www.airc.gov.au/awardmod/databases/general/decisions/2008aircfb1000.htm
' [2015] FWCFB 3500 @ 559
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proceedings as the Full Bench’s award modernisation decision confirmed the
inclusion of the provisions which had been introduced in 2000. This constitutes
prima facie acceptance of the 2000 decision determination that permanent
casual employment detracts from the integrity of the safety net and is founded

on an entrenched diminution of workers’ entitlements.

It must be noted however that the 2000 decision was not intended as a
concluded view of all points argued. The 2000 full bench was attracted to a
deeming clause™The Full Bench considered it had not enough material before it

to determine a deeming clause “leaving to a later occasion any refinement of the

entire casual employment subclause.”* The 2000 bench was conscious of the

growth of non-standard employment and the related complex problems. Further
consideration of the matters (conversion and loading) applying to a greater

range of industries was envisaged.”® (emphasis added)

The 2014 Award Review is an appropriate time to consider the refinement of the

casual employment subclause.

1.2 CONTEXT IN WHICH THE CASE IS BROUGHT

1.2.1 The s.156 Review of Awards

18.

The s5.156 review provides the FWC with an appropriate opportunity to review

whether the casual employee provisions in modern awards are “fair, relevant,

n21 722

and enforceable”*" and provide a “fair and relevant minimum safety net”* taking

into account inter alia, “relative living standards and the needs of the low paid”.”

The review provides the opportunity to revisit the unfinished business identified
in the 2000 decision including “to address over time any unjustified differential

¥ |bid 112
¥ |bid 113
2% |bid 202

1 5.3(b) FW Act.

*25.134(1)

5.134(1)(a) FW Act

13 October 2015 AMWU — Submission 9
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application of the incident of employment to casual employees or to other types

of employment”* (emphasis added).

19. Our position is that ongoing permanent casualisation, where not sought by an
employee, is unjustified and creates a 2 tier differential where some employees
have access to a strong set of safety net standards “in which standards for
annual leave, paid public holidays, sick leave and personal leave are

”2>whilst others have access to a lower minimum standard. For

fundamentals
example, on what basis can the exclusion of casuals from the 10 hour break be
said to form part of a fair and relevant minimum safety net? In the context of
considering s.134(1)in this matter, “relevant” includes the safety net standards
and above safety net standards available to permanent employees. Attachment
“4”provides the AMWU’s summary of the fair and relevant minimum safety net
standards from which casual employees are excluded. Some of the matters
noted may have been resolved by FWC decisions made after compiling the
document, for example the Commission’s decision regarding all purpose
allowances and the calculation of the casual loading.”® The Commission will
appreciate the AMWU is not providing the “exclusion” document as a definitive
statement of how particular provisions operate. We provide it as a “friend” of
the Commission, identifying areas of potential damage to the integrity of the
safety net and areas where the principles established by the 2000 Full Bench

decision may be wanting.

20. The framework of the review established by the Commission in the Jurisdictional
Decision” is now well known. The Commission established the following

principles:

18.1 Where a significant change is proposed it must be supported by a

submission which addresses the relevant legislative provisions and be

42000 decision @ paragraph 196

%2000 case print T4991 @ 106

2% 2015] FWCFB 6656

% [2014]FWCFB 1788 https://www.fwc.gov.au/documents/decisionssigned/html/2014fwcfb1788.htm
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accompanied by probative evidence properly directed to demonstrating

the facts supporting the proposed variation.?

18.2 The Commission will proceed on the basis that prima facie the modern
award being reviewed achieved the modern awards objective at the time

that it was made.?

18.3 It is appropriate to take into account previous decisions relevant to any
contested issue. The particular context in which those decisions were
made will also need to be considered. Previous Full Bench decisions

should generally be followed, in the absence of cogent reasons for not

doing so.*°
18.4 The modern awards objective at s.134 applies to the Review.*!
18.5 No particular primacy is attached to any of the s.134 considerations and

not all of the matters identified will necessarily be relevant in the context

of a particular proposal to vary a modern award.*

18.6 The Commission’s task is to balance the various s.134(1) considerations
and ensure that modern awards provide a fair and relevant minimum
safety net of terms and conditions. The need to balance the competing
considerations in s.134(1) and the diversity in the characteristics of the
employers and employees covered by different modern awards means
that the application of the modern awards objective may result in

different outcomes between different modern awards.>

% |bid @ 23
* |bid @ 24
*bid@ 27
* bid @ 29
* Ibid @ 32
* Ibid @ 33
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18.7 s.138 is relevant. What is ‘necessary’ in a particular case is a value

judgment based on an assessment of the considerations in s.134(1)(a) to
(h), having regard to the submissions and evidence directed to those

considerations.®*

18.8 Proposals to vary awards must be located within matters that are able to

21.

22.

23.

24.

be included in awards.>’

In addition to s.156 and the sections referred above, the Commission identified*®
other statutory provisions relevant to the exercise of its review. Those provisions

are addressed in Chapter 2 of this submission.

The s.156 Review is also an opportunity to examine s.134 (1)(da) “in the context
of considering a specific proposal to vary a particular provision in a modern

award.”

In our submission, the finding that “prima facie” modern awards met the
objectives of ss.3 and 134 when made, does not relieve the Commission, when
assessing the relationship of award provisions and their continuing capacity to
meet the modern award objective, from the requirement to consider how casual
provisions were determined in the modern award/s during the Part 10A process.
This consideration must by necessity include consideration of how casual
provisions were determined in the pre reform modern awards on which the

modern awards are based.
The Commission has recognised this point stating:

“These policy considerations tell strongly against the proposition that

the review should proceed in isolation unencumbered by previous

Commission decisions.”*®

* Ibid @ 36

* Ibid @ 40-48
** Ibid, paragraph 10s-13
*7[2014] FWCFB 1788 @ paragraph 30
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25. Previous Commission authority determined that it was appropriate to include
casual conversion provisions in the pre modern awards related to the AMWU'’s
proposed variation. The Commission subsequently affirmed that casual
conversion provisions met the modern award objective when including them in
modern awards. The current claim is not a new claim but a claim to ensure the
efficacy of modern award casual conversion provisions operating in the context

of current legislative and industry circumstance.

26. The AMWU'’s claim is particularised at section 1.3 below. There will be strong
opposition to the Unions’ claims. The Commission will without doubt balance the
competing claims. The s.156 review however is, first and foremost, the
Commission’s review. The obligation is for the Commission to review all modern
awards within the broad discretion granted it under s.156 supported by the
scaffolding of other FW Act provisions relevant to the exercise of the
Commission’s discretion.® The AMWU submits that it is within the Commission’s
discretion to grant the Union’s claim and we will provide both merit argument

and evidence supporting this outcome.

1.2.2 Casual employees — introducing the landscape

27. The casual conversion provision contained in the Manufacturing Award has had
some limited success. The provisions have not however been broadly successful
in limiting or reducing the practise of ongoing “permanent” casual employment
in circumstances where the casual employee wishes to become permanent,
however feels too vulnerable to effect this outcome. Of the 838 casual
employees surveyed by the ACTU, 20% had requested conversion to permanent
employment (ACTU Survey, Question 9, refer Attachment 5). Of the 80% of
casuals who had not asked to be converted to permanent, nearly 50% were
content with current arrangements, with 10% being worried about their job

security, should they ask to be converted (ACTU Survey, Question 9B). In the

* bid paragraph 27
* Ibid @ paragraph 17
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ACTU Survey there was a significantly larger portion of respondents from the
manufacturing industry that were concerned for their job security, should they
ask to be converted (22%). This suggests that an approach which does not
require employees to request conversion may be particularly appropriate in the
manufacturing industry. Of the respondents to the AMWU Survey, 29% (n = 106)
had requested conversion to permanent employment. Of the respondents whose
requests had been finalised, 88% (65 of 70) were rejected. Of those respondents
whose requests were finalised, 90% had been with their employer for longer

than 6 months and 36% had been with employer longer than 5 years.

28. In the 2000 case the AMWU submitted unpublished ABS data*identifying that
55% of casual employees in the manufacturing industry had ben engaged by the
same employer for more than one year. According to the AWRS Survey* 84% of
casual employees have been with their employer longer than one year, this
compares with 93% of permanent employees. Thirty two of the 44
manufacturing casual employees (73%) had been with their employer for longer
than 12 months. According to the ACTU survey, 60% of casual employees had
been with their employer longer than a year. For manufacturing casuals, 54 of
the 102 respondents (53%) had been with their employer longer than a year. This
data broadly aligns with HILDA data which indicated in 2012 that 54% of male
casuals and 60% of female casual employees had been with their employer for
longer than a year.” This data broadly aligns with HILDA data which indicated
that 51% of all regular casual employees had been engaged for longer than one

year and 76% for longer than 6 months.*

29. Casual employees, as a type of employment provided for in modern awards, are

overwhelmingly over represented as award-reliant compared to other types of

* AMWU submission, C22704/1999, p.32

* Refer to Attachment 5 for statistical analysis and survey data

42 Buddelmeyer, H., McVicar, D. & Wooden, M., Non-Standard ‘Contingent’ Employment and Job Satisfaction: A
Panel Data Analysis, 2013, p. 38

® ACTU Submission, Expert witness statement, table 2
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employees. Casual employees represent in the order of between 19-24%" of all
employees yet are far more likely (38.9%) to be award-reliant than permanent
employees (13.3%).” Of the 1,860,700 employees paid by Award only, 44.6%
were casual, 37.0% were permanent full-time and 18.4% were permanent part-
time.*® This of course contributes to the much lower earnings received by casuals
in relation to other employees. Ongoing or “permanent” casual employment
leads to a much diminished “experience” of work as reported by casual
employees. David Kubli, Simon Hynes, James Fornah and Liam Waite’s
experiences as casual workers demonstrate this point (refer Attachment 12 and

also to Attachment 5, Job Satisfaction).

In their Report on Award Reliance, prepared for the Fair Work Commission,
Wright and Buchanan note that 29% of respondents in the manufacturing
industry said they typically paid casuals at the Award rate.*” Casuals were even
more likely than apprentices to be paid at the award rate in all but small
businesses where half of all employees were paid at the award rate. Unlike
apprentices, casuals were not identified as moving from the award rate to a
higher rate.”* Research compiled using data from the AWRS study identified that
the second most prevalent reason nominated by employers for paying the award
rate was that the employee was a casual, regardless of job specification,

requirement or skill.*

* Australian Bureau of Statistics (ABS), Australian Labour Market Statistics, 6105.0, July 2014.

** Annual Wage Review [2015] FWCFB 3500, @ 314

*® ABS Employee Earnings and Hours, 6306.0 May 2014
http://www.abs.gov.au/ausstats/abs@.nsf/Latestproducts/6306.0Main%20Features5May%202014?opendocu

ment&tabname=Summary&prodno=6306.0&issue=May%202014&num=&view=

4 Wright, S. and Buchanan, J, Award Reliance, Fair Work Commission Research Report, 6/2013, p.32
48 .
Ibid, Table 3.28
9 Kelvin Yuen, David Rozenbes and Samantha Farmakis-Gamboni, FWC Research report 1/2015:Award reliance
and business size: a data profile using the Australian Workplace Relations Study, Table 3.27, pp31-32; February

2015
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An appropriate safety net for casuals is one which recognises that being a
“permanent casual” has deleterious effects on earnings, working life, social

inclusion and retirement savings.

Nearly half (46%) of casual employees want more hours, compared to 27% of
permanent employees. Only 2% want fewer hours.”® The number of casual, and
permanent, employees wanting more hours has increased since 2007** when
only 29% of casuals and 9.7% of permanents were identified as wanting more
hours. The continuing compression of minimum wages in relation to AWOTE is a
negative for all award-reliant workers. There is however an increased impact on
casual employees who increasingly require more hours to maintain relative

purchasing power.

MclLachlan et al (2013) report that 55 per cent of casual employees reported
earnings that varied from one week to the next and 58 per cent had variable
hours with no guaranteed minimum. The problems associated with casual tenure
identified by MclLachlan include that “fluctuations in weekly pay can make it
difficult for people to meet weekly household expenses and to secure loans and

build up superannuation.”?

Mclachlan et al (2013) argue that the risk of
recurrent disadvantage is higher for jobs that are “low-paid” with “hours of
available work not assured”,> that is to say, casual employment. This data can
be reviewed against the HILDA wave 13 data reviewed by Professor Markey who
attested that overall, 60 per cent of all (self-identified) casuals have both regular

shifts and have worked for their current employer for at least 6 months.>*

MclLachlan et al (2013) paper highlights important downsides of casual

employment, when considered over the long-term. Whilst noting that

*% Fair Work Commission, Australian Workplace Relations Study: First Findings Report, 2015, p. 51

> Australian Parliamentary Library, Anthony Kryger Economics Section; Casual employment in Australia: a
quick guide; Table 2, 20 January, 2015

> MclLachlan, R., Gilfillan, G. and Gordon, J. 2013, Deep and Persistent Disadvantage in Australia, rev.,
Productivity Commission Staff Working Paper, Canberra, p. 131

>*|bid. p.135

>* Statement of Professor Markey, @ 2.2
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Buddlemeyer, Wooden, Ghantous (2006) found that almost one-half of all casual
workers in Australia progressed to non-casual employment within three years,55
the fate of the 50+% who didn’t and who were not among the young and those

choosing casual employment is unknown

HILDA Survey data show that living in a job-poor household (where aggregate
hours worked in a household are less than 35 hours per week) is experienced by

more Australians, and is more likely to be long term, than joblessness

Low pay impacts on retirement savings. Over represented amongst the low paid,
the retirement income of award-reliant casuals is further reduced with 20% of

casual employees reporting no superannuation coverage, compared with 1.4% of

Even where casuals are covered by an enterprise agreements they often are little
better off than under an award or are treated in less beneficial ways than
permanent employees, regardless of the number of years spent working at the
workplace. Recently Blackmores Australia announced that under the EBA’s profit
share scheme, 900 staff would be given an additional 6 weeks pay. Casuals are

specifically excluded from the profit share arrangement.”’

The Blackmore’s EBA does provide over award payment to casual employees
including that they will receive no less than the hourly rate applicable to a
permanent classification undertaking the same work. The operation of this
provision is somewhat undermined by casual employees receiving only a 20%
loading to offset the loss of Award and NES entitlements.”® Casual employees at

Blackmores however are significantly better of than those engaged under the

35.
(Melbourne Institute 2012b).
36.
all ongoing employees.*®
37.
38.
> |bid; p.131

*® Australian Bureau of Statistics, Employment arrangement, retirement and superannuation, Apr to Jul 2007,
cat. no. 6361.0, ABS, Canberra, June 2009 quoted in Australian Parliamentary Library (2015)
*7 https://www.fwc.gov.au/documents/documents/agreements/fwa/AE406771.pdf; Clause 21

8 Ibid; Clause 19
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Men at Work EBA* who receive the Award rate of pay and where the Award
provides for conversion, an additional 1% after 12 months engagement to “buy

out” the right to convert.

Casual employees are less likely to benefit from implementation of award
classification procedures®and remain less likely to receive training. The AWRS
First Findings report detailed that the majority of those who had taken part in
training were permanent (85%) with only 9% of casuals identifying they had
undertaken training.®* AMWU analysis of the AWRS data also revealed that
casuals were more likely to have paid for their own training (19%) with one
quarter of casuals in the manufacturing industry paying for their own training.
This compares with only 5.7% of permanent employees being required to pay for

their own training.*”

Casual employees are more likely to be injured at work and more likely to be

seriously injured at work than permanent employees.

Whilst the rate of growth of male casual jobs has accelerated and now
approaches that of females, casualisation retains a significant gender bias with
the incidence of casual employment still significantly higher among females than
males. In 2013, 26.7 per cent of all female employees were in casual jobs

compared with a corresponding figure of 21.2 per cent for males.*”

*°[2015]FWCA253, Annexure A;
https://www.fwc.gov.au/documents/documents/agreements/fwa/AE412175.pdf

®74991 @ 197

1 AWRS First Finding Report; p.50

%2 Fair Work Commission, Fair Work Commission, Unpublished Australian Workplace Relations Survey data,
variable EE_TRAIN_PAY

% Australian Parliamentary Library, Anthony Kryger Economics Section; Casual employment in Australia: a
quick guide; 20 January, 2015
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Casual award-reliant workers earn less than non casual award-reliant workers.
Including casual earnings data (discounted for the 25% loading) increases the

gender pay gap between female and male award-reliant workers.*

The impact of permanent casualisation on women is not restricted to reduced
earnings. The 2014 HREOC survey and report on pregnancy and discrimination at
work found that mothers engaged as casuals were more likely during their
pregnancy to report being dismissed, being made redundant or losing their job
(14%) compared to those in a permanent job (9%). On return to work mothers
who were employed on a casual basis and experienced discrimination were more
likely to resign in response to the discrimination they experienced (24%)

compared with permanent employees (8%).”

The number of women reporting discrimination by industry identified that the
manufacturing industry was in the top 4 of 19 industries where women reported
discrimination during pregnancy (37% of women) and in the top 3 industries

where women reported discrimination on return to work ( 48%).%°

Casual employees receive a loading in part compensation of inequitable access
to the entitlements enjoyed by permanent employees. In 2000 the full bench
assessed the calculation of the relative advantage of a permanent full-time
worker in days paid for over a casual employee as 125.88%.%” The Bench’s
calculation is arguably conservative however the bench further increased the
differential loss to casual employees by nearly 1% when awarding only a 25%
loading. This loss continues to compound as long as the employee remains

casual.

® Fair Work Australia, Award reliance and differences in earnings by gender Research Report 3/2012,

paragraph 6.2,p.31; https://www.fwc.gov.au/documents/sites/wagereview2012/research/3_2012.pdf

® HREOG; Supporting Working Parents: Pregnancy And Return To Work National Review — Report  2014;p.38.
NB HREOC states these results are indicative due to numbers casual n=265, ongoing n= 1457; fixed tern n=177
% HREOC Ibid @ p.43.

®” Print T4991 @ 199
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Casuals’ loss of access to award and NES entitlements whilst significant and
broad ranging cannot be “equalised” or reduced solely to a monetary value. The
current debate regarding the cashing out of annual leave makes manifest that
the issue is not restricted to the nominal monetary value attached to the leave,
but also encompasses the “time value” inherent in the entitlement to be absent
from work with pay. Put simply, no one would expect a permanent worker to
work 1, 2, 3, 7 years etc. without an entitlement to take leave. This however is
the reality for long term casual employees. The model clause® proposed by the
FWC to assist employees’ access the time to take annual leave will be of no
benefit to casual employees. The AWRS study found that 31.3% of casuals in the
manufacturing industry compared to 7.4% of non- casuals could not choose
when to take holidays (refer Attachment 5). The data (refer Chapter 4) is that
similar proportions of casual and permanent workers have between 3-10 years
service with the same employer. This suggests that many casuals are in fact

permanent but denied access to the same entitlements as permanent workers.

Mr David Kubli’s statement provides evidence that he is not allowed to access
any paid annual leave or sick leave. However, when he does wish to take
extended unpaid leave, he is required to apply for the leave three weeks in
advance at a minimum. Mr Kubli takes forced unpaid leave during the Christmas
shut down. When he did take a week of unpaid leave outside of the shut down it
was to get married. Such circumstances, where a casual employee is dismissed
after a period of taking unpaid leave are also reflected through unfair dismissal

matters before the Fair Work Commission.® (refer Chapter 5)

Concepts such as Industrial Democracy, security, dignity at work, safety at work,

gender equality, equal pay, trainin