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Executive Summary – MIGA’s position 

1. MIGA is generally supportive of the role and operation of the Australian Health Practitioner Regulation 
Agency (Ahpra) and the National Boards under the Health Practitioner Regulation National Law (the 
National Law).   

2. It has seen considerable and commendable changes to how Ahpra / National Boards operate over the past 
few years.  Broader and more frequent stakeholder engagement, improved timeliness in dealing with 
notifications, increased clinical input into notifications handling, new policies and guidelines, and a process 
for handling vexatious notifications have been some of the more important changes.    

3. MIGA has also welcomed the staged reviews of the National Law undertaken by Australian Health 
Ministers.  These involve important changes to the National Law around mandatory reporting and 
notifications handling.  With a few exceptions MIGA is generally content with most of the further changes 
agreed on by Ministers following consultation.  It appreciates opportunities for further consultation on 
how these changes will work in practice. 

4. It has significant concerns with certain proposed changes to the National Law, namely to make public 
confidence a paramount consideration, mandatory reporting of scheduled medicines issues and 
notification of risks to a practitioner’s former employers, hospitals and healthcare entities.  MIGA is 
broadly supportive of the underlying rationale for these changes, but considers what is proposed is likely 
to pose significant problems.  Better approaches are available.   

5. With the significant improvements in the National Law and Ahpra / National Board operation over the 
past few years, there is now the chance to deal with key challenges for the notifications system, namely 

- Year on year increase in notification numbers, with only a comparatively small proportion warranting 
any regulatory response 

- Improving recognition and response to the systemic factors underpinning significant numbers of 
notifications, assisting to improve healthcare workplace conditions and to ensure both patient safety 
and the highest standards of healthcare.   
 

MIGA’s interest 

6. MIGA is a medical defence organisation and medical / professional indemnity insurer advising, assisting 
educating and advocating for medical practitioners, medical students, healthcare organisations and 
privately practising midwives throughout Australia.  With more than 36,000 members across the country, 
MIGA has represented the medical profession for over 121 years and the broader healthcare profession 
for more than 18 years.    

7. MIGA has extensive expertise and experience in professional regulatory and disciplinary processes, 
including under the Health Practitioner Regulation National Law as it applies in different ways across the 
country. 

8. On a daily basis its lawyers are advising, assisting and supporting its members and clients through 
professional regulatory and disciplinary processes.   

9. Through its Risk Management Program, MIGA educates the healthcare profession on a range of medico-
legal and risk management issues arising from professional regulation and discipline. 

10. MIGA’s advocacy work includes regular and ongoing engagement with the Medical Board / Ahpra and 
other key professional stakeholders.  It has contributed to many inquiries and consultations involving 
National Law issues, including with Parliaments, Australian Health Ministers, Medical Board / Ahpra and 
state / territory health complaints entities.   
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50. As the Queensland parliamentary inquiry considering this proposal recognised 

…these amendments do not authorise legitimate notifications to be refused. Rather, these changes will 
ensure that the appropriate entity is dealing with a notification and that a complainant has first 
attempted a direct resolution with the practitioner or service, where possible and appropriate.  
According to the explanatory notes, these measures will assist in ensuring resources are allocated 
efficiently and directed to more complex and serious notifications; and that resources are only directed 
to low-risk matters if attempts by the complainant to resolve the matter are unsuccessful or if it is 
unsuitable for the parties to resolve the matter without [Health Ombudsman’s] involvement. 

51. Although ability to refer a matter to a state / territory health complaints entity following a preliminary 
assessment already exists, it is MIGA’s experience that this generally 

(a) Requires a process of consideration, seeking a response from the practitioner and determination 
before any referral is made 

(b) Is not often used to refer matters not requiring a regulatory response to a health complaints entity. 

52. MIGA acknowledges that Ahpra / National Boards have attempted to encourage notifications which seek 
an explanation, apology, refund / compensation, clinical record access / changes or changes in policy to a 
health notifications entity.  However, it believes this message is not well-understood across the 
community.  More is required from a variety of sources to communicate to the community the 
appropriate roles of Ahpra / National Boards and health complaints entities respectively.   

53. Moreover MIGA believes the language of ‘concern’ about health practitioners can also contribute to 
misperceptions around Ahpra / National Board role in dealing with notifications.  Complainants are not 
necessarily best placed to determine whether their notification raises an issue of public safety or fitness 
to practice.     

54. Although Australian Health Ministers have proposed to widen referral powers, this relates to the scope of 
entities to which a notification can be referred (i.e. not just a health notifications entity) and would still 
require a preliminary assessment process.   

55. MIGA proposes the following 

(a) A clear, concerted community awareness campaign co-ordinated amongst a wide range of 
stakeholders to clarify where healthcare complaints and other concerns are best raised (ie locally, 
with a health complaints entity or Ahpra / National Boards) 

(b) Giving Ahpra / National Boards scope to decline to deal with a notification where it is reasonable for 
the complainant to first attempt resolution directly with the healthcare provider, or where it is most 
appropriately made to a health notifications entity 

(c) Ability to refer notifications to a health complaints entity on a ‘triaging’ basis, without need for an 
assessment process 

(d) If these approaches are insufficient, considering whether a health complaints entity should operate 
as the single point of access for healthcare complaints, with scope to refer issues to Ahpra / Medical 
Boards where they raise issues of public safety or fitness to practice.     

56. This approach would have the benefit of reducing demands on Ahpra / National Boards to consider 
notifications which do not require clinical input.  It utilises the expertise of health complaints entities to 
triage matters which require Ahpra / National Board involvement, namely those which raise issues of 
public protection and fitness to practice which may require a regulatory response.  It ensures public 
confidence in such a system through placing health complaints entities, as independent bodies, as a key 
triage body.  
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79. This issue relates to disparities which can occur in time taken for Ahpra / National Boards to assess and 
respond to notifications, and timeframes given to practitioners to respond.  This means practitioners may 
be facing comparatively short timeframes to provide necessary information and other material in the 
context of a considerably longer-running assessment or investigation.   

80. MIGA believes this disparity has been improving over time.  It acknowledges the additional time which 
Ahpra / National Boards are generally willing to provide practitioners to respond to notifications.   

81. It believes there would be considerable value in Ahpra / National Boards developing an overall framework 
towards this issue, in consultation with key stakeholders (including MIGA), to assist National Board 
decision-makers and Ahpra staff to determine appropriate timeframes around matters, within the limits of 
the National Law and comparative urgency / significance of an individual notification.    
 

TOR (h) and (i) - Conflicts of interest, professional differences and independent decision-makers 

82. Although issues were raised in an earlier Senate inquiry relating to conflicts of interest, dealing with 
professional differences and the role of independent decision-makers, these are not matters where MIGA 
has encountered significant problems.   

83. It believes the increased use of clinical input through employment of Ahpra clinical advisors may provide 
some comfort around these issues.  These advisors, working across a range of specialties, would not be 
expected to have any vested interest in supporting a particular practice approach.   

84. An important mechanism to ensure the necessary range of professional opinions on a particular issues is 
available to Ahpra / National Boards is allowing a practitioner sufficient time to obtain independent expert 
opinion in response to a notification being considered for disciplinary action.   

85. MIGA is supportive of the processes which Ahpra / National Boards have in place for dealing with conflicts 
of interest or professional differences, including for Board and independent decision-makers (e.g. panels, 
tribunals etc).   

86. It has welcomed recent engagement with Ahpra on ensuring issues of procedural fairness / natural justice 
are well-understood by National Board decision-makers and Ahpra staff.   

87. The current balance of legal and professional members of panels and tribunals remains an important 
mechanism to ensure fairness is both seen and remains for all aspects of decision-making.   
 

TOR (j) – Appeal mechanisms  

88. MIGA supported the right to appeal a caution, involving a two stage process of independent review 
followed by any tribunal appeal, in consultations on National Law reform. 

89. It acknowledges Health Ministers elected not to make a caution an appealable decision under the National 
Law.   

90. It is unclear whether the possibility of amending the National Law to provide for a process of independent 
review of cautions only has been considered sufficiently.   

91. Given the potentially serious impact of a caution on the practice, health and well-being of practitioners, 
careful consideration should be given to introducing this additional review mechanism under the National 
Law.   

92. As suggested during National Law reform consultations, MIGA also proposes Ahpra / National Boards 
develop a clearer framework on use of cautions, focused on ensuring they are used only where necessary.  
This would be developed in consultation with key professional stakeholders (including MIGA). 
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