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Chairperson’s Foreword

This Report presents the information obtained from
participants in the Inquiry into the Labour Hire Industry and
Insecure Work, through written submissions and evidence
given in both public and closed hearings around Victoria.

| was extremely pleased with the level of public interest in
the Inquiry, and the extent of engagement by a broad range
of stakeholders. These included labour hire agencies and
other employers, employer/industry associations, individual
workers, trade unions and union peak bodies, community
groups, academics and other participants.

The Inquiry received 695 primary written submissions,
comprising 91 from organisations and 604 from individuals.
The Inquiry also heard from a total of 221 individual witnesses during 113 hearing sessions,
over 17 days of hearings held from November 2015 to March 2016.

| am extremely grateful to all of the individuals and organisations that took the time to
participate in the Inquiry. Their contributions have enabled me to form a clear picture
of the various issues relating to labour hire and insecure work in Victoria, which the
Terms of Reference required me to examine.

The Report also contains the Inquiry’s findings and recommendations.

Of all the many aspects of the evidence presented to the Inquiry, which have informed
my findings and recommendations, two things in particular stand out:

« First, there are various ways in which labour hire workers in Victoria are treated almost like
a ‘second class’ of worker. This treatment ranges from outright exploitation in certain
sectors — principally the horticulture, meat and cleaning industries — through to differential
treatment in respect of issues like health and safety, dismissal and rostering. While the labour
hire model of engagement plays a very important role in meeting the business needs of
employers, it is generally preferable that we do not allow workers to be treated adversely
in our workplaces based on their being engaged through a labour hire relationship.

+ Secondly, while the very concept of insecure work was strongly contested by some employer
groups, | heard many compelling accounts of the extent and impact of non-permanent
working arrangements — especially casual and fixed term engagement — experienced by
Victorian workers. The outcomes for these workers frequently include financial insecurity,
difficulty planning and saving for the future, and stress (including in the management of
working time and family commitments). Many workers in this kind of position would prefer
more ongoing or permanent forms of work.

The main recommendations | outline for addressing these issues include a sector-specific
licensing scheme for labour hire agencies; a voluntary code of practice for the Victorian labour
hire industry; and the adoption of procurement policies by the Victorian Government through
which preference would be given in government contracting to businesses that adopt more
secure forms of work.

In total, | have made 35 Recommendations which are set out, along with the Inquiry’s
key findings, from page 17 below.

Victorian Inquiry into the Labour Hire Industry and Insecure Work
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Throughout the Inquiry, | was provided with outstanding assistance by the staff within the
Inquiry Secretariat based in Industrial Relations Victoria (IRV). This included assistance in the
organisation and running of the Inquiry’s hearings around Victoria, and its parallel schedule of
informal stakeholder consultations; media communications; reviewing hearing materials and
written submissions; and preparation of Inquiry materials.

For their dedication to this work, | would particularly like to thank:

« Kath Fawcett, Legal Consultant in the Inquiry Secretariat, who played a leading role in the
planning and organisation of the Inquiry; undertook a considerable amount of the research,
writing and editing involved in compiling this Final Report; and prepared other Inquiry
materials including legal and procedural documents and correspondence.

+ Lissa Zass, Director — Private Sector and Compliance in IRV, who supported the
establishment, management and resourcing of the Inquiry; and provided me with unfailingly
reliable advice and valuable input throughout the process.

| also thank all of the following IRV and departmental staff who played important roles in
assisting the Inquiry at various stages: Russell Bancroft, Lativa Childerhouse, Grant Clarke,
Daniel Feiber, Adam Frost, Cassandra Devine, Tim Lenders, Matt O’Connor, Paul Robinson,
Dave Sheridan, Gabrielle Starr, Sarah Turberville, Marcelle West, Alex Wilson, Jackie Winn
and Stephen Witts.

Professor Anthony Forsyth, Inquiry Chair
RMIT University, Graduate School of Business and Law
Wednesday 31 August 2016
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SUMMARY OF FINDINGS
AND RECOMMENDATIONS :

CHAPTER 2

The labour hire industry
2.1

The labour hire industry has developed over the last 20 to 30 years to become a significant
employer of Victorian workers and a major contributor to the Victorian economy. Labour hire
is present in almost all Victorian industries; Australia-wide data indicates that it is used most
extensively in administrative and support services, mining and manufacturing.

2.2

There are deficiencies in and inconsistencies between the available data relating to the
prevalence of labour hire employment arrangements in Victoria and Australia, both in respect of
the proportion of labour hire workers and the proportion of workplaces which use labour hire.

Recommendation 1:

The Victorian Government should develop or resource targeted data collection to
investigate the prevalence and nature of labour hire employment within the state.

2.3

There are various legitimate and sound commercial reasons for Victorian businesses to utilise
labour hire arrangements. Labour hire enables a flexible approach to the engagement of labour
which assists businesses to deal with peaks and troughs in demand, without some of the
constraints associated with engaging ongoing employees.

24

There is a wide spectrum of legal compliance within the labour hire industry in Victoria. At one
end of the spectrum are labour hire agencies and arrangements which are highly transparent
and compliant with workplace laws, awards and other industrial instruments, health and
safety legislation and other applicable legal requirements. At the other end of the spectrum
are ‘invisible’ labour hire agencies and arrangements, operating almost entirely outside the
existing regulatory framework. These have been described as ‘rogue’ labour hire operators,
and their activities frequently involve breaches of applicable workplace and safety legislation,
award obligations and other regulations. The boundaries between labour hire agencies at the
two ends of the spectrum are not always clear. There is a range of agencies and arrangements
falling between the two extremes.

SUMMARY OF FINDINGS AND RECOMMENDATIONS 17
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2.5

While there is evidence that some workers are attracted to the flexibility that labour hire offers
and see it as a path to ongoing employment, many workers accept labour hire engagements as
the only choice open to them and would prefer permanent positions. There is also considerable
financial insecurity attached to many labour hire engagements.

CHAPTER 3

Mode of engagement
3.1

The overwhelming mode of engagement of labour hire workers in Victoria is casual
employment. To a lesser extent, labour hire workers may be engaged as independent
contractors, particularly in professional roles in industries such as information technology.

To a significantly lesser extent, labour hire employees are engaged on a fixed term employment
basis. Permanent employment is rare. Whilst each of these non-permanent forms of
engagement is present across the broader Victorian labour market, their cumulative prevalence
within the labour hire industry is considerably greater.

Minimum terms and conditions of engagement
3.2

It is an unavoidable consequence of the engagement of labour hire workers as casual
employees, or as independent contractors, that they do not receive the benefit of many/any
minimum employment conditions under the National Employment Standards. Labour hire
workers engaged as fixed term employees receive most but not all of the minimum National
Employment Standards conditions. Casual labour hire employees also miss out on many award
conditions, so are often worse off than directly engaged permanent employees of the host,
even taking into account the casual loading.

3.3

Modern awards play a critical role in ensuring that labour hire employees have the protection
of minimum hourly rates of pay; and certain other minimum conditions (which vary depending
on whether they are casuals or fixed term employees). The on-hire provisions in most modern
awards appear to operate effectively to ensure the extension of award terms and conditions to
labour hire employees performing work covered by the relevant award, reflecting the principle
that labour hire employers and their employees should be covered by the award covering the
host employer to whom the employees are on-hired.

3.4

Casual conversion clauses in awards have not proved to be an effective mechanism to assist
labour hire casuals to obtain permanent employment.

3.5

Contractual provisions which require an employee to pay a fee or commission to a labour hire
agency in order to obtain work, and contractual provisions which prevent or hinder a labour
hire employee from obtaining direct employment with a host, should be discouraged. These
issues are addressed further in Recommendation 26, at 5.6.4.
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Enterprise bargaining and the application of enterprise agreements
3.6

Some labour hire employers seek to use enterprise agreements as a mechanism to drive down
employment conditions. Vigorous application of the Better Off Overall Test by the Fair Work
Commission is needed to prevent this from occurring.

3.7

In many instances, host enterprise agreements do not apply to labour hire employees, resulting
in differential treatment (i.e. lower pay and conditions) for those workers compared with direct
employees of the host whom they work alongside. This problem is more pronounced where
(as the Inquiry heard is common in some sectors) labour hire employees have been working

at the site of one host over a lengthy period.

Recommendation 2:

Labour hire employees should have the opportunity to be covered by enterprise
agreements applying at a host’s workplace — whether this occurs de facto (arising
from the voluntary decision of the labour hire employer to observe the site enterprise
agreement); or because of the application of a parity clause in the host’s enterprise
agreement.

On that basis, there should not be impediments to the negotiation of parity clauses
in enterprise agreements (such as the prohibition recommended by the Productivity
Commission). Given that the view has developed in the case law that parity clauses
are a ‘matter pertaining’ to the employment relationship, and are therefore permitted
matters in agreements, whether or not they are included should remain a matter of
negotiation between bargaining representatives.

The Victorian Government should advocate the above position in any consultation
processes instigated by the Federal Government over implementation of the
Productivity Commission’s report.

Employment conditions of casual relief teachers
3.8

There is a two-tiered system of terms and conditions in respect of casual relief teachers
working in government schools. Those who are directly engaged by school councils are entitled
to the benefit of the terms and conditions set out in the Victorian Government’s Ministerial
Order — conditions which are more generous than the relevant modern award. Those who are
engaged by school councils through a third party are not entitled to these more beneficial terms
and conditions. This disparity of conditions arises through the Victorian Government’s own
legislative framework and Ministerial Order, and is thus within its power to remedy.

Evidence to the Inquiry suggested that there are many benefits of using a labour hire
arrangement for both school councils and for casual relief teachers themselves. These benefits
would continue to be available notwithstanding parity of conditions being afforded.

Recommendation 3:

I recommend that the Victorian Government legislate to remove the disparity in minimum
terms and conditions between casual relief teachers engaged by school councils
directly, and those engaged by school councils via a labour hire agency.

SUMMARY OF FINDINGS AND RECOMMENDATIONS
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Protections from unfair or discriminatory treatment
3.9

The current unfair dismissal provisions in the Fair Work Act operate, in practice, to limit
substantially the protections from unfair dismissal for labour hire workers. This principally
arises from the exclusions of most casuals, as well as fixed term/specified task employees
and contractors, from being able to bring an unfair dismissal claim.

3.10

Even for labour hire employees who can bring an unfair dismissal claim, the relevant provisions
are sometimes interpreted by the Fair Work Commission so as to enable the labour hire agency
to ‘hide’ behind the actions of the host and/or their commercial relationship with the host.

This approach enables both the host and the labour hire employer to avoid having to account
for their respective roles in causing or contributing to the termination of the labour hire
employee’s employment.

3.1

These limitations of the Fair Work Act unfair dismissal provisions act to reduce job security
for labour hire workers, and likely act as an incentive for businesses to utilise labour hire rather
than engage direct employees.

3.12

One option for addressing these issues would be to adopt one of the forms of ‘joint
employment’ discussed in chapter 3. These include Thai’s proposal to amend the Fair Work Act
to enable a labour hire employee to bring an unfair dismissal claim against both the labour hire
agency and host (with a statutory test modelled on United States jurisprudence to determine
whether the host/client is a joint employer that may have liability for the employee’s dismissal
and any remedies arising from a finding of unfairness). However the imposition of such a
framework in the Australian context would be a major leap, with significant economic effects
on the users of labour hire services.

3.13

The Fair Work Commission is currently exhibiting different approaches to determining the
extent to which a labour hire employer can be held responsible for the fairness or otherwise
of the host’s decision-making in terminating an engagement with a labour hire employee.

In practice, an approach by labour hire agencies which minimises use of the contractual
relationship between the labour hire agency and host to defeat the rights of a dismissed
employee to seek a remedy is to be preferred and should be encouraged. These issues

are addressed further in Recommendation 26, at 5.6.4.

3.14

The evidence presented to the Inquiry, and the relevant case law, illustrate a number of ways in
which labour hire employees miss out on protections against unfair treatment at work enjoyed
by other workers.

Recommendation 4:

The Government should introduce amendments to the Equal Opportunity Act 2010 (Vic)
to clarify that the protections from discrimination in respect of an employee engaging
in employment activity, and reasonable adjustments for an employee with a disability,
apply in the context of a host’s relationship with a labour hire employee.
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3.15

In relation to rostering and notice of shifts, the evidence of a number of labour hire agencies
indicated that labour hire works best for the labour hire agency, employee and host when
rostering and shift allocation are undertaken in a transparent and fair manner. Conversely,
much evidence demonstrated that poorly managed rostering can have a significantly
detrimental impact on labour hire workers and their families. Labour hire agencies should

be encouraged to manage rostering so that notice and planning of shifts work for the mutual
benefit of all parties involved in labour hire relationships. This issue is dealt with further in
Recommendation 26, at 5.6.4.

Occupational health and safety
3.16

Under Victorian law, while labour hire agencies and hosts have shared obligations to safeguard
the health and safety of workers placed at host sites, some ambiguities and ‘grey areas’ arise.
That there is in some instances a lack of clarity in practice, as to the reach of duties owed

as between a labour hire agency and host, is demonstrated by the evidence provided to the
Inquiry about health and safety risks/breaches experienced by labour hire workers. This is
despite what appear to be the best efforts of many labour hire agencies and hosts to ensure
compliance with their obligations under the Occupational Health and Safety Act 2004 (Vic).

3.17

A clear attempt has been made, in the Model Work Health and Safety Act, to overcome the
ambiguities arising from the traditional approach to centering occupational health and safety
obligations on employers (and independent contractors engaged by employers) in respect

of employees (and deemed employees). The Model Act’s imposition of occupational health

and safety duties on persons conducting a business or undertaking in respect of the broadly
defined category of workers, and the explicit inclusion in that definition of labour hire employees
placed with a host, is a more appropriate regulatory approach to ensure the safety of labour hire
workers than current Victorian regulation. This conclusion is strengthened once the ‘horizontal’
(concurrent) consultation obligation of relevant duty-holders is also taken into account.

Recommendation 5:

I recommend that the Model Work Health and Safety Act approach to regulating labour
hire relationships be adopted in Victoria. In the absence of Victoria adopting wholesale
the approach under the model laws, | recommend that Victoria adapt an approach which
matches the substantive provisions under the model laws in this regard.

3.18

The evidence provided to the Inquiry indicates that some labour hire workers do not exercise
their rights to report safety incidents, risks or hazards in the workplace - largely due to
concerns that doing so may jeopardise their future engagement at the host’s worksite, or their
employment with the labour hire agency. This suggests that the framework for representation
and protection of labour hire employees against victimisation for asserting their rights in
occupational health and safety matters, by either the labour hire agency or the host, should
be as robust as possible. Similarly, labour hire employees should have access to the same
rights of representation in relation to occupational health and safety issues as other Victorian
employees. However, the Occupational Health and Safety Act 2004 (Vic) offers only limited
protection to labour hire staff, particularly in respect of their treatment or representation at the
main locus of activity: the host’s worksite.

SUMMARY OF FINDINGS AND RECOMMENDATIONS
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Recommendation 6:

I recommend that the Model Work Health and Safety Act approach to regulating to
provide for worker representation and to protect workers against victimisation for
asserting their rights in Occupational Health and Safety Act 2004 (Vic) matters, by either
a labour hire agency or a host should be adopted in Victoria. In the absence of Victoria
adopting wholesale the approach under the model laws, | recommend that Victoria
adapt an approach which matches the substantive protections under the model laws

in this regard.

3.19

The evidence presented to the Inquiry shows that injury rates for labour hire workers are higher
than for other Victorian workers; and that there is in some instances a lack of cooperation on
the part of hosts with return to work arrangements for injured labour hire workers. However,
noting the reservations expressed by the Hanks Inquiry and more recently by WorkSafe, | do
not recommend any change or increase in the statutory duties owed by hosts in this area.
Rather, best practice return to work arrangements should form part of the voluntary code

of practice recommended at 5.6.4.

Recommendation 7:

An accurate picture of occupational health and safety risk factors in the labour hire
sector, and of injured labour hire workers in Victoria, requires the establishment of an
occupational injury and illness monitoring and reporting system that extends beyond
injury compensation claims data. With such data available it would be possible to
identify occupational health and safety risks for labour hire workers, and develop
interventions to minimise or remove those risks. | recommend that the Victorian
Government collect this data and, periodically, make it publicly available.

CHAPTER 4

Hazeldene’s and Luke Martin — see 4.2.2

4.1

| find that Hazeldene’s actions on the 24 February 2016 and 8 March 2016, including the issuing

of the 24 February Letter and the 8 March Letter, may constitute detrimental action by Hazeldene’s
against Mr Martin in possible contravention of section 121 of the Inquiries Act. In particular, the

8 March Letter clearly states that Mr Martin’s employment will be in jeopardy. | further consider
that the two letters may constitute a threat of detrimental action of the same nature.

4.2

| find that the actions by Hazeldene’s on 24 February 2016 and 8 March 2016, in providing

Mr Martin with the 24 February 2016 Letter and the 8 March 2016 Letter, may have been taken
for the substantial reason that Mr Martin provided information to the Inquiry — in possible
contravention of section 121 of the Inquiries Act.

4.3

| have referred documents and information regarding Hazeldene’s actions towards Mr Martin
to Victoria Police, pursuant to section 116 of the Inquiries Act, for further investigation should
Victoria Police consider it appropriate to do so.
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Recommendation 8:

Section 121 of the Inquiries Act should be amended so that it applies not only to
employer-employee relationships, but also to other relationships in which a worker
carries out work for a business or undertaking.

Horticulture, meat and cleaning industries
4.4

There is evidence of non-compliant labour hire practices across various sectors of the Victorian
economy. However evidence to the Inquiry, along with various other studies, media reports and
other recent inquiries suggest that there are three industries in which non-compliance amongst
labour hire agencies is particularly prevalent. These industries are: horticulture; meat and cleaning.

The extent of non-compliance with workplace and other laws involving labour hire agencies,
in the horticulture, meat and cleaning industries in Victoria, detailed in chapter 4, requires

a regulatory response. The various proposals for regulatory reform put forward by Inquiry
participants, and the licensing scheme proposal which | recommend be adopted, are detailed
in chapter 5 of this Report.

Accommodation and labour hire
4.5

| find, in respect of the conduct of Mr Serdar Donmez’s job search business in the Mildura area:

« That Mr Donmez misrepresented the availability of work in the Mildura area to potential job
search workers, which led them to travel to Mildura to use his services.

+ That the fee paid by persons using his services was in fact paid in part for accommodation;
and that the terms and conditions document which he required users of his services to sign,
insofar as it provided for ‘free’ accommodation, was a sham designed to avoid regulatory
requirements.

» That the accommodation provided by Mr Donmez was substandard as it was overcrowded
with insufficient amenities.

That a significant proportion of persons using Mr Donmez’s services either left of their own
accord or were evicted by him within a short time of arriving in the Mildura area, and where
this occurred, Mr Donmez would not refund their $150 deposit and/or $300 two-week
advance fee.

« That Mr Donmez falsely signed or refused to sign visa documentation (confirming that users
of his services had completed the 88-day requirement to obtain a second year on their
working holiday visa), irrespective of a job search worker’s actual working hours.

+ That Mr Donmez’s business model was designed to avoid current regulation.

Further, | have referred documents and information regarding this matter to the Mildura Rural
City Council and Consumer Affairs Victoria pursuant to s 116 of the Inquiries Act, for further
investigation should those organisations consider it appropriate to do so.

4.6

It is apparent that the Victorian regulatory framework outlined in chapter 4 has not been
effective to address the problems with provision of accommodation associated with labour hire
arrangements, which have been illustrated in evidence provided to the Inquiry and from other
sources. The incidence of these accommodation models appears to have grown extremely
quickly, consistent with the general growth of labour hire arrangements and the use of
temporary migrant workers over the last 10 years or so.

SUMMARY OF FINDINGS AND RECOMMENDATIONS
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Recommendation 9

That the Victorian Government introduce legislation to amend the Public Health and
Wellbeing Act 2008 (Vic) to clarify the limitation applicable to the section 3 definition
of prescribed accommodation, subparagraph (b), that the accommodation must be
provided on payment of consideration. Circumstances where accommodation is
provided notionally without charge, as part of a broader arrangement between the
parties to the relevant transaction, should be included within the definition.

Recommendation 10

That the Public Health and Wellbeing Act 2008 (Vic) section 3 definition of prescribed
accommodation, subparagraph (c), be amended to reflect a wider range of working
situations than simply the provision of accommodation by an employer to an employee
under an award or contractual provision. The definition should include provision of
accommodation to a worker by a labour hire operator, as part of the arrangement
under which that operator facilitates the placement of the worker with a host.

The role of piece rates
4.7

The operation of the piece rate award provisions, particularly in the horticulture industry,
creates the possibility that employees may be paid below the minimum hourly rate, and
accordingly undermines the minimum safety net intended to be established by minimum hourly
rates. In the horticulture industry, the safeguards which attach to piece rate systems do not
appear to be utilised in practice. Further, the use of piece rates in that industry contributes

to a level of subjectivity and uncertainty regarding what rate is payable to an employee, and
underlies a number of problematic outcomes. In addition to the following recommendations,
measures to address these issues are dealt with in Recommendation 26, at 5.6.4.

Compliance activities

Recommendation 11

The Victorian Government should advocate for the Fair Work Ombudsman to focus
more of its compliance activity on underpayment/non-payment of award rates in the
horticulture and meat industries; unlawful deductions (e.g. for accommodation) and the
imposition of piece rate arrangements in those sectors; and sham contracting in the
cleaning industry.

Recommendation 12

The Victorian Government should advocate for the Federal Government to implement,
as quickly as possible, its 2016 election commitments to increase the Fair Work
Ombudsman’s investigatory powers and to increase the penalties applicable under the
Fair Work Act for award breaches and failure to maintain proper employment records.
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Chapter 5

A licensing system for labour hire agencies
5.1

The evidence provided to the Inquiry shows that there is a problem with the presence

of ‘rogue’ labour hire operators in Victoria. While it is difficult to be precise about the extent
of this problem, rogue operators are particularly evident in the horticultural industry (including
the picking and packing of fresh fruit and vegetables), and the meat and cleaning industries.
In many instances, the activities of rogue operators have led to exploitation of vulnerable
workers including underpayment of award wages, non-payment of superannuation,

provision of sub-standard accommodation and non-observance of statutory health

and safety requirements.

This problem stems in large part from the ease of access, or absence of barriers to entry, for
persons/organisations wishing to provide labour hire services in this state. In addition, the
problem stems from the lack of visibility of these rogue operators, who operate in the informal
economy and outside the reach of existing regulators.

The problem requires a regulatory solution which addresses each of these underlying causes:
as the submissions of those advocating increased regulation demonstrate, there is a wide
range of options available. In my view, a sector-specific licensing scheme for labour hire
operators is the best of those options.

Recommendation 13:

| recommend that Victoria advocate through the Council of Australian Governments
process for the national adoption of a sector-specific labour hire licensing scheme.
As a national approach may take some time to develop — or may not eventuate at all
- | recommend that Victoria lead the way in reforming the labour hire sector, through
the introduction of its own sector-specific licensing scheme. In implementing

this reform, Victoria should explore the opportunities for developing cooperative
arrangements with other states.

5.2

In devising a regulatory scheme that will address the problem that has been identified by
this Inquiry, | am concerned to ensure that the impact on the large proportion of reputable
labour hire operators is minimised. Evidence presented to the Inquiry has shown that while
reputable labour hire companies are generally compliant with applicable workplace laws

(i.e. there is little if any evidence of exploitation), various other issues arise from the high use
of labour hire arrangements in certain sectors (e.g. manufacturing, logistics, warehousing).
These issues include the gradual replacement of permanent workforces with casualised labour
hire staff, lower job security, differential wages/conditions (where a site enterprise agreement
is not applied to labour hire employees) and concerns about rostering, minimal notice of
shifts, difficulty managing carer/family responsibilities and uncertainty arising from shared
occupational health and safety responsibilities. Some of these issues are addressed in

other recommendations.
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Recommendation 14

I recommend that Victoria introduce a licensing scheme for labour hire agencies,

that is initially targeted at those supplying labour in the following specific sectors: the
horticultural industry (including the picking and packing of fresh fruit and vegetables),
and the meat and cleaning industries. | also recommend that capacity be provided
within the framework for the proposed Victorian labour hire licensing system, allowing
it to be expanded to cover other industry sectors, or to be contracted in response

to changing (improved) practices in the regulated industries.

5.3

It is intended that the licensing scheme would apply to conventional labour hire relationships
(e.g. the provision of workers by a labour hire agency to a host organisation to fill short-term
vacancies or on a longer-term basis, to carry out seasonal work, to staff a particular business
function or even to staff the entire business). The key requirement for application of the scheme
would be the existence of the triangular relationship between the labour hire provider, a host
organisation and a worker (although it would also apply in situations where the provision

of worker(s) by provider to host occurs through an intermediary). It is not intended that the
scheme would apply to contracting out or outsourcing arrangements, unless these involve

a labour hire relationship of the type described above.

Recommendation 15:

The scheme which | am recommending would require that any person or organisation
supplying a worker to another person/organisation (whether directly or through an
intermediary), in the specific industry sectors (identified in Recommendation 14) in the
state of Victoria, must be a licensed labour hire operator; and must only carry on such
activity through a registered business or company. The precise definition of the sectors
covered by the proposed licensing scheme could be identified from the Australian and
New Zealand Standard Industrial Classifications (ANZSIC).

Recommendation 16:

To obtain a licence under the proposed Victorian labour hire licensing scheme, the
labour hire operator would need to provide identifying details of the business through
which they operate (e.g. Australian Business Number, Australian Company Number,
business/company/trading name), and meet the criteria set out below. It is envisaged
that the obligation would be imposed on licence applicants to provide a statutory
declaration and information demonstrating their compliance (both initially to be licensed
and then as a condition of remaining licensed) with the following criteria:

¢ the business/company and its key personnel must pass an objective ‘fit and proper
person’ test, which would include no past convictions for offences involving fraud,
dishonesty or violence and no past involvement in insolvent businesses or breaches
of workplace or occupational health and safety laws;

¢ the business/company must demonstrate (e.g. through employment records) that
it pays its employees in accordance with the minimum rates specified in applicable
industrial instruments, and affords its employees all other employment conditions
(e.g. leave entitlements, rest breaks, limits on working hours) under those
instruments and/or legislation;
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¢ the business/company must be registered with the Australian Taxation Office and
be deducting taxation and remitting superannuation contributions on behalf of
employees as required by federal legislation;

e if accommodation is provided to employees in connection with the arrangements
they enter into with a labour hire business/company, the business/company must
show that the accommodation meets the standards required under applicable
Victorian/local authority laws and regulations;

¢ the business/company must be registered with WorkSafe and be paying any
required premiums;

e the business/company must provide details of its systems for ensuring compliance
with occupational health and safety legislation and ensuring the safety of workers
provided to host organisations (including safety in the transportation of workers to
the host’s work-site, where the labour hire business/company is involved in such
transportation); and

¢ the business/company must demonstrate compliance with federal migration laws,
including systems for ensuring that all employees have a right to work in Australia.

Recommendation 17:

To the extent permissible under federal law, the labour hire licensing scheme should also
require the business/company to provide specified information to the licensing authority
relating to the numbers and categories of workers engaged on temporary work visas.
This is to enable a clearer picture to be developed about the prevalence of temporary
visa workers engaged by labour hire agencies in Victoria in the regulated sectors, and
the type of visa those workers hold.

Recommendation 18:

A labour hire operator meeting the licensing criteria would have to pay an initial licence
fee, and an annual fee for renewal of their licence.

Recommendation 19:

Accompanying the introduction of a sector-specific labour hire licensing scheme in
Victoria, | recommend that hosts operating in the regulated sectors be subject to a legal
obligation to use only a licensed labour hire provider.

Recommendation 20:

There should be a public register of all licensed labour hire operators. In addition, a
system modeled on the Gangmasters Licensing Authority ‘Active Check’ service could
be implemented to assist host organisations to ensure they are using licensed providers
(including through updates on any changes to, or revocation of, issued licences).

Recommendation 21:

Civil liability provisions and/or criminal offences should be created in respect of the following:
e alabour hire provider operating in the regulated sectors without holding a licence; and
¢ a host organisation using the services of an unlicensed operator.

In addition, liability provisions/offences should be created in respect of the following
actions on the part of a labour hire business/company covered by the licensing scheme:

SUMMARY OF FINDINGS AND RECOMMENDATIONS
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¢ the business/company must not coerce or restrict a worker’s freedom of movement
in any way (e.g. by entering into unfair debts/loans, retention of migration papers or
refusal to sign off on the 88-day requirement for obtaining a second year working
holiday visa);

¢ the business/company must not sub-contract the provision of a worker through
a non-licensed operator; and

¢ the business/company must not provide false or misleading information to the
licensing authority.

Recommendation 22:

The Victorian Government should explore whether the Business Licensing Authority
would be the appropriate body to administer the proposed labour hire licensing
scheme, or whether a specific licensing authority should be established.

Recommendation 23:

The licensing authority should maintain the public register of licensed labour hire
operators.

Recommendation 24:

As far as possible, the emphasis should be on licence applicants and licence-holders
providing the information required to demonstrate that they meet the criteria for issuing/
renewing a licence. Licensing authority staff would approve or reject applications for
new licences or renewals objectively on the basis of the information presented.

Recommendation 25:

Legislation establishing the proposed labour hire licensing scheme will also need
to address:

¢ the rights of persons from whom enforcement officers seek information;
¢ the obligations of licence-holders to provide information;

¢ data protection and the powers of the licensing authority to share that information
for law enforcement and compliance purposes (e.g. with Victoria Police, the Fair Work
Ombudsman, the Australian Taxation Office);

e the powers and conduct of licensing enforcement officers (whether engaged by the
licensing authority or through a new entity);

¢ the processes for complaints, dispute resolution, and appeals (including appeals
against licensing decisions or processes to revoke a licence); and

¢ A voluntary code for labour hire agencies

A voluntary code for labour hire agencies
5.4

In addition to the proposed licensing scheme, a range of issues have been considered
throughout this Report in respect of which | have identified practices of labour hire agencies
which are not unlawful, but might be considered unfair and/or which have the effect of labour
hire workers being treated differently from other workers. These are matters which
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a responsible labour hire industry could go a long way towards addressing by modifying its
own conduct, and setting/promoting standards of best practice that all labour hire agencies
could aspire to meet.

This is a process which should be encouraged and facilitated by the Victorian Government,
ensuring that all relevant stakeholders have a voice in the development of those standards
in the form of a voluntary code of practice for the labour hire industry.

Recommendation 26:

| recommend that through a tripartite process involving government, representatives
of the labour hire industry and representatives of labour hire workers, the Victorian
Government develop a voluntary code of practice for the labour hire industry. The code
would establish best practice requirements for labour hire employment arrangements,
including in the following areas:

e Contractual arrangements between labour hire agencies and hosts, and labour hire
agencies and their workers, should not include terms which prevent or hinder a labour
hire employee from obtaining direct employment with a host, or terms requiring
an employee to pay a fee or commission to a labour hire company in order to
obtain work.

e Labour hire agencies should adopt fair processes in decisions leading to dismissal
of labour hire employees, and should not not use the contractual relationship between
the labour hire agency and host to defeat the rights of a dismissed employee to seek
a remedy.

¢ Labour hire agencies should be encouraged to manage rostering so that notice
and planning of shifts work for the mutual benefit of all parties involved in labour
hire relationships.

¢ Labour hire agencies should adopt a best practice approach to the use of piece rates
in sectors such as the horticulture and meat industries, including fair and transparent
processes for entering into piece rate arrangements, and should not use piece rates
as a device to pay workers below the minimum time based rate of pay.

CHAPTER 6

Insecure work
6.1

Insecure work can arise in working arrangements which are traditional, standard or long
standing. Similarly, forms of work which have lower levels of regulatory protections for workers
can nonetheless be secure, due for example to demand for a worker’s skills. However, there
are certain forms of engagement which, because of their lower level of regulatory protections,
are more likely to provide the environment for worker insecurity. These include casual and fixed
term employment, which are examined in chapter 6, and independent contracting which is
examined in chapter 8.
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6.2

The very notion of insecure work was challenged by many employer submissions to the
Inquiry. However, | heard extensive evidence about the extent and impact of non-permanent
working arrangements — especially casual and fixed term engagement — that demonstrated
characteristics commonly described in the Australian and international literature on insecure
or precarious work. To some extent, the label attached to these arrangements is immaterial.
It is more important to focus attention on the outcomes for workers, which frequently include
financial insecurity, difficulty planning and saving for the future, and stress (including in the
management of working time and family commitments). Many workers in this kind of position
would prefer more ongoing or permanent forms of work.

6.3

The shift to more flexible forms of engagement is, like the evolution of labour hire examined
earlier in this Report, now an entrenched feature of the Australian labour market and the
broader economy. The data examined in chapter 6 also demonstrates, however, that after an
intensification in the adoption of alternative forms of employment from the 1980s its growth
has recently plateaued. | recognise that there have been legitimate drivers for businesses to
utilise the various non-permanent modes of engaging workers.

CHAPTER 7

Temporary migrant worker visa programs
7.1

There is some evidence of non-compliance with workplace laws affecting 457 visa holders

and Seasonal Worker Program participants. However, there is a much more extensive body

of evidence - including evidence provided to this Inquiry, other recent inquiries, and in recent
academic studies, media and other reports - demonstrating that Working Holiday Maker and
student visa holders in Australia are being subjected to exploitation in the labour market. These
exploitative practices are occurring in the Victorian horticulture and food services sectors,
among others.

7.2

Whilst the Working Holiday Maker and student visa schemes do not have work as their primary
purpose, in practice they are the predominant mechanism by which temporary migrant work is
undertaken in Australia, dramatically outweighing the use of 457 and Seasonal Worker Program
visa programs. This reality should be acknowledged by the Federal Government, industry and
the community.

7.3

There is a fundamental lack of cohesion in Australia’s framework for permitting work to be
performed by temporary migrant workers. Whilst Australia’s ‘formal’ temporary work visa
programs are designed based on criteria relating to demonstrable labour market need, coupled
with safeguards for temporary migrant workers, these are not features of the temporary migrant
work arrangements facilitated by the Working Holiday Maker and student visa streams.
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7.4

The addition of appropriate safeguards to ensure the fair treatment of overseas workers
holding Working Holiday Maker and student visas is for the most part a matter for the Federal
Government to address. This could include encouraging the Fair Work Ombudsman to devote
additional resources to ensuring that Working Holiday Maker and student visa holders are
aware of their employment rights; and to bringing enforcement proceedings in suitable cases.
The Victorian Government also has a role to play in this area.

Recommendation 27:

| recommend that the Victorian Government consider further funding measures

to provide assistance to temporary visa workers through established community
organisations and networks, including the provision of employment rights information
to international students through Victorian universities.

Gendered nature of insecure work
7.5

It is clear from evidence provided to the Inquiry and academic and other sources that the
working arrangements commonly associated with insecure work, especially casual and fixed
term work, disproportionately affect women — with detrimental consequences for women’s
financial security, control over working hours and career advancement.

CHAPTER 8

Independent contractors
8.1

Genuine independent contracting is a legitimate business arrangement, and as a mode of
work can afford flexibility, autonomy, recognition and reward which goes beyond that which
would be available in an employment relationship. A genuine independent contractor with a
successful business may well have equal or greater work security than an employee due to
these factors.

8.2

There is considerable evidence that where independent contracting arrangements are entered
into by workers because they are essentially a requirement of a particular market or industry,
they are not beneficial for those workers (irrespective of the genuineness or otherwise of

the independent contracting arrangement). For example, the Inquiry heard of considerable
detrimental impacts regarding rates of pay, predictability of working hours and occupational
health and safety issues for tip truck owner drivers and parcel delivery contractors in the
postal industry.

8.3

Evidence suggests that there remain an indeterminate but not insignificant proportion of
independent contracting arrangements which are not genuine, and are designed instead
to disguise an employment relationship in order to avoid the regulation associated with
that relationship.

SUMMARY OF FINDINGS AND RECOMMENDATIONS
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8.4

Many submissions proposed a statutory definition of independent contracting, or other
regulation directed at limiting the mischaracterisation of employees as independent
contractors. However, recent decisions suggest an increasing willingness by the courts to
assess the genuineness of independent contractor arrangements by considering whether the
worker is genuinely working in his or her own business, rather than for the business of the
other party. The common law test has proved to be flexible enough to permit an assessment
of the true nature of an engagement, irrespective of its label. | do not consider it desirable to
replace the common law test with a statutory test.

Further, the Independent Contractors Act 2006 (Cth) significantly curtails Victoria’s capacity
to regulate independent contractor relationships, and accordingly the Victorian Government
is limited in its ability to direct address most of the concerns raised by critics of independent
contracting arrangements. However, Victoria can advocate for changes to improve the
regulatory framework for independent contractor arrangements operating under federal law.

8.5

A key issue raised with the Inquiry, and which has been the subject of consideration in

a number of other inquiries, is the effectiveness of the Fair Work Act sham contracting
provisions. In particular, the prohibition on employer misrepresentation of an employment
contract as a contract for services in s 357 does not apply where the employer did not know
and was not reckless as to whether the contract was a contract of employment or a contract
for services.

8.6

The Productivity Commission Workplace Relations Framework Report noted that the Fair Work
Act post-implementation review recommended replacing the recklessness test in Fair Work
Act s 357(2) with a reasonableness test, and went on to make a similar recommendation.

| agree with that analysis.

Recommendation 28:

The Victorian Government should advocate for changes to s 357 of the Fair Work Act in
any consultation processes instigated by the Federal Government over implementation
of the Productivity Commission’s Workplace Relations Framework Report, so that

it is unlawful to misrepresent an employment relationship or proposed employment
arrangement as an independent contracting arrangement where the employer could

be reasonably expected to know otherwise.

8.7

| note the approach proposed by the Information Technology, Contract and Recruitment
Association of a ‘Fair Engagement Checklist,” based on a minimum hourly rate and
other factors, as a tool for businesses to ensure contracting relationships are genuine
and non-coercive.

Recommendation 29:

| recommend that the Victorian Government develop and promote a fair engagement
checklist for the engagement of independent contractors.
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Transport industry regulation
8.8

In light of the issues described at 8.2.4, there is merit in the Transport Industry Council
exploring whether a comprehensive, industry-specific rates and costs schedule and/or code
could be developed for the tip truck industry. | note that the particular features which the
Transport Workers Union seeks to have incorporated in such a schedule go beyond the present
scheme of the Owner Drivers and Forestry Contractors Act 2005 (Vic), which is primarily
facilitative rather than mandatory. However, a facilitative scheme could go some way towards
addressing the particular issues in that industry.

Recommendation 30:

| recommend that the Victorian Transport Industry Council give consideration to
developing a comprehensive, industry based rates and costs schedule and/or code
under the Owner Drivers and Forestry Contractors Act 2005 (Vic) which would apply to
the tip truck industry. This schedule should be primarily facilitative, and not mandatory
in nature.

8.9

Another issue with the application of the present scheme to the tip truck industry is the
threshold at which the requirement for a hirer to provide a driver with the relevant rates and
costs schedule is triggered. The Owner Drivers and Forestry Contractors Act 2005 (Vic) requires
hirers to provide a copy of the relevant schedule to an owner driver only where the owner
driver is hired for a period of at least 30 days, or more than 30 days within a three month
period. As the evidence from the Transport Workers Union demonstrated, the ad hoc nature of
engagement of tip truck drivers may mean that these threshold requirements are sometimes
not satisfied.

Recommendation 31:

I recommend that the Victorian Government review the threshold requirements upon
hirers to provide the applicable rates and costs schedule to owner drivers under s 16
of the Owner Drivers and Forestry Contractors Act 2005 (Vic), so as to ensure that the
requirement is triggered based on the usual hiring practices in the tip truck industry.

Industry-based supply chain regulation
8.10

Financial pressures from parties higher up the supply chain have the potential to significantly
influence the employment practices of parties at the bottom of the supply chain. This pressure
can work both ways, in that it may lead to detrimental outcomes for workers, or it may
alternatively be used to promote improvements in employment conditions within the supply
chain. Steps by major retailers to effect changes to exploitative working arrangements within
their own supply chain are positive and should be encouraged.
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Recommendation 32:

| recommend that the Victorian Government take steps to encourage and facilitate the
implementation of industry based supply chain regulation by major retailers, addressing
exploitation of workers within those supply chains.

CHAPTER 9

Insecure work
9.1

While the very concept of insecure work was strongly contested by some employer groups,
| heard many compelling accounts of the extent and impact of non-permanent working
arrangements — especially casual and fixed term engagement — experienced by Victorian
workers. The outcomes for these workers frequently include financial insecurity, difficulty
planning and saving for the future, and stress (including in the management of working time
and family commitments).

9.2

Each of the proposals suggested by Inquiry participants for addressing insecure work is
squarely within the scope of the Federal Government’s regulatory power. For the most part,
the various types of insecure work examined in this Report, and factors contributing to
insecure work, are matters that can only be regulated at the federal level, given the Federal
Government’s constitutional powers and Victoria’s referral of industrial relations powers.

In addition, many of the proposals are being independently considered in other forums. Rather
than traverse what are in some instances well worn debates about many of these issues, | have
sought instead to focus on specific actions which may be taken by the Victorian Government,
to address those issues which were most prominently raised with the Inquiry.

9.3

The Victorian Government has a potentially important role to play in promoting the adoption
of more secure forms of engagement in the labour market. In particular, there are three key
mechanisms through which Victoria should pursue this objective.

Victorian Government as employer
9.4

The Victorian Government already has in place a number of commitments to utilise secure
forms of engagement in respect of its own public sector workforce, including in the Public
Sector Industrial Relations Policies 2015 and the Victorian Public Service Enterprise Agreement
2016.

9.5

The extent to which these various broad principles and commitments relating to secure
employment are being observed, in practice, by the Victorian Government is unclear.
There is an information gap in respect of these matters, which it is desirable to fill.
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Recommendation 33:

| recommend that the Victorian Government, in conjunction with affected employees and
their representatives, develop and implement a process for monitoring and assessment
of the extent to which the secure employment commitments in the Victorian Public
Service Enterprise Agreement 2016 are being adhered to; the extent to which enterprise
agreements across the Victorian public sector include similar commitments to limit fixed
term and casual forms of engagement; whether such commitments are being observed
in practice; any barriers to their observance, and how these may be overcome.

9.6

Whilst | am unable to reach any conclusion about the extent of, or reasons for, the use of

fixed term contracting in public education, in my view, its use should be minimised. | do not
propose a wholesale revision of the manner in which the Victorian Department of Education
and Training organises its recruitment and selection of staff, as | recognise that there will be
broader implications which | have not been able to examine. However, in light of the evidence

| have heard about the detrimental effects of fixed term contracting on the employees involved,
| would encourage the Department of Education and Training to explore alternatives to mitigate
against those adverse effects wherever possible.

Recommendation 34:

I recommend that the Victorian Government through the Department of Education
and Training, in conjunction with affected employees and their representatives, review
available data on the extent and reasons for use of fixed term employment in public
schools, identify areas where its use can be minimised, and implement alternatives

to its use.

Victorian Government procurement
9.7

Professor John Howe’s extensive body of work has examined the use and effectiveness of
government procurement programs to drive particular labour market outcomes. Governments
have increasingly utilised the option of ‘making government purchases of goods and services
conditional upon contractors and supply chains observing desired labour practices linked to
job quality’, as a ‘soft law’ alternative to directly imposing employment regulations. Federal
and state governments in Australia (including the Victorian Government) have long used
procurement mechanisms to pursue various workplace reform and policy objectives in the
construction industry.

9.8

In light of the limits on the Victorian Government’s legislative power to address the various
issues relating to insecure work which were raised with this Inquiry, use of its own purchasing
power is an obvious alternative mechanism to effect changes in the employment practices

of private sector businesses. Of course, promotion of secure work practices throughout
government supply chains would need to be balanced against existing purchasing criteria
including value for government expenditure, accountability, probity and minimisation of risk.

SUMMARY OF FINDINGS AND RECOMMENDATIONS
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Recommendation 35:

The Victorian Government should establish procurement principles or standards

that must be met by successful tenderers for a range of contracts with government
departments and agencies, including those for the provision of IT, cleaning, security,
transport, hospitality and other similar services. The precise application and limits of the
scheme (including whether it should apply only to contracts above a specified monetary
value) will need to be determined with reference to other competing procurement
criteria. The principles/standards should be objective and measurable, however they
should be directed towards requiring the successful tenderer to demonstrate that:

+ The organisation predominantly engages workers in secure employment, rather than
as casuals or on fixed term contracts (this could be assessed on the basis of the
tenderer’s provision of information about the composition of its workforce).

+ Independent contractor relationships are genuine rather than sham arrangements.

+ Employees are receiving at least the wages and conditions under any applicable
industrial instruments (award or enterprise agreement), and applicable legislation
(e.g. National Employment Standards under the Fair Work Act, federal superannuation
legislation, Victorian long service leave legislation).

Proactive arrangements are in place to ensure health and safety compliance through
the tenderer’s occupational health and safety management system.

» The cost structure of the tender submitted clearly demonstrates how workers will
be accorded their legal employment entitlements over the life of the contract.

+ Appropriate contractual arrangements require any further subcontracting by the
primary contractor to include the above principles/standards as a term and condition
applicable to the subcontractor’s provision of services.

Best practice standards
9.9

With the exception of a labour hire licensing body (if existing business licensing arrangements
cannot be utilised), | am not inclined to recommend that the Victorian Government establish

a new body in addition to existing state bureaucracy to implement the various measures which
| have recommended throughout this Report.

The measures | am recommending would allow the Victorian Government to play a positive
role in the development of best practice standards to address insecure work, through a range
of non-legislative or soft law techniques, either in the public sector, or in the private sector
through government procurement.
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1. INTRODUCTORY MATTERS

On 10 September 2015, the Minister for Industrial Relations, the Hon. Natalie Hutchins MP,
announced the establishment of an independent Inquiry into the Labour Hire Industry and
Insecure Work (the Inquiry).

On 13 October 2015 the Inquiry was established by instrument (the Establishing Instrument),
and | was appointed to chair the Inquiry. Minor amendments were subsequently made to the
Establishing Instrument on 9 March 2016 and 11 July 2016.

The Inquiry constitutes a Formal Review under Part 4 of the Inquiries Act 2014 (Vic)
(Inquiries Act).

The Establishing Instrument requires me to provide a final report to the Premier and the
Minister for Industrial Relations by 31 August 2016, following the granting of my request
for a one-month extension to the original time-frame of 31 July 2016.

1.1 Terms of Reference

@ The extent, nature and consequence of labour hire employment in Victoria, including
but not limited to:
i. the employment status of workers engaged by labour hire companies;

jii.  the use of labour hire in particular industries and/or regions;

jii. ~ the use and impact of labour hire arrangements in the supply chains of
particular sectors, and the roles and responsibilities of various entities in
those supply chains;

iv.  the application of industrial relations laws and instruments;

v.  the legal rights and obligations of labour hire employees, companies and host
organisations/entities and any ambiguity that exists between them;

vi. allegations that labour hire and sham contracting arrangements are being
used to avoid workplace laws, and other statutory obligations, and the current
effectiveness of the enforcement of industrial relations, occupational health
and safety and workers compensation laws;

vii.  the need for labour hire companies and host organisations/entities to provide
workers with suitable accommodation; and

viii. the extent and impact on long-term workforce needs of the practice of replacing
permanent employees, apprentices and trainees with labour hire workers.
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(b)  The extent, nature and consequence of other forms of insecure work in Victoria,
including but not limited to:

I the use of working visas, particularly in insecure, low paid, unskilled
or semi-skilled jobs and trades;

ii.  exploitation of working visa holders and other vulnerable classes of workers
including female workers;

iii. ~ sham contracting and the use of ‘phoenix’ corporate structures;

iv.  the impact of insecure work on workers, their families and relationships,
and on the local community, including financial and housing stress;

v.  the social and economic impacts for Victoria; and

vi. the ways in which unscrupulous employment practices create an uneven
playing field for competing businesses.

(c) In making recommendations, the Inquiry should have regard to matters including:

i the limitations of Victoria’s legislative powers over industrial relations and
related matters and the capacity to regulate these matters;

il. the powers of the Commonwealth as they extend to work visas;

iii.  regulation in other Australian jurisdictions and in other countries, including
how other jurisdictions regulate labour hire;

iv.  the impact, benefits, or possible drawbacks of any regulatory regime applying
to labour hire businesses, on Victorian business;

v.  the ability of any Victorian regulatory arrangements to operate in the absence
of a national approach;

vi. regulatory mechanisms to meet the objectives of protecting the rights
of vulnerable workers; and

vii. Australia’s obligations under international law, including International
Labour Organisation Conventions.
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1.2 Conduct and procedures of the Inquiry

Section 99 of the Inquiries Act provides that a Formal Review may conduct its inquiry in
any manner it considers appropriate, subject to the requirements of procedural fairness,
the Establishing Instrument and the requirements of the Inquiries Act, regulations and any
other Act.

The Establishing Instrument for the Inquiry provides that this process will include,
but is not limited to:

a)

b)
c)

a)

e)

obtaining written submissions from interested persons and organisations. For the
avoidance of doubt, this includes publication of submissions, other than a submission
(or part of a submission) that the author has asked be kept confidential, or a submission
that the Chair has determined should remain confidential, to the public at large;

conducting consultations and interviews with interested persons and organisations;

conducting public meetings in regions particularly affected by matters raised in the
Terms of Reference;

conducting a literature review for the purpose of publishing a Background Paper for
consultation and/or other reference material to assist persons making submissions
to the inquiry, and to support preparation of the inquiry reports;

conducting a review of available statistical data; and

conducting research into the activities of other jurisdictions regarding matters
relevant to the inquiry.

The Establishing Instrument further provides that interested persons or organisations
may include, but are not limited to:

a)
b)
c)
ad

9)
h)

J)
k)
)

relevant regulatory agencies;

peak bodies for employment services;

labour hire companies;

significant users of labour hire or supply chains in Victoria;
workers of labour hire companies;

workers in insecure work;

workers working pursuant to working visas;

trade unions and the ACTU;

employer or industry organisations;
representatives of vulnerable and migrant workers;
regional councils, employer or employee groups;
migration agents; and

academics.

INTRODUCTORY MATTERS

39



Corporate Avoidance of the Fair Work Act
Submission 177 - Attachment 1

1.3 Engagement with the Victorian community

From its inception the Inquiry actively engaged with the Victorian community to generate
interest and participation. Key mechanisms for engagement included the following.

1.3.1 Inquiry website

The Inquiry website: www.economicdevelopment.vic.gov.au/labourhireinquiry was a key
communication interface with the Victorian community. It included Inquiry publications such

as fact sheets, a short video message from the Chair, published submissions, and information
about hearings.

The website also contained information about the Inquiry in Arabic, Chinese, Hindi, Korean,
Persian and Viethamese. These languages were chosen following consultation to reflect key
languages for Victorian workers from migrant backgrounds.

1.3.2 Background paper

On 16 October 2015, the Inquiry, with the assistance of the Secretariat provided by Industrial
Relations Victoria (IRV), published a Background Paper! calling for written submissions from
interested participants. Whilst not intended to exhaustively cover all matters relevant to the
Terms of Reference, the Background Paper provided an overview of material relevant to the
Inquiry’s Terms of Reference, and proposed a range of questions for participants to address in
their submissions. Interested individuals and organisations were also encouraged to address
any additional matters considered relevant.

1.3.3 Direct stakeholder contact

The Inquiry established a stakeholder contact database of over 200 interested persons and
organisations including unions, employer groups, ethnic community councils and migrant
organisations, labour hire agencies, backpackers, media contacts, community organisations
and academics. The database was updated as the Inquiry progressed. The database was
used to communicate directly with stakeholders by both email and letter, including to:

+ notify them of the release of the Background Paper and provide a copy;
* invite submissions to the Inquiry; and
« invite participation in a public hearing.

In addition, in the course of preparation for each regional hearing, the Inquiry Secretariat
gathered information on local organisations with a potential interest in the subject matter of the
Inquiry, and contacted them directly by telephone or email to invite them to attend a hearing
and/or make a submission. Approximately 60 additional persons and organisations were
approached in this manner, resulting in significant local representation at Inquiry hearings.

Finally, the Inquiry email address: labourhire.inquiry@ecodev.vic.gov.au facilitated direct email
contact from a large number of additional organisations and individuals.

1.3.4 Advertising and media

The Inquiry took a proactive approach to raising awareness through media coverage,
including both paid advertising and media reporting, in order to maximise participation
in and engagement with the Inquiry by the Victorian community.

- Victorian Inquiry into the Labour Hire Industry and Insecure Work, Background Paper, (October 2015).
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Advertisements calling for submissions were placed in the Herald Sun, Weekly Times,

major regional newspapers and major ethnic community newspapers. Targeted social media
advertising was also used. Prior to Inquiry public hearings, paid advertisements were placed in
relevant metropolitan, regional or local papers. Key journalists in relevant metropolitan, regional
and local newspapers, television and radio stations were advised of the hearings. | conducted
targeted interviews with television, radio and print outlets prior to the commencement, and

(in some instances) at the conclusion, of the public hearings.

There were over 90 media news stories, telecasts and broadcasts regarding the Inquiry
between September 2015 and July 2016. These are listed in ATTACHMENT A.

1.4 Submissions

The Inquiry achieved a very high level of engagement and participation through receipt
of written submissions from interested persons and organisations.

The Inquiry received 695 primary submissions, comprising 91 from organisations and 604
from individuals.?

The Victorian Trades Hall Council (VTHC) and the National Union of Workers (NUW) engaged
closely with the Inquiry soon after its establishment, to propose a mechanism for collecting
submissions on behalf of individual workers through an online portal. The Inquiry worked with
those organisations in finalising the form of the portal, and the mechanism for receiving these
submissions. This innovative approach proved highly successful, resulting in 583 submissions
from individual workers, who otherwise would have been difficult for the Inquiry to reach.
These submissions are referred to throughout the Report. In addition, a table summarising
key features of the workers’ submissions is contained in SCHEDULE 1 of the Report.

The Inquiry also invited participants to make supplementary submissions, confined in scope
to specifically addressing matters raised in primary submissions or public forums. The Inquiry
received nine supplementary submissions.

A list of persons and organisations that made submissions is contained in ATTACHMENT B.

2 The Inquiry has referred throughout this Report to a selection of submissions relevant to the
particular issues being considered. Notwithstanding that not all submissions are referred to,
each submission received by the Inquiry has been read and considered.
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Table 1.1 provides a further breakdown of the nature of persons and organisations from which
primary submissions were received:

Table 1.1: Breakdown of submissions received

Number Category

29 Unions

16 Employer bodies or industry bodies

10 Labour hire agencies

21 Individuals

12 Community organisations

21 Academics, law firms and public policy organisations

3 Government agencies and members of Parliament, including internationally

121 Individuals via the Victoria Trades Hall Council submission portal

28 Individuals via the Construction, Forestry, Mining and Energy Union submission
portal

110 Individuals via the Australian Education Union submission portal

34 Individuals via the Australian Manufacturing Workers’ Union submission portal

137 Individuals via the National Union of Workers submission portal

98 Individuals via the National Tertiary Education Union submission portal

55 Individuals via the Australian Nursing and Midwifery Federation submission portal

1.5 Hearings

The Inquiry also attracted a high level of attendance by interested participants at its public
hearings.

The procedures of the Inquiry’s public hearings are reflected in Practice Direction No 1 —
Conduct of Hearings of the Inquiry, issued on 20 November 2015. A copy of Practice Direction
No 1 is contained in ATTACHMENT C.

The Inquiry conducted 17 days of public hearings across Victoria, commencing in Mildura on
23 November 2015 and concluding in Morwell on 1 March 2016. Hearings were also held in
Dandenong, Geelong, Melbourne CBD, Shepparton, Melton and Ballarat. The Inquiry heard
from a total of 221 individual witnesses during 113 hearing sessions. Eighty-three hearing
sessions were public and 53 witnesses provided information in 30 closed hearing sessions.

Table 1.2 provides a breakdown of the nature of persons and organisations from which
information was received at hearings:

Table 1.2: Breakdown of hearing participants

Number Category

25 Unions and union peak bodies

20 Industry bodies, businesses and users of labour hire

19 Labour hire agencies

60 Individual workers

21 Community organisations, community members and government representatives
1 Accommodation providers
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A list of organisations which provided information at a hearing is contained in ATTACHMENT D.

On 25 May 2016, the Inquiry conducted a forum involving academic contributors and policy-
based organisations, to examine a range of academic and policy material brought to the
Inquiry’s attention through submissions. This was an invaluable opportunity for the Inquiry to
hear a range of experts discuss their work in areas relevant to the Inquiry. A list of academic
forum attendees is contained in ATTACHMENT E.

The Inquiry’s close engagement with the peak body for on-hire agencies in Australia, the
Recruitment and Consulting Services Association (RCSA), proved invaluable in facilitating

the appearance of several diverse labour hire agencies at Inquiry hearings. The evidence of
these labour hire agencies from hearings (along with material received through submissions)
is referred to throughout the Report. In addition, a table summarising key features of the
submissions and evidence of labour hire agencies is contained in SCHEDULE 2 of the Report.

1.6 Informal consultations

In addition to receiving submissions and holding hearings, the Inquiry conducted a series of
informal private meetings with a range of stakeholders.

Whilst the Inquiry has not relied upon the information obtained through these meetings in
making findings, the meetings were nonetheless important for explaining the work of the
Inquiry to stakeholders, obtaining the frank views of stakeholders and assisting the Inquiry in
identifying issues to explore through the Inquiry’s more formal processes.

In addition, | was able to organise a series of consultations, coinciding with a previously-
planned trip to the United Kingdom in March 2016. The UK Gangmasters’ Licensing Authority
(GLA), which itself made a submission to the Inquiry, facilitated meetings for me with a range of
government agencies and other organisations involved in addressing issues relating to labour
hire/agency work, insecure work, migrant workers and measures to address labour market
exploitation in the UK and the European Union. These meetings were of great assistance in
understanding the activities of other jurisdictions in addressing matters relevant to the Inquiry.

A list of organisations with which the Inquiry conducted informal consultations is contained in
ATTACHMENT F.

1.7 Direct requests for information

In addition to the above, the Inquiry wrote directly to over 100 persons or organisations named
in submissions and evidence to the Inquiry, in order to draw attention to relevant evidence and
give them an opportunity to provide information in response, if they wished to.

As a result of this process, the Inquiry received 17 responses providing information. Where this
Report includes reference to evidence in respect of which a response has been received, the
response is also reflected in the Report.

1.8 Other sources of information relevant to the
Inquiry

Separate to its work in gathering relevant information from members of the public and
interested stakeholders, the Inquiry reviewed a large volume of additional material, which
informed the content of this Report. This included:

+ alarge volume of Australian and international academic literature regarding matters relevant
to the Inquiry;
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« various statistical data, including from the Australian Bureau of Statistics (ABS); IBISWorld;
the Victorian Workplace Industrial Relations Survey 2008 (VWIRS); and the Household,
Income and Labour Dynamics in Australia (HILDA) Survey, conducted by the Melbourne
Institute at the University of Melbourne;

* material relating to regulatory models in other comparable jurisdictions relevant to issues
raised by the Terms of Reference; and

+ decided cases, legislation and various sources of commentary regarding the applicable legal
framework in Victoria, around Australia and in comparable jurisdictions.

Issues relevant to the Inquiry were the subject of considerable public attention during

the course of the Inquiry and were the subject of concurrent examination, reporting and
legislative proposals in a number of other jurisdictions. This material has informed the Inquiry’s
consideration of relevant issues throughout this Report. Activity of this nature included:

+ A Queensland Government parliamentary inquiry into labour hire, which reported in June
2016 (Queensland Inquiry Report).®

+ A Senate inquiry into the temporary work visa regime, whose report, A National Disgrace:
The Exploitation of Temporary Work Visa Holders, was released in March 2016
(Senate Work Visa Report).*

« A Commonwealth Parliament Joint Standing Committee inquiry into the seasonal worker
programme, which reported in May 2016 (Seasonal Worker Program Report).®

+ A Commonwealth Ministerial Working Group, established in October 2015, to consider
policy options to protect vulnerable foreign workers in Australia. The Ministerial Working
Group reportedly considered a range of options including a labour hire licensing scheme.®
This followed on from the establishment in July 2015 of Taskforce Cadena, a joint operation
between the Commonwealth Department of Immigration and Border Protection, Australian
Customs and Border Protection Services and the Fair Work Ombudsman (FWO), to
conduct operations targeting visa fraud, illegal work and the exploitation of foreign workers
particularly in the labour hire industry.” Separately, FWO was also reportedly inquiring into the
terms and conditions of working holiday visa holders and whether they are being exploited
by employers.8

+ A South Australian Government parliamentary inquiry,® established on 11 June 2015.
Submissions to the South Australian inquiry closed on 27 July 2015. The Committee heard
evidence between November 2015 and 17 March 2016. As at 17 August 2016, it had not
released a report.

3. Parliament of Queensland, Finance and Administration Committee, Inquiry into the practices of the
labour hire industry in Queensland, Report no. 25, 55th Parliament (June 2016).

4 Senate Education and Employment References Committee, A National Disgrace: The Exploitation
of Temporary Work Visa Holders (17 March 2016).

5 Parliament of Australia, Joint Standing Committee on Migration, Seasonal Change - Inquiry into
the Seasonal Worker Program (May 2016).

& Senator The Hon Michaelia Cash, Ministerial Working Group to help Protect Vulnerable Foreign
Workers, Media Release (15 October 2015).

 House of Representatives, Questions in Writing, Foreign Workers (Question No. 1556),

23 November 2015.

8 FWO, Fair Work Ombudsman to review entitlements of overseas visa-holders on working holidays,
Media Release (4 August 2014), at: https://www.fairwork.gov.au/about-us/news-and-media-
releases/2014-media-releases/august-2014/20140804-working-holiday-entitlements-review.

9 The Parliament of South Australia, Economic and Finance Committee, Inquiry into the Labour
Hire Industry.
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In addition, both major political parties went to the federal election in July 2016 with policies
to address concerns about labour market exploitation, particularly in respect of vulnerable
migrant workers. These policies are examined at 5.4.2. Further, in 2015 the Australian Greens
introduced a bill to enable employees of a franchisee to recover any unpaid wages or other
entitlements from the franchisor or its head office entity.'® This is also examined further at
5.4.2 and 8.3.2.

The Inquiry has also had regard to past inquiries and consultations into matters which touch
upon the Terms of Reference, where relevant. These past inquiries and reviews include:

« The Australian Government, Productivity Commission, Inquiry into the Workplace Relations
Framework (PC Workplace Relations Framework Report), including an examination
of alternative forms of work, sham contracting, subcontracting, labour hire, and migrant
workers. The PC Workplace Relations Framework Report was released on 21 December
2015.™"

Australian Government, Fair Work Ombudsman, A report on the Fair Work Ombudsman’s
Inquiry into the labour procurement arrangements of the Baiada Group in New South Wales,
June 2015 (Baiada Inquiry Report).

Australian Government, Fair Work Ombudsman, Inquiry into the Victorian Department of
State Development and Business Innovation — labour hire and independent contractor
arrangements, Inquiry Findings, February 2015.

+ John Azarias, Jenny Lambert, Peter McDonald and Katie Malyon, Robust New Foundations,
Independent review into Integrity in the Subclass 457 Programme, September 2014
(Azarias Report).

+ Andrew Stewart and Rosemary Owens, Adelaide Law School, Experience or Exploitation?,
Report for the Fair Work Ombudsman, January 2013.

Pricewaterhouse Coopers, Report for the Australian Government, Fair Work Ombudsman,
Phoenix Activity — Sizing the problem and matching solutions, June 2012.

Fair Work Building and Construction, Report prepared by TNS Consultants, Working
arrangements in the building and construction industry: further research resulting from the
2011 Sham Contracting Inquiry, December 2012.

Australian Government, Office of the Australian Building and Construction Commissioner,
Sham Contracting Inquiry Report, 2011 (Sham Contracting Inquiry).

Australian Council of Trade Unions, Report of the Independent Inquiry into Insecure Work in
Australia, Lives on Hold — Unlocking the potential of Australia’s Workforce, 2012 (2012 Howe
Inquiry).

Parliament of Victoria, Economic Development Committee, Inquiry into Labour Hire

Employment in Victoria, Interim Report, December 2004 and Final Report, June 2005
(2005 Victorian Inquiry Report).

Parliament of Australia, House of Representatives Standing Committee on Employment,
Workplace Relations and Workforce Participation Committee, Making it Work: Inquiry
into independent contracting and labour hire arrangements (Canberra, August 2005)
(2005 Independent Contracting Report).

10 Fair Work Amendment (Recovery of Unpaid Amounts for Franchisee Employees) Bill 2015.

- Productivity Commission, Workplace Relations Framework: Inquiry Report (Volumes 1 and 2), No. 76
(30 November 2015).
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2. THE LABOUR HIRE INDUSTRY
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Findings and recommendations
2.1

The labour hire industry has developed over the last 20 to 30 years to become a significant
employer of Victorian workers and a major contributor to the Victorian economy. Labour
hire is present in almost all Victorian industries; Australia-wide data indicates that it is used
most extensively in administrative and support services, mining and manufacturing.

2.2

There are deficiencies in and inconsistencies between the available data relating to the
prevalence of labour hire employment arrangements in Victoria and Australia, both in
respect of the proportion of labour hire workers and the proportion of workplaces which
use labour hire.

Recommendation 1:

The Victorian Government should develop or resource targeted data collection to
investigate the prevalence and nature of labour hire employment within the state.

2.3

There are various legitimate and sound commercial reasons for Victorian businesses to
utilise labour hire arrangements. Labour hire enables a flexible approach to the engagement
of labour which assists businesses to deal with peaks and troughs in demand, without
some of the constraints associated with engaging ongoing employees.

2.4

There is a wide spectrum of legal compliance within the labour hire industry in Victoria.

At one end of the spectrum are labour hire agencies and arrangements which are highly
transparent and compliant with workplace laws, awards and other industrial instruments,
health and safety legislation and other applicable legal requirements. At the other end

of the spectrum are ‘invisible’ labour hire agencies and arrangements, operating almost
entirely outside the existing regulatory framework. These have been described as ‘rogue’
labour hire operators, and their activities frequently involve breaches of applicable
workplace and safety legislation, award obligations and other regulations. The boundaries
between labour hire agencies at the two ends of the spectrum are not always clear. There
is a range of agencies and arrangements falling between the two extremes.
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2.5

While there is evidence that some workers are attracted to the flexibility that labour hire
offers and see it as a path to ongoing employment, many workers accept labour hire
engagements as the only choice open to them and would prefer permanent positions.
There is also considerable financial insecurity attached to many labour hire engagements.

2.1 What is labour hire?

2.1.1 Introduction

Labour hire employment arrangements typically involve a ‘triangular relationship’'? in which

a labour hire agency supplies the labour of a labour hire worker to a third party (host) in
exchange for a fee (labour hire employment arrangement).'® In a labour hire employment
arrangement, there is no direct employment or contractual relationship between the host and
the labour hire worker. Instead, the worker is engaged by the labour hire agency, either as an
employee or as an independent contractor.

Figure 2.1: Typical labour hire arrangement

Day-to-Day
Control Shifting of Contract for
Risks and Provision of
Liabilities Labour

LABOUR HIRE
AGENCY

Maximised
Financial Return

Performance
of Work

Contract of
Service or
Contract for
Services

LABOUR HIRE WORKER

Source: Adapted from Richard Johnstone, Shae McCrysal, Igor Nossar, Michael Quinlan, Michael Rawling, Joellen Riley,
Beyond Employment: The legal regulation of work relationships, (The Federation Press, Annandale, 2012), 61 (Figure 3.5).

2 Richard Johnstone, Shae McCrystal, Igor Nossar, Michael Quinlan, Michael Rawling and Joellen
Riley, Beyond Employment: The Legal Regulation of Work Relationships (The Federation Press,
Annandale, 2012), 60.

3 Throughout this Report, | refer to the three parties to a labour hire employment arrangement as the
host, labour hire agency and labour hire worker/employee respectively.
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Stewart et al explain the ‘usual’ labour hire arrangement in more detail, as follows:

... [it] involves the agency entering into an agreement with the worker, and arranging to hire out their
services to a host, or to a series of hosts. The worker generally performs these services at the host’s
premises, and may be supervised (if their work requires supervision at all) either by the host’s staff
or by other workers supplied by the same, or a different, agency. The worker is paid by the agency,
but aside from any requirement to submit timesheets may have relatively little contact with it. The
host, on the other hand, pays a fee to the agency which covers the worker’s remuneration and any
associated on-costs. ... In many instances the nature of the arrangement is such that there is no
obligation on either side to give or accept work. If an assignment is accepted, a contract is formed
(usually on the agency'’s standard terms). But in between assignments, there may be no mutuality

of obligation and hence no contract.™

The labour hire model, and some of the legal challenges and uncertainties it creates, were
outlined in the following terms in a recent Fair Work Commission (FWC) decision:

The business model of labour hire companies is generally that they employ persons (usually on

a casual basis), and place those persons in the businesses of other companies with which the labour
hire agency has a contractual relationship (host employers). In some cases the labour hire employees
will work intermittently or for specific periods of time at the premises of the host employer — for
example to replace the employee of a host employer temporarily absent from the workplace for

a specified period, which is ascertained in advance of the placement or which may be extended

or terminated during the period of the placement if circumstances change. The labour hire employee
may have been required by the host employer to meet a seasonal or operational fluctuation. In

other cases, labour hire employees may be required to work at the host employer’s premises for
lengthy periods; under the supervision and management of the host employer; integrating with

the employees of the host employer; and for all intents and purposes forming part of the host
employer’s workforce.

The diversity of such arrangements is considerable, reflecting the need for flexibility in modern
workplaces. However, these arrangements can be a minefield for all concerned, both in practical
terms and in terms of rights and obligations arising under legislation, industrial instruments and
contracts of employment. The actions of a host employer — particularly when its managers and
supervisors engage in disciplinary action against labour hire employees — can have a direct

and fundamental impact on the rights and obligations, as between the labour hire agency

and its employees.™

2.1.2 Academic studies regarding the growth of labour hire
in Australia

Labour hire employment arrangements have been a feature of the Australian labour market
since the 1950s, in the form of ‘temping’ agencies to fill short term vacancies for hosts.'®
However, from the late 1980s and throughout the 1990s there was dramatic growth in what
has been referred to as the ‘pure’ labour hire industry, which offers contract labour as a flexible
alternative to ongoing employees or workforces across a wide range of industries.”

Andrew Stewart, Anthony Forsyth, Mark Irving, Richard Johnstone and Shae McCrystal,
Creighton and Stewart’s Labour Law (6th edition, The Federation Press, Annandale, 2016), [10.23]
(references omitted).

Kool v Adecco Industrial Pty Ltd T/A Adecco [2016] FWC 925, [45]-[46].

Richard Hall, Labour Hire in Australia: Motivation, Dynamics and Prospects (Working Paper 76,
ACIRRT, University of Sydney, April 2002).

P Laplagne, M Glover and T Fry, The Growth of Labour Hire Employment in Australia (Productivity
Commission Staff Working Paper, Melbourne, February 2005); see also Hall, Ibid; Steve O’Neill,
Labour Hire, Issues and Responses, Research Paper No. 9, 2003-4 (Information and Research
Services, Parliamentary Library, Australian Government).
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This industry has become well established in Australia in the past two decades.™
Several academic studies have examined the reasons for this growth.®

In 2002, Hall examined the growth of the labour hire industry in Australia over the previous 10
years.?’ He described its development from the 1980s when a number of small specialist firms
began to offer contract labour as a way for employers to replace or supplement existing staff
in highly unionised and dispute-prone industries.?' Hall considered the essential quality of the
labour hire industry to be a split between the contractual and control relationships, whereby
the worker is under the control of the host organisation but is paid by the labour hire firm.?? He
contended that the industry grew from a benevolent ‘temp employment agency’ model to one
that drives down labour costs, seeks to replace the current workforce with a more compliant
one and sees employers attempting to minimise their responsibilities and liabilities.??

In 2004, Campbell, Watson and Buchanan profiled temporary agency work in Australia.?* They
described temporary agencies as ranging from the very large to the very small. The authors
outlined that temporary agency work probably began as a way of organizing office workers

to meet occasional needs, however had since diversified and spread to numerous other
occupations. They cited Australian Workplace and Industrial Relations Survey data to suggest
that over 20% of workplaces with 20 or more employees were using agency workers.?

In a 2005 paper, Laplagne, Glover and Fry identified a number of demand-side factors which
led to the growth in labour hire employment between 1990 and 2002, both in terms of the
number of firms using labour hire and the rate of use.?® They attributed this growth in part to
changes in the broader industrial relations landscape in the early 1990s including the move
away from compulsory unionism, the increase in human resource management approaches
and the spread of workplace bargaining. The authors described these changes as having a
‘threshold’ effect only, encouraging firms to use labour hire where they had previously not
done s0.?” They considered that competitive pressures which intensified in the early 1990s
also contributed to the growth of labour hire.?

A further examination of the evolution of the temporary agency work sector in Australia was
conducted in 2005 by Burgess and Connell.2° They noted that whilst labour hire employment

8. Alen Allday, IBISWorld Industry Report N7212, Temporary Staff Services in Australia (May 2016),
4. On the growth of the ‘temporary staffing industry’ in the USA in the post-war period, see Nik
Theodore and Jamie Peck, ‘Selling Flexibility: Temporary Staffing in a Volatile Economy’ in Judy
Fudge and Kendra Strauss (eds), Temporary Work, Agencies and Unfree Labour: Insecurity in the
New World of Work (Routledge, New York, 2014), 26. For a broader global survey, see Neil Coe and
Kevin Ward, ‘The Creation of Distinctive National Temporary Staffing Markets’ in Fudge and Strauss
(2014) 94.

8. Labour hire arrangements were also the subject of a number of government inquiries and studies
in the early 2000s: see New South Wales Labour Hire Task Force, Final Report (Sydney, December
2001); 2005 Victorian Inquiry Report.

2. Hall (2002).

2. bid, 3.
2 bid, 5.
% lbid, 16.

24 lain Campbell, lan Watson and John Buchanan, ‘Temporary agency work in Australia (Part I)’ in John
Burgess and Julia Connell (eds), International Perspectives on Temporary Agency Work (Routledge,
London, 2004), 129.

2. |bid, 131.

2. Laplagne et al (2005).
2. |bid, 17-8.

2. |bid, 28.

2. John Burgess and Julia Connell, ‘Temporary Agency Work: Conceptual, Measurement and
Regulatory Issues’ (2005) 13:2 International Journal of Employment Studies 21.
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arrangements had previously primarily been used to fill temporary absences, the average
duration of labour hire placements had increased, with a quarter of workers estimated to have
been on labour hire contracts for more than two years.°

Coe, Johns and Ward’s 2009 analysis of the Australian temporary staffing market®' illustrated
that in 2005, the eight largest agencies accounted for only 20% of the market, indicating very
low barriers to entry into the sector with agencies mainly competing on price.* Further, the
authors noted that due to the Australian temporary staffing industry comprising small, locally
oriented firms targeting blue collar and clerical workers, the industry had become highly
segmented and fragmented.*®

In 2013, Bonet, Cappelli and Hamori examined the growth and increasing prominence of
labour market intermediaries in Australia.®* The authors classed labour hire agencies as
‘administrators’. Administrators directly hire workers, become their legal employer and supply
those workers to a host organisation. Administrators manage the employees’ wage and other
costs but also accept the risk of the employment relationship.®® The authors distinguished
labour hire agencies from two other kinds of labour market intermediaries: information
providers such as job boards, social media sites, and outplacement agencies;* and
‘matchmakers’, which describes the traditional recruitment role.®”

The form of labour hire arrangements has also been the subject of some academic studies.

Burgess and Connell referred to the description of types of labour hire arrangements by the
2001 NSW Taskforce on Labour Hire,® including:

« supplementary labour — short term hires, usually on an hourly basis;

* managed services — the provision of outsourced services on a project basis;

« direct contract arrangements — placement of individuals into contract arrangements; and
« recruitment services.?®

In a 2005 paper, Underhill*® similarly described how labour hire arrangements had evolved
to take many forms, including:

+ the supply of short term placements;

+ outsourcing of specific functions such as maintenance;

« providing a substantial proportion of an organisation’s workforce for an extended period
of time, including in call centres and retail organisations; and

« providing the entire workforce for a host.*!

8. |bid, 30.

8. Neil Coe, Jennifer Johns and Kevin Ward, ‘Agents of casualization? The temporary staffing industry
and labour market restructuring in Australia’ (2009) 9 Journal of Economic Geography 55.

%2 Ibid, 65.
% lbid, 77-9.

34 Rocio Bonet, Peter Cappelli and Monika Hamori, ‘Labour Market Intermediaries and the New
Paradigm for Human Resources’ (2013) 7:1 The Academy of Management Annals 341.

8. Ibid, 361.

% |bid, 351.

87 Ibid, 360.

3. Burgess and Connell (2005), 23, referring to New South Wales Labour Hire Task Force (2001).
% Ibid.

4. Elsa Underhill, “The importance of having a say: Labour hire employees’ workplace voice’, Reworking
work: Proceedings of the 19th conference of the Association of Industrial Relations Academics of
Australia and New Zealand (Sydney, February 9-11, 2005), 528.

4. bid.
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Stewart et al note the following in relation to the growth of the Australian labour hire sector:

In days gone by, labour hire agencies were primarily used to meet short-term labour needs — for
example, by supplying ‘temps’ who could fill in until permanent staff returned from leave or a
vacancy could be filled. Increasingly, however, many workers supplied by agencies can find
themselves working for a particular host on an ongoing basis. ... During the 1990s in particular,
the number of labour hire workers grew by over 15% a year, to the point where at least 2% of all
employees are now engaged on this basis.*

2.1.3 Inquiry evidence

The Inquiry received extensive information, in submissions and evidence given at hearings,
about the nature of labour hire arrangements in Victoria.

Key sources of this information from industry were: the RCSA, as the key industry
representative for on-hire agencies in Victoria; other industry bodies such as the Australian
Industry Group (Ai Group) and the Victorian Chamber of Commerce and Industry (VCCI)

(with memberships consisting of both labour hire agencies and host businesses that use labour
hire); representatives of labour hire businesses in particular industries, such as the Information
Technology, Contract and Recruitment Association Ltd (ITCRA) and the Teacher Agency
Network Victoria (TANVIC); the International Confederation of Private Employment Agencies
(CIETT), the global representative of labour hire agencies; and several labour hire agencies.

Key sources of information from workers included: the Australian Council of Trade Unions
(ACTU); the VTHC; several unions representing workers engaged by labour hire companies;
workers engaged by host companies which use labour hire; several individual labour hire
workers; and a number of community organisations whose constituents have experience

of labour hire.

Labour hire encompasses a diverse range of activities

The types of labour hire agencies which the Inquiry heard about, and from, varied widely.
They included:

« large, multinational corporations with thousands of staff;
* mid-tier labour hire providers;

+ small, regionally-based, industry-based or occupationally-based companies where the
agency owners know each of their workers personally;

« not for profit groups utilising labour hire as a means to improve employment opportunities
in communities;

« accommodation proprietors who procure work for backpackers; and

+ operators consisting of an individual (or a few individuals) with a van and mobile phone,
known only by their first name(s).

The types of labour hire arrangements the Inquiry heard about were equally diverse,
and included:

+ labour hire workers filling short term vacancies for a host;
+ labour hire workers performing seasonal work for a host on a short-term basis;

+ labour hire workers performing long term work for a host, alongside permanent direct
employees of the host;

+ staffing of a host’s entire business, or a specific business unit, with labour hire workers; and

+ contracting out a host’s particular business function to a labour hire agency.

4. Stewart et al (2016), [10.22]; see further 2.2 on data relating to the extent of labour hire in Victoria.
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A number of stakeholders raised issues with the lack of precision of the descriptor ‘labour hire’
in referring to this broad range of business structures and staffing models.

RCSA indicated its opposition to the use of the term ‘labour hire’ as it is ‘imprecise and non-
descriptive’, more suited to blue-collar occupations, does not account for the method of
engagement of the worker, and has grown in use to extend to outsourcing arrangements which
go beyond on-hire of workers. RCSA also proposed more specific terminology to describe the
particular nature of the worker’s engagement. It preferred the term ‘on-hire’ to ‘labour hire’.
However this term appears to be essentially interchangeable with ‘labour hire’, without what
RCSA considered to be blue-collar connotations.*?

Ai Group submitted that defining the labour hire industry with precision is difficult, referring to

a failure to recognise the different categories and types of work and models of labour supply.

It drew a distinction between ‘short term’ labour hire or ‘temps’, ‘ongoing’ labour hire to
supplement a permanent workforce, ‘outsourced workforce solutions’ such as the contracting
out of a function like mechanical maintenance, and ‘project based workforce solutions’
involving a performance-based outcome. The former two models involve supervision of
workers by the host agency, whereas the latter two involve supervision by the labour hire firm.4

The ACTU noted a distinction between ‘outsourcing’, which it said is defended by business
‘referring to the external service offerings and industry expertise that outsourcing is claimed to
provide’; and ‘provision by a third party of labour only’ without any particular kind of expertise
beyond that already held by employees of the host organisation.*

RCSA also drew a distinction between what it referred to as ‘on-hire employee services’
and ‘contracting services’, relating to whether payment is made based on an hourly fee,
or for a defined scope of work.*¢

The ACTU and some unions, such as United Voice (UV), the Media, Entertainment and Arts
Alliance (MEAA) and the Australian Services Union Private Sector Victorian Branch (ASU
Private Sector), also described a further dimension of labour hire, whereby a primary labour
hire operator contracts further with labour hire subcontractors and other smaller players for
the provision of labour.*

The Terms of Reference for the Inquiry are broad, and permit an examination of each of the
various models of labour hire referred to above.*® | have had regard to the width and diversity
of business models broadly encompassed within the Victorian labour hire industry in framing
regulatory responses to issues examined by the Inquiry.

‘Reputable’ and ‘rogue’ labour hire operators

RCSA and a number of labour hire agencies sought to draw a distinction between the activities
of ‘reputable’ labour hire businesses on the one hand, which are highly compliant with their
legal obligations and perform an important function in the labour market for both business and
workers, and ‘labour contractors’ or ‘rogue operators’ on the other.*

Features of a ‘labour contractor’ were described to the Inquiry by a range of stakeholders.
For example, MADEC, a community based not-for-profit labour hire agency, described

4. RCSA, Submission no 110, 4.
4. Ai Group, Submission no 53, 7-8.
4. ACTU, Submission no 76, 24.
4. RCSA, Submission no 110, 5.

4. ACTU, Submission no 76, 25; UV, Submission no 98, 7-13; MEAA, Melbourne Hearing, 8 February
2016; ASU Private Sector, Submission no 47, 11-13.

4. Terms of Reference, (a).
4. RCSA, Submission no 110, 19.
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labour contractors as: generally working as an individual or husband and wife; rarely having

a business name or business premises; operating out of a car; rarely having a business name;
providing cash-in-hand payments; not providing records; having workers indentured to local
housing or accommodation providers; and who may source workers (particularly young Asian
workers) directly from overseas countries. Labour contractors often work on a lump sum fee
for a host for a particular result, rather than on the basis of an hourly rate.°

Prestige Staffing Personnel, another labour hire agency, described indicators of labour
contractors to be a large number of foreign workers working within one place, all being paid by
one single identity with no real business presence like an office or website, often run out of a
backpackers hostel or connected to an organisation that engages with refugees.5' Springvale
Monash Legal Centre suggested that labour contractors utilise advertising on the basis of
Gumtree or similar social media sites to attract workers.*?

A number of stakeholders identified the absence of barriers to entry to the labour hire industry
as contributing to the existence of labour contractors. For example, Per Capita submitted
that all that is required is ‘a shelf agency, a bank account, a workers’ compensation policy
and internet access’. It submitted that there are no requirements for physical premises, skill,
experience, systems or finance (unless imposed by a client); and that the business model
relies on an often small margin between the amount paid by the client and the wages and
entitlements paid to workers.®

Evidence and submissions received by the Inquiry indicated that there is certainly a wide
spectrum of legal compliance within the labour hire industry (broadly defined). At one end of
the spectrum are labour hire agencies and arrangements which are highly transparent and
compliant with workplace laws, awards and other industrial instruments, health and safety
legislation and other applicable legal requirements. At the other end of the spectrum are
‘invisible’ labour hire agencies and arrangements, operating almost entirely outside the existing
regulatory framework. However, the boundaries between them are not clear. There is a range
of agencies and arrangements falling between the two extremes. For example, in Mildura

the Inquiry heard about an accommodation provider being involved in referring workers to
underpaid work with a grower.5* Sometimes, the reputable and rogue operators interact. For
example, in Shepparton the Inquiry heard evidence of a ‘reputable’ operator subcontracting to
an unscrupulous labour contractor.®®

Some industry representatives and participants argued against the Inquiry recommending extra
and burdensome regulation which would apply to the reputable labour hire industry, in order

to address problems with the rogue elements of the labour hire sector.%® However, concerns
raised with the Inquiry about the labour hire industry were by no means confined to the rogue
operators. The Inquiry received a large volume of submissions and evidence from unions,
workers and community organisations relating to some practices of reputable labour hire
operators. While these practices were not alleged to be lawful, it was submitted that they had
undesirable social, economic and health consequences for workers.%”

5. MADEC, Submission no 9, 3.

51 Prestige Staffing Personnel, Submission no 60, 2-3.

5. Springvale Monash Legal Service, Submission no 101, 1.

5. Per Capita, Submission no 89, 2.

5. John George, Mildura Hearing, 23 November 2015.

. Labour hire agency, Closed Hearing 22, Shepparton, 15 February 2016.

% See e.g. RCSA, Submission no 110, 20; VCCI, Submission no 25, 5; see also 5.5.1 below.
5. See chapter 3 below.
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2.2 Extent of labour hire in Victoria

2.2.1 Data

There is a range of sources of data on the extent of labour hire in Victoria which, taken
together, form a reasonably clear although not definitive picture of the sector.

IBISWorld Report on the temporary staff services industry in Australia

In May 2016, IBISWorld published its latest industry report on Temporary Staff Services in
Australia (Temporary Staff Services Report).* It describes the industry as follows:

Operators in the industry provide temporary staffing solutions for client companies on a fee or
contract basis. Temporary staff services companies provide their own staff to client businesses to
carry out temporary assignments. These temporary staff members work under the control of the
client at the client’s work site for operational purposes, but remain legally employed by (and are paid
by) the temporary staff provider.®

The main activities of the industry are described as: contract labour services; labour on-hiring
services; labour staffing services; labour supply services; and temporary labour hire services.
The industry is distinguished from employment placement and recruitment services, which
are businesses that provide employment placement services or recruit staff for permanent
positions for client companies.®

The Temporary Staff Services Report notes that the growth in temporary staffing industries
over the past two decades has been fuelled by a general trend towards outsourcing of non-
core activities. Whilst growth in the past five years has slowed, it remains moderate due to
comparatively low unemployment, increasing client demand for a flexible workforce and labour
market confidence amongst employees switching jobs.®

Features which affect demand for temporary staff services include:

+ The national unemployment rate: increased demand for temporary staffing services
corresponds with a decline in the unemployment rate (which was projected for 2015/16).

+ Demand from business process outsourcing in Australia: an increase in business outsourcing
means more companies require staff from the industry, and more independent contractors
are available to work for client companies. Business outsourcing in the private sector was
projected to increase for 2015/16.

+ Demand from information media and telecommunications, construction, mining and health
care and social assistance: these industries are major users of temporary staff services.
Demand in each industry, except construction, was projected to increase in 2015/16.

A significant feature of the industry is that market share concentration is low. The top four®?
operators account for less than 22% of the total industry market share, and the industry
includes a large number of small firms. Given this, internal industry competition is high, as the
large number of small operators each compete for clients and workers, entry barriers are low
(as it is relatively inexpensive to establish a company in the industry) and net profit margins are
typically small.®® This intensified competition has put pressure on pricing levels and contributed
to a decline in profit margins over this period, despite growing revenue.

. Allday (2016).

% lbid, 2.

€. Ibid.

& Ibid, 6.

6 lbid, 4-5.
8. Ibid, 18-20
8. Ibid, 6.
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The low barriers to entry into the industry have also contributed to strong growth in the number
of enterprises within the industry over the past five years.® This growth has included increased
operations in regional areas.%¢

For the 2014/5 year, it is estimated that there were 6,332 businesses within the temporary
staff services industry across Australia. Table 2.1 demonstrates the growth in numbers of
enterprises, and employees, between 2006/7 and 2014/5, across Australia. Significantly, the
number of enterprises grew by approximately 12% between 2012/3 and 2014/5, although the
number of employees engaged in the industry grew by only 3.2%.°"

Table 2.1: Key statistics - temporary staff services industry in Australia, 2006/7 to

2014/5

Year Revenue ($m) Enterprises (Units) Employment (Units) Wages ($m)
2006-07 16,703.6 4,416 275,300 10,463.3
2007-08 17,100.6 4,744 287,800 10,997.0
2008-09 16,519.9 4,816 303,800 11,640.2
2009-10 16,606.7 5,129 293,700 11,181.6
2010-11 16,872.1 5,350 302,100 11,476.0
2011-12 17,565.1 5,690 305,300 11,995.2
2012-13  18,379.1 5,582 314,500 12,602.3
2013-14  18,468.9 5,876 319,700 12,879.8
2014/15 18,993.6 6,332 324,900 13,133.6

Source: Alen Allday, IBISWorld Industry Report N7212, Temporary Staff Services in Australia, May 2016

Further, in 2015/16, around a quarter of establishments in the industry were located in
Victoria.®®

The Temporary Staff Services Report predicts that:

[tlhe importation of foreign labour will continue to be a contentious issue for the industry and
employers over the next five years. Expected increases in migrant labour may benefit the industry as
client companies look to use workers for short periods of time to increase their operational flexibility
and minimise permanent placements.®

It notes that tightening of regulations regarding the use of 457 visa holders, following
allegations of underpayments from some workers, has increased the level of regulation
of the industry.”

& Ibid, 7.
% Ibid, 4.
. Ibid, 29.
% Ibid, 16.
- Ibid, 8.
- lbid, 28.

56

Victorian Inquiry into the Labour Hire Industry and Insecure Work



Corporate Avoidance of the Fair Work Act
Submission 177 - Attachment 1

WorkSafe Victoria data

In Victoria, data provided by WorkSafe Victoria (WorkSafe)”" indicates that the number of
labour hire businesses’ registered for WorkCover premium services has remained stable over
the last four years, as follows:

+ 2011/12: 968;
+ 2012/13: 947;
« 2013/14: 916; and
+ 2014/15: 933.

In 2014/15, of the 933 labour hire businesses registered with WorkSafe, 531 employed 100 or
less labour hire employees; 136 employed 500 or less labour hire employees; and 52 employed
more than 500 labour hire employees. Total remuneration spend on Victorian labour hire in
2014/15 was highest in the administrative and support services sector, professional, scientific
and technical services sector, manufacturing sector and financial insurance services sector.
However, this may partly reflect higher salaries rather than higher numbers of labour hire
employees in these sectors.”

The 2005 Victorian Inquiry Report, based on evidence from the Victorian WorkCover Authority,
found that there were around 1200 labour hire agencies in Victoria, many of which were small
businesses.”™ The number of labour hire businesses registered with WorkSafe in 2014/15 is
significantly less than this estimate.

Australian Bureau of Statistics, Characteristics of Employment, August 2014

Data released by the ABS about the characteristics of employment in Australia provides an
indication of the number of people, in particular industries and occupations, who found their
job through and were paid by a labour hire firm or employment agency.” If a person has found
their job through such firms/agencies and then continues to be paid by them, this category

of worker can reasonably be construed as a ‘labour hire employee’, in that the hiring agency
becomes the employer (albeit that the work being paid for is undertaken for another business/
organisation).”®

Table 2.2 details the composition of the Australian workforce sourced and paid/not paid by
a labour hire firm/employment agency by industry, occupation and all employees.

This data indicates that approximately 1.1% of all employed persons across Australia are
labour hire employees.”™

. Data provided by WorkSafe, derived from internal premium systems.

72 The WorkSafe data excludes businesses predominantly engaged in listing employment vacancies
and referring or placing applicants for perm