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Friends of the Earth Australia is an environmental organisation with over 100,000 supporters across
the country and 2 million members world wide advocating for a just and sustainable future. We are
concerned about the recent signing of the Comprehensive and Progressive Trans Pacific Partnership
(TPP-11) and the impact this trade and investment deal will have on the environment and the
Australian government’s right to regulate.

The TPP-11 Customs Amendment Bills are the final step in a secretive and undemocratic process and
should be opposed by the Australian senate. These bills highlight the problem at the very heart of the
Australian Treaty making process as outlined in senate JSCOT report titled Blind agreement: reforming
Australia's treaty-making process.!

The parliament and senate have been locked out giving input and oversight on the TPP11 for the last 7
years and now will not even get the chance to vote on TPP11 as a whole or amend many of the deals
most controversial elements. While the TPP11 trade deal is some 6000 pages long with important
implication for all aspects of Australian life, the parliament will only be asked to vote on a few pieces of
implementing legislation of which the Customs Billions are part. Given this we believe the senate
inquiry must consider the broader impact of the TPP11 on the country, not just these specific bills. We
have therefore included a more general analysis of the TPP11 that draws on our previous submissions
to the TPP11 inquiry.

Numerous organisations and community groups have called repeatedly for scrutiny of the TPP-11 by
asking for Independent economic, social and environmental impact assessment. However, the
Government has consistently refused to allow such an independent review to take place. It is
irresponsible and careless to sign our country up to a deal for what we do not know the full impact.
Therefore, whilst we intend to put forward a strong argument that the TPP-11 is not in the National
Interest, we maintain that such a judgement cannot be fully detailed under the current state of affairs.

While some harmful measures have been removed from the original TPP deal, much legally binding
rules contained in the some 6000 page deal continue to benefit global corporations and restrain future
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governments from regulating in the public interest. We are particularly concerned with the effect of
Investor-State Dispute Settlement provisions and the impact of the deal on Australia’s environment.

The effect of Investor-State Dispute Settlement provisions

This mechanism enables foreign corporations to sue the government for almost any measure or
environmental regulation that would harm their expected profits. ISDS undermines governments right
to regulate and is a risk to tax payer money with over $570 billion dollars claimed by transnational
corporations and investors from states to date. ISDS is a secret, undemocratic and unaccountable
process. Canada, which has faced 26 know ISDS cases with claims of over $9.2 billion and should act as
warning to Australia of the dangers of this mechanism to developed legal systems. The tide is turning
against ISDS: the European Court of Justice recently ruled it illegal and

the Netherlands, US and Indonesia are reviewing their Bilateral Investment Treaties. The
Comprehensive Progressive Trans Pacific Partnership will increases Australia’s exposure to ISDS

and lock us into this dangerous corporate court system.

This provision is a ticking time-bomb for climate policy, because many government policies needed to
address global warming are subject to suits brought before international investment tribunals. For
example, in 2009 Vattenfall, the Swedish energy giant, launched a USD 1.9 billion ISDS case against
Germany for its decision to delay a coal fired power station and impose stricter environmental
standards. To avoid the potentially massive fine looming under ISDS, the government reached a
settlement that involved removing additional environmental requirements, enabling the coal plant to
begin operating in 2014. With the highest carbon content among fossil fuels, coal is a profound threat
to the climate.

Impact of the TPP11 on Australia’s environment

Climate change missing in action

The some 6000 pages of CPTPP trade deal does not mention the words ‘climate change’, nor does it
mention the global treaty under the United Nations. Yet the CPTPP chapters like the one covering trade
in goods can be the basis for state -to-state suits challenging climate policies. Big fossil fuel companies
strongly support the CPTPP because it would encourage a massive expansion of trade in oil, coal and
liguefied natural gas across the Pacific. Specifically, the CPTPP would reinforce industry claim that
controls on energy exports are illegal under international trade and investment law.

The CPTPP would with no doubt accelerate the already alarming surge in the number of international
trade disputes related to renewable energy and climate policies”, such as the WTO Appellate Body
ruling in the Ontario “feed-in tariff” case.™ In that case Ontario’s comprehensive program to promote
renewable energy was successfully challenged under the WTO agreement related to allegedly
discriminatory government purchasing policies.

Weak Environment and labour chapters

The Comphrensive and Progressive Trans-Pacific Partnership will have detrimental effects on the ability
of Australia to effectively protect its environment. A comprehensive analysis of the Environment
chapter

by New Zealand academic Jane Kelsey deemed the chapter inadequate with little obligations by
countries to adhere to environmental protocols that were ‘weak and compliance with them
unenforceable’.
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The environment chapter neglects to ensure a standard of commitment from the countries involved,
allowing each nation to ‘establish its own level of domestic environmental protection’; however, this is
in juxtaposition to the fact that enforcement of those laws is dependent on breaches affecting trade
and investment. Of the four multilateral environmental agreements (MEAs) included in the text only
one is enforceable, Trade in Endangered Species (Article 20.17 .2), with MEAs such as the International
Convention on the Regulation of Whaling omitted because of their inconvenience to member countries
such as Japan. From the lack of enforceable commitments to its vague wording it is clear why the
chapter has been deemed by some as ‘more window dressing than substance’

Similarly, much of Labour chapter is aspirational rather than legally binding and the enforcement
process for those few provisions which are legally binding is more qualified, lengthy and convoluted
than in other chapters of the agreement. These processes have not proven effective in other
agreements (International Trade Union Confederation 2015). Furthermore, Vietnam has exchanged
legally binding side letters with all other TPP-11 that effectively postpones the application of the chapter
to Vietnam for 3 years (DFAT 2018d).

A threat to Sustainable food and Food and farming

The record of past trade agreements strongly suggests that the TPP- 11 is likely to increase the
volatility of agricultural markets, putting sustainable family farms at risk and increasing corporate
control of markets and production practices.” Under TPP-11 rules, corporate confined animal feeding
operations (CAFOs) can be expected to flourish all around the Pacific Rim, at the expense of rural
communities whose air and water would be polluted.’

Chapter 8 of the TPP-11 commits governments to most of the World Trade Organisation (WTO) rules on
Technical Barriers to Trade (TBT). According to the World Trade Organization, these so-called barriers to
trade include environment regulation of dangerous chemicals or involve significant costs for producers
and exporters. The TPP- 11 has additional commitments to consult with other TPP-11 parties and to
encourage mutual recognition of conformity assessment procedures for labelling and other forms of
quality assessment of products (Articles 8.7, 8.8, 8.9, and 8.10). The TPP-11 also establishes a committee
to oversee this process and to review the implementation of the chapter annexes and consider new
annexes after five years (Articles 8.11 and 8.12.3).

At the WTO these rules a have succeeded in undermining important environmental and public health
measures,”' For example in 2015, the WTO ruled against the US' mandatory country-of-origin meat
labelling, finding that such labelling discriminated against imported meat products.

It can be further expected that many family farmers will be reduced to working as contractors for
global pork and poultry giants who own the animals while the farmer absorbs the production costs
and risks."" With the CPTPP, family farmers will suffer; global agribusiness giants will prosper; and the
rural environment will be despoiled.""

For the reasons stated above Friends of the Earth is deeply concerned that the TPP-11 will undermine
Australia’s path to a sustainable and just future and our commitments to 2030 United Nations
Sustainable Development Goals.* We believe in order to remain true to our national interest and
global commitments the committee should recommend an independent assessment of the TPP-11
deal and if that is not forthcoming blocking any enabling legislation.
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