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EDItORIAL NOtE

The Australian Indigenous Law Review (‘AILR’) is a publication unique for its currency, expert commentary and 
international perspectives. It draws together legal developments from all areas affecting Indigenous peoples in 
Australia and around the world. 

The AILR publishes detailed, peer-reviewed commentary from leading Australian and international experts. Its general 
editions also include recent and relevant case law, publishing the most prominent cases alongside those that would 
otherwise go unreported.

Included in the last volume of each edition is a cumulative index. 

The AILR is designed to complement the Indigenous Law Centre’s long-established publication, the Indigenous Law 
Bulletin.

Previous editions of the AILR are available online at <http://www.austlii.edu.au/au/journals/AILR> and <http://www.informit.
com.au>.
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FOREWORD

Hal Wootten AC QC*

Reflecting on the Royal Commission more than twenty 
years after it finished, I realise that many of my readers will 
have come to political consciousness and lived in a world in 
which Aboriginals are always in the news, always a source of 
national anxiety and a challenge to Australia’s international 
credentials. They may assume that the Royal Commission 
was established as part of this ongoing concern, to find 
answers to the deepening Aboriginal malaise that still defies 
solution today. Let me give some perspective.

For nearly fifty years I lived in the Great Australian Silence,1 
and its corollary, the Great Aboriginal Invisibility. Different 
events brought them to an end for different people. For 
me they vanished in 1970 when I met a brilliant group of 
charismatic young Aboriginals and found a niche working 
with them to establish the first Aboriginal Legal Service.

For many other Australians the Silence and the Invisibility were 
shattered in 1972 by the magisterial voice of Gough Whitlam, 
whose Government ushered in what was conceived as a 
period of self-determination, exemplified in the thousands of 
government-funded but Aboriginal-controlled organisations 
that appeared in following years, and the Woodward Report 
as a first step in the realisation of land rights.

Before long it became apparent that the Great Australian 
Silence and the Great Aboriginal Invisibility had been only 
episodes in a more enduring and frequently recurring 
phenomenon, which I will call the Great Australian 
Complacency. Once it became clear that the Fraser 
Government did not intend to dismantle the Whitlam legacy, 
Aboriginal issues fell out of focus for many people, including 
myself. Solutions, it seemed, were in hand, and one could 
focus on other issues – the environment, multiculturalism, 
the Murdoch takeover, Indonesia or whatever.

What should have been worrying signs, among them the 
growing campaign stemming from John Pat’s death in 
custody at Roebourne in 1983, went largely unnoticed. In 
1987 a confident nation looked forward to celebrating its 
bicentenary the following year with head held high.

The Complacency was interrupted by Moral Panic as deaths 
in custody unexpectedly became news. In the first half of the 
year 11 Aboriginal deaths in custody, five by hanging, set the 
stage for a horrifying denouement. In just six weeks between 
24 June and 6 August 1987 there were five Aboriginal 
deaths in custody, all by hanging, and four in police cells. 
As death after inexplicable death hit the headlines, anxiety 
and bewilderment grew. Was it credible that so many, mostly 
young, Aboriginal men would hang themselves, and how 
could they do so unaided with the meagre resources of a 
prison cells?

Unwilling to accept a growing Aboriginal belief that police 
were resuming an old policy of killing Aboriginals, but 
having no explanation of their own, governments sought 
to clear the air with the knee-jerk appointment of a Royal 
Commission to inquire into every Aboriginal death in 
custody since the 1 January 1980, and into the way they had 
been investigated at the time.

More than 100 families became convinced that they had lost 
a member in a death covered by the terms of reference, and 
their expectations of an exhaustive inquiry into those deaths 
became a governing factor in subsequent events. It was not 
possible for governments to call off inquiries when it became 
clear that it was not difficult for an unaided prisoner to hang 
himself, and that Aboriginal prisoners were not hanging 
themselves, or otherwise taking their lives, at a greater rate 
than non-Aboriginal prisoners.
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What cried out for investigation was not the likelihood of 
foul play, but why so many Aboriginals were falling foul 
of the justice system and spending time in custody. This 
was not the purpose for which the Commission had been 
established, and governments were naturally cautious in 
expanding what was already proving to be a mammoth 
task: in effect around 100 royal commissions into separate 
deaths, each occurring in its own peculiar circumstances. 
Eventually it was accepted that the newly identified central 
issue could not be ignored, and a grudging amendment 
to the National Commissioner’s terms of reference made 
clear by implication that it was part of his task to report 
on ‘underlying issues associated with the deaths’.2 It read 
more like an afterthought – as indeed it was – than a change 
in the Commission’s focus, but it was the hook on which 
Commissioner Johnston hung most of his massive five-
volume report, published 20 years ago this year.

It was only the National Commissioner’s terms of reference 
that received this modest amendment, and he was provided 
with a research unit to assist him. The rest of us (apart from 
Patrick Dodson, a non-lawyer who was later appointed with 
the specific task of investigating underlying issues in Western 
Australia) remained focused on meticulous inquiry into 
individual deaths and their subsequent investigation. When 
in the course of our inquiries we encountered material that 
might assist Commissioner Johnston in his additional task, 
as we inevitably did, we recorded it in our reports to him.

Each Commissioner was free to adopt his own style of 
reporting. My view was that I could best contribute to a 
national understanding of what was happening if I presented 
the death I had investigated as the culmination of a life lived 
in shaping circumstances, rather than an isolated event. 
By serendipity my first report, about Malcolm Smith, was 
released on a day when news was slack and was read by The 

Age’s Canberra reporter. As a result it attracted considerable 
media attention and commentary, and even became the 
subject of a popular song and a documentary film. Later 
reports, released in Spartan format at strategically selected 
times by governments with no desire to encourage the airing 
of critical comment, often disappeared with little trace.

Nevertheless, enough filtered out in the Commission’s 
many individual death reports to create some receptivity 
for the culmination of its work in Commissioner Johnston’s 
monumental National Report. Like everyone who worked close 
to this gentle, kindly man, with his dry wit and passionate 

dedication to justice, I developed not only affection, but also 
a deep respect for his courage and dedication. The conception 
and writing of the National Report required both.

Some elements of the National Report were given. Drawing on 
the individual death reports, it had to describe the immediate 
circumstances and causes of the deaths, and the adequacy 
of their investigation. While in a small number of cases the 
cause of death has remained controversial for some people, 
the findings of the Commission and the recommendations 
flowing from them have been generally accepted. The 
great issue confronted by Commissioner Johnston and his 
latter day critics was how far and in what directions it was 
appropriate for the National Report to go in discussing issues 
‘underlying’ the deaths.

Cultural determinists like Gary Johns argue that the Report 
should have recognised that the Aboriginal condition was 
due to adherence to an outmoded culture and have been 
concerned to recommend and facilitate the shedding of that 
culture in favour of ‘the’ modern culture.3 His criticisms 
naively treat cultures as if they were items of clothing to be 
donned and doffed at will, and would make assimilation the 
overriding aim of policy.

The criminologist Don Weatherburn argues that the issue 
should have been treated as a criminological one within 
the relatively narrow bounds of practical criminology, and 
criticises the National Report for being more ambitious.4 Along 
with Noel Pearson, he has wrongly assumed that the National 

Report failed to highlight alcohol and other issues playing 
major causal roles in relation to Aboriginal imprisonment.5

Noel Pearson, who has been by far the most powerful 
intellectual contributor to the Aboriginal policy debate in 
recent years, has varied in his policy emphases, but places 
priority on the issues of alcohol, welfare dependence, 
education and economic development. Despite his 
predilection for disparaging the National Report, his priorities 
do not conflict with its priorities.

I have argued elsewhere that Noel Pearson’s real complaint is 
that instead of headlining his issues of priority, the National 

Report headlined the historic destruction of Aboriginal society 
by European intrusion, and the continuing disempowerment 
of Aboriginal people that followed.6 While he would agree 
on the importance of this history, Pearson is able to take 
its recognition for granted in a way the Commission could 
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not. It was in part the work of the Commission itself, along 
with the High Court’s Mabo7 decision the following year, 
and the ongoing messages of the ‘new historians’ and the 
reconciliation movement, that there is a general recognition 
that Aboriginal disadvantage is not the result of Aboriginal 
inferiority and shortcoming, but of a history of dispossession, 
institutionalisation, and continuing disempowerment. This 
has cleared the way for a more open and rational discussion 
of what may be done to change the Aboriginal condition.

Elliott Johnston’s strategy was to use the recognition of 
historical disadvantage as the launching pad for a national 
call on all Australians, black and white, to join together for 
a massive and holistic attack on all aspects of Aboriginal 
disadvantage. He relied neither on guilt nor denigration, 
but on the sense of justice and fair play he believed to be 
present in mainstream Australian society, and on the desire 
and willingness to take control over their own lives that he 
believed to be present but stifled in Aboriginal communities.

It was not an empty rhetorical call that the National Report 
made. It was backed by a detailed program to tackle every 
major aspect of the overall disadvantage found in the 
Aboriginal society that was producing the candidates for 
deaths in custody. Whether the problem was related to 
alcohol and drug abuse, unemployment, education, children 
and youth, health, housing, community infrastructure, 
policing, the effect of imprisonment, service delivery, 
community reconciliation, or the fulfilment of international 
obligations, the National Report sought to provide what was 
in effect a manual of best practice, based on the advice of 
recognised experts in the various fields, and the lessons of 
the Commission’s own vast inquiry into particular lives and 
deaths in custody.

The 339 recommendations of the National Report were not an 
unprioritised wish list. They were framed by a five-volume 
discussion examining each issue, its importance and its 
relevance to other issues. Two issues come to stand out as 
one reads the Report as a whole. One is the destructive and 
undermining effect of alcohol abuse, the subject to which 
two chapters are devoted and which pervades many other 
chapters.8 The Report does not treat Aboriginals as mere 
victims of alcohol but as people who must take responsibility 
for their use of it, and major recommendations relate to 
giving Aboriginal communities effective control over its 
availability.9

The issue that received the greatest emphasis of all was 
the importance of delivering the assistance that Aboriginal 
communities need in ways that did not perpetuate or 
reinforce the dependence and disempowerment that had 
characterised government policies in the past. Commissioner 
Johnston saw an ingrained pattern of white domination in 
policy-making, service delivery and community relations 
that had survived the years of so-called self-determination. 
He targeted this disempowerment, advocating an end of 
domination and the return of control of their lives and 
communities to Aboriginal hands.10 This is reflected in 
recommendation after recommendation.

Twenty years later people ask what has been the effect of 
the Royal Commission. There no doubt that in relation to 
its original and central focus, the Commission has resulted, 
despite the odd egregious exception,11 in much better care 
of all at-risk prisoners, black and white, and much more 
thorough and transparent investigation of the deaths that 
do occur.

In relation to the many specific areas of disadvantage on which 
the Report made recommendations, I have no qualification to 
speak in detail. However over the years I have heard little 
informed criticism of the specialised recommendations, 
and have often had Aboriginals volunteer how useful the 
recommendations have been to them in seeking support for 
particular programs.

It is common for Aboriginal and other critics to make a 
broad-brush complaint that the recommendations of the 
Commission have not been implemented. Establishing how 
far this is true would require a detailed study of many areas 
of policy, and so far as I know this has not been done. If the 
task were to be undertaken, it would require judgments 
about what was effective implementation, which would 
likely be exceedingly controversial.

One early study of Commonwealth implementation that 
I made for the Aboriginal and Torres Strait Islander Social 
Justice Commissioner highlighted that what was claimed 
to be implementation was often expensive bureaucratic 
activity that produced little or no impact on the ground.12 
It is pleasing to find 14 years later that, while the anarchic, 
unproductive and self-justifying character of bureaucratic 
activity on which I stumbled in 1994 still marks Aboriginal 
policy, it is now the subject of serious academic study.13 It 
is clearly problematic to argue from the limited success of 
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its bureaucratic implementation that the National Report was 
itself defective.

Certainly some key messages of the National Report have 
been decisively rejected in practice. Its guiding principle, that 
Aboriginals should at every point be given as much control 
as possible over their own lives, has been spectacularly 
abandoned in the Northern Territory Intervention. The idea 
that imprisonment should be a punishment of last resort has 
been negated as Aboriginals have been caught up in wave 
after wave of vengeful and self-defeating law and order 
policies that have filled prisons with inmates of all kinds. 
This has been one, although by no means the sole, reason 
that figures for Aboriginal imprisonment have gone through 
the roof.

High rates of imprisonment remain today, as the Commission 
found 20 years ago, not as an isolated feature of Aboriginal 
society, but as an integral part of communities characterised 
by many interacting features that are judged distressingly 
disadvantageous and dysfunctional by mainstream society. 
A brief return of the Great Australian Complacency after 
the Royal Commission and the Mabo decision was strongly 
challenged, particularly by Noel Pearson.14 It again ended 
in Moral Panic, notably expressed in the way in which the 
Northern Territory Intervention has been conceived and 
implemented.

There are many strongly expressed opinions about the 
depth of the malaise in Aboriginal society and what is 
required to remedy it, but apart from a few areas where 
statistics speak louder than words, remarkably little 
research-based evidence exists to found these opinions. 
Like other commentators I am left to speculate. I find myself 
coming back to the conclusion that Commissioner Johnston 
reached about what he regarded as the most important pre-
requisite for the success of his program.

He nominated three essential prerequisites for success.15 
The second was assistance from the broader society and the 
third was the delivery of that assistance in a manner that 
did not create welfare dependence. However the first and 
the most crucial was the desire and capacity of Aboriginal 
people to put an end to their disadvantaged situation and 
to take control of their own lives. He affirmed a passionate 
conviction that they would do so, based on the number of 
initiatives they had taken and were taking at the time. He 
gave many examples.16

In other words he proceeded on the assumption that 
Aboriginals wanted to make, and given the chance would 
make, substantial efforts to achieve what the mainstream 
community regards as desirable change or ‘progress’, that 
they wanted to embrace modernity, ‘to be like us’.

Many of course do, and have gone on to join what we could 
call a very successful Aboriginal middle class. They are not 
part of what is conceived as the problem: those who have been 
left behind in many bounded Aboriginal communities, and 
in some city and rural town populations.17 The assumption 
that these people are willing, indeed anxious, to be ‘like us’ 
was not peculiar to Commissioner Johnston, but is shared by 
his critics and supporters alike. He differed from the rest of 
us only in feeling the need to give reasons for his assumption; 
most of us treat the superiority and compelling attractiveness 
of our way of life as requiring no argument.

However, it is undeniable that, even when opportunities are 
available, many Aboriginals show little inclination to seek or 
persist with paid employment, to make the changes to their 
lifestyles recommended in the interests of achieving a longer 
and healthy life, to follow medical regimes, to renounce the 
established rites of passage through conflict with police and 
imprisonment, to live in nuclear families in unshared houses 
on unshared incomes, to insist that reluctant children go 
to school every day, or to forego the pleasures of alcoholic 
socialising.

Why this is so has been much debated by Australian 
anthropologists in recent years with no conclusive outcome,18 
and I am not qualified to offer one. I wonder however whether 
we underestimate and fail to understand how difficult and 
complex is the transition from an egalitarian hunter-gatherer 
society, in which one’s only capital is social capital in the form 
of interpersonal relationships, to a modern capitalist society 
based on individual accumulation. As one observes the 
continued indifference of many Aboriginal people to what 
are generally considered benefits of modernity, as well as 
to its authority, one is reminded of Clastres’ view of hunter-
gatherer society as a site of resistance to state-formation.19

Looking down from the heights of modernity, it is easy to 
fail to realise the warmth and joys and satisfactions of lives 
that we see only as distressed and dysfunctional, and that 
surrendering them may be a price that people may not be 
willing to pay for the problematic advantages of modernity.
Perhaps it is not surprising that many Aboriginals do not 
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respond to the stifling solicitude or ill-concealed contempt of 
smug advisers and administrators who patently regard their 
communities, their way of life, their social bonds, their mutual 
caring and sharing, their emphasis on personal autonomy, 
their deep ties to country and much that makes them what 
they are, as at best valueless or unfortunate handicaps, at 
worst the stigma of inferiority and depravity. The resistance 
to progress that mainstream society pathologises may to 
them be a defence of what they experience as ‘havens in a 
heartless world’.20

White Australia has always had difficulty in finding either 
an ear with which to listen to Aboriginal Australia, or a voice 
in which to speak to it. One remembers Stanner as a rare 
example of a person who had an ear to listen and the rarer 
ability to distil what he heard to a wider white world. It is not 
easy to listen to Aboriginals, for they have no spokesperson 
and speak with many voices, and have learnt to be distrustful. 
It takes time and patience and rapport, things that are hard 
to muster in bureaucracies, so the listening and interpreting 
has usually to be done outside government. It is not a fly-in 
fly-out task on the relatively useless consultation model.

Two of the most successful occasions on which white 
Australia found a voice to speak to Aboriginal Australia were 
Paul Keating’s Redfern speech and Kevin Rudd’s apology. 
But it is not enough to apologise for past failures. If we want 
Aboriginals to listen, we must be able to talk about a future, 
not just an inevitable future on our model, but a future that 
recognises the value of Aboriginal society for those who live 
in it, and their view of an acceptable future.

Can Australia offer a future that does not just provide a 
path for individual Aboriginals to leave their communities 
and be integrated into mainstream society, but a future for 
Aboriginal communities in today’s world? Jon Altman and 
his colleagues in the Centre for Aboriginal Economic Policy 
Research have argued for the viability of hybrid economy, part 
subsistence and part market-based, to underwrite a future 
for remote communities.21 Noel Pearson has sought to build 
in Cape York the institutional basis for an Aboriginal society 
that can control alcohol, promote individual responsibility, 
achieve high educational outcomes and develop an economic 
base which allows its members to live in both worlds.22

Commissioner Johnston would have been happy with 
either outcome, as long as it was the result of Aboriginal 
choices. Perhaps both are doomed to failure, as the cultural 

determinists and neo-con economists would argue. If 
that is so, it is hard to see a future other than continuing 
painful disintegration for many Aboriginal communities. If 
Commissioner Johnston proves to have been wrong when 
be rejected any ‘doubt that Aboriginal people are capable of, 
determined to and will in fact exercise self-determination’,23 
the National Report will in retrospect come to be seen as the 
great swansong of the self-determination era.
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PUNISHMENt: tWO DECADES OF PENAL EXPANSIONISM 
AND ItS EFFECtS ON INDIGENOUS IMPRISONMENt

Chris Cunneen*

I Introduction

There was optimism at the time of the Royal Commission into 
Aboriginal Deaths in Custody (‘RCADIC’) that Indigenous 
imprisonment rates would be reduced. Indeed a core finding 
of the Commission had been the need to reduce Indigenous 
custody and imprisonment, and the consequent over-
representation of Indigenous people, as a way of addressing 
the large number of Indigenous deaths in custody. However, 
over the last two decades Indigenous imprisonment rates 
have grown significantly rather than declined.

In 2001, I reviewed the first decade after the RCADIC and 
noted that there was ample evidence to demonstrate that the 
results of the Royal Commission were not as we might have 
expected.1 The first decade post-RCADIC highlighted at least 
four areas where there was failure to achieve the desired 
outcomes of the Royal Commission. These included:

•  the continued over-representation of Indigenous 
people in the criminal justice system;

•  that Indigenous deaths in custody remained at high 
levels;

•  that the recommendations of the Royal Commission 
were often ignored; and

•  that there had been a drift into a more punitive ‘law and 
order’ society.2

The failure to solve the problematic relationship between 
the criminal justice system and Indigenous people was 
most graphically illustrated in the climbing imprisonment 
rates throughout the 1990s. In summarising these changes, 
the Australian Institute of Criminology concluded that in 
the decade from 1991 the number of Indigenous and non-
Indigenous prisoners increased at an average annual rate of 

eight per cent and three per cent respectively, and the level 
of Indigenous over-representation within the total prisoner 
population had steadily increased.3 Imprisonment levels 
had risen for everyone in Australia during the 1990s, but for 
Indigenous people the increase was on top of an already high 
rate, and had occurred at a time when the major policy thrust 
of the Royal Commission was to reduce imprisonment levels.

During the first decade after the RCADIC, there were 
three independent national evaluations of government 
responses to the Royal Commission recommendations. 
All three reports were critical of implementation processes 
by government. The Justice Under Scrutiny report prepared 
by the House of Representatives Standing Committee on 
Aboriginal and Torres Strait Islander Affairs4 addressed 
the issue of diversion from custody and was critical of 
government implementation of recommendations in this 
area. It noted a failure to remedy institutional racism in some 
police forces. The Indigenous Deaths in Custody 1989–1996 

report prepared by the Office of the Aboriginal and Torres 
Strait Islander Social Justice Commissioner5 examined 96 
Indigenous deaths in custody during the period 1989–1996 
and found that on average there were between eight and 
nine Royal Commission recommendations breached with 
each death in custody. The most frequent breaches occurred 
in Queensland and Western Australia.6 Finally, the Keeping 

Aboriginal and Torres Strait Islander People Out of Custody7 
report focused on those recommendations of the Royal 
Commission directly designed to reduce custody levels 
through changes to criminal justice policy. It found a failure 
on the part of governments to adequately implement specific 
recommendations and that this failure represented a massive 

lost opportunity to resolve critical issues which lead to the 
unnecessary incarceration of Indigenous people.8
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P U N I S H M E N T :  T W O  D E C A D E S  O F  P E N A L  E X P A N S I O N I S M 
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By the end of the first decade post-RCADIC it was apparent 
there were weaknesses and limitations in the Royal 
Commission process and it its recommendations. Many of 
these problems had been highlighted in the reports noted 
above. Some issues were not dealt with very well, such as the 
relationship between Indigenous women and the criminal 
justice system – ironically enough given, as I discuss further 
below, the way the recent increase in Indigenous women’s 
imprisonment has outstripped the increase for Indigenous 
men. Some recommendations could have been better 
drafted: recommendation 92 (that governments which have 
not already done so should legislate to enforce the principle 
that imprisonment should be utilised only as a sanction of 
last resort)9 became destined to be breached systematically. 
The principle of imprisonment as a sanction of last resort has 
been legislated in most Australian jurisdictions, but has not 
been seen as inconsistent with the introduction of mandatory 
sentences of imprisonment and increased restrictions on 
judicial discretion. Finally it became increasingly clear after 
the first decade that the process of implementation relied too 
much on government and not enough on Indigenous people 
and their organisations, and there was largely an absence 
of independent monitoring of government implementation 
processes. Too much had been left to the goodwill and good 
faith of governments to bring about effective change.

The evaporation of political goodwill around criminal justice 
reform in the decade following the RCADIC reflected changed 
political conditions. The political conditions of neoliberalism 
which had grown during the 1980s, but accelerated in the 
1990s were no longer conducive in Australia to effective 
reform of the criminal justice system nor to the recognition 
of Indigenous rights. The nation has steadily moved into a 
more punitive period in relation to criminal justice responses, 
and whatever impetus there was to reform in the early 1990s 
evaporated during the ensuing decade. Australian states 
and territories saw the drift into ‘law and order’ responses 
manifested in increased police powers, ‘zero tolerance’ style 
laws which increased the use of arrest for minor offences, 
mandatory sentences of imprisonment for minor offences, 
increasing controls over judicial discretion and demands 
for longer terms of imprisonment for a range of offences. 
More generally there was a significant shift away from the 
recognition of Indigenous rights, including the right to self-
determination.10

Since these reflections on the RCADIC at the turn of the 
century, another decade has now passed, and we have 

the passage of 20 years since the Royal Commission first 
tabled its findings and 339 recommendations. The purpose 
of this article is to revisit Indigenous imprisonment 
and punishment, and to do so through the prism of the 
Australian Prisons Project (‘APP’). The APP was established 
in 2008 as a result of an Australian Research Council grant, 
with a view to understanding developments in penality 
since the 1970s through to the present, particularly with 
a focus on the seemingly inexorable rise in imprisonment 
rates from the mid 1980s. One component of our work 
has been the consideration of the over-representation of 
Indigenous people in prison.11 In the discussion below I use 
the example of the Northern Territory to highlight some of 
the more general trends and issues.

II Sentencing, Punishment and Race

The APP has stressed the importance of understanding 
the multidimensional nature of punishment: punishment 
is more than a calculative task by sentencers or a 
technical apparatus administered by experts. The study 
of punishment extends beyond the effects on a discrete 
offender to the social meaning and cultural significance 
of punishment. We see punishment as a communicative 
and didactic institution. It communicates meaning about 
power, authority, legitimacy, normality. Penality defines 
and depicts social, political and legal authority, it defines 
and constitutes individual subjects and it depicts a range 
of social relations.  How we understand appropriate or 
acceptable punishment is contextualised within broader 
social and cultural norms. The way we punish offenders 
is understood within particular cultural boundaries 
which define gender, age, race, ethnicity and class. These 
boundaries are not static. They are constantly being 
drawn and redrawn, and punishment itself plays a part in 
constituting these relations.

Our cultural understandings of ‘Aboriginality’ have 
permeated the development of penality in Australia with 
formal and informal differences in punishment existing 
from the 19th century through to the present. Some 
historical examples include the continuance of public 
executions of Aboriginal offenders after their cessation for 
non-Aboriginal offenders, and similarly the extended use of 
physical punishments (lashings, floggings) for Aboriginal 
offenders well into the twentieth century. The segregation 
of penal institutions along racialised lines has also been 
commonplace. Historically these different modes of 
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punishment were justified by (and reproduced) racialised 
understandings of Aboriginal difference.12

Today we understand both sentencing and punishment 
through concepts of race and culture: witness for example 
the consideration of the Aboriginality of an offender in 
sentencing (instantiated in the Fernando principles13) or 
the growth in Koori, Nunga, Murri and circle sentencing 
courts14 and Indigenous prisons such as Balund-a and 
Yetta Dhinikal in New South Wales (‘NSW’). Contemporary 
cultural understandings of Indigeneity are not always 
positive. Discourses speaking to the implied primitiveness 
of Aboriginality have re-emerged. Witness the Howard 
Government’s Crimes Amendment (Bail and Sentencing) Act 

2006 (Cth). Presented as a response to family violence in 
Indigenous communities it actually restricts courts taking 
customary law into consideration in bail applications and 
when sentencing. In summary, cultural assumptions about 
Aboriginality within sentencing may be positive (such as 
in the Koori courts), they may be negative (such as in the 
Howard government’s approach to customary law), or they 
may reinforce particular boundaries as to who is really 
Aboriginal (such as in case law which differentiates between 
traditional and urban Indigenous peoples and applies 
particular criteria to one group).

Despite the occurrence of positive initiatives like the Koori 
and other Indigenous courts, we have also seen Indigenous 
Australians’ imprisonment rates rising rapidly. In the 20 
years to 2008 Indigenous imprisonment rates have more 
than doubled from 1,234 to 2,492 per 100,000 of population, 
while non-Indigenous rates were both significantly lower 
and increased at a slower rate from 100 to 169 per 100,000 of 
population during the same period.15 By 2010, the Indigenous 
imprisonment had settled at 2,303 per 100,000.16

There has also been a very marked increase in women’s 
imprisonment, and this has particularly impacted on 
Indigenous women. The proportion of women in the total 
prison population has doubled over the last two decades17 
and the proportion of Indigenous women in the female 
prison population increased from 21 per cent of all women 
prisoners in 1996 to 30 per cent in 2006 and steadied at 
around that percentage (29.3 per cent in 2010).18 The rate 
of Indigenous women’s imprisonment in 2010 was 374 per 
100,000 of adult Indigenous females compared with 18 per 
100,000 for non-Indigenous females.19 Thus the Indigenous 
women’s rate of imprisonment was 21 times higher than the 

non-Indigenous women’s rate. The Indigenous women’s rate 
of imprisonment is now more than 50 per cent higher than of 
the non-Indigenous male rate.20

Despite the RCADIC findings and its recommendations, 
despite apparent government commitments in the early 
1990s to implement the recommendations, despite some 
positive initiatives such as Indigenous sentencing courts21 
and some comprehensive Indigenous Justice Agreements,22 
Indigenous imprisonment rates are far higher now than they 
were in 1991.

III Governing through Crime and Punishment

In understanding the use of imprisonment one of the most 
important points to grasp is that a rising imprisonment rate is 
not directly or simply related to an increase in crime. The use 
of prison is a function of government: it reflects government 
policy and legislation, as well as judicial decision-making. 
Governments make choices that either directly impact on 
the use of imprisonment (for example, legislation covering 
such matters as standard non-parole periods, mandatory 
sentencing and maximum penalties for particular offences) 
or less indirectly (for example, availability of non-custodial 
sentencing options, presumptions in favour of bail and the 
availability of parole).

In summarising the international literature, Wilkinson 
and Pickett note that only 12 per cent of the growth in the 
state prison population in the United States (‘US’) during 
the 1980s and 1990s could be associated with increases in 
criminal offending – the rest was the result of increased use 
of imprisonment and longer periods of imprisonment.23 
Similarly a comparison between the United Kingdom (‘UK’) 
and the Netherlands showed that two thirds of the difference 
in the higher UK imprisonment rates was a result of the 
greater use of custodial penalties rather than differences in 
crime rates.24 Imprisonment rates in Australia also do not 
appear to be a function of increased levels of crime, since 
increases in imprisonment rates have continued, while crime 
rates have levelled or fallen, in many categories of crime 
from 2000.25

More specifically the increase in Indigenous imprisonment 
appears to be not the result of increasing crime, but rather 
more frequent use of imprisonment for longer periods of 
time.26 The NSW Bureau of Crime Statistics and Research 
studied the 48 per cent increase in Indigenous imprisonment 
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rates in NSW between 2001 and 2008 (which, incidentally, 
was a greater increase than occurred with the non-Indigenous 
imprisonment rate). It found that 25 per cent of the increase 
was caused by more Indigenous people being remanded in 
custody and for longer periods of time, and 75 per cent of 
the increase was caused by more Indigenous people being 
sentenced to imprisonment (rather than to a non-custodial 
sentencing option) and being sentenced to gaol for longer 
periods of time. None of the increase was a result of more 
Indigenous people being convicted of a crime. In other 
words, the 48 per cent increase was not caused by increased 
crime levels.

More generally however, the overall environment within 
which sentencing and punishment occurs has been one of 
constantly changing criminal law. Roth found that between 
1 January 2003 and 31 July 2006 there were over 230 major 
changes to law and order legislation in Australian states and 
territories,27 while Steel28 has noted the rapidity with which 
bail legislation has changed in some jurisdictions, usually 
in response to some politically expedient incident. More 
broadly, and particularly impacting on Indigenous people, a 
number of factors appear to have contributed to the increased 
use of imprisonment including:

•  changes in sentencing law and practice;
•  restrictions on judicial discretion;
•  changes to bail eligibility;
•  changes in administrative procedures and practices;
•  changes in parole and post-release surveillance;
•  the limited availability of non-custodial sentencing 

options;
•  the limited availability of rehabilitative programs; and
•  a judicial and political perception of the need for 

‘tougher’ penalties.29

While these administrative, legal and technical changes 
contribute to increased penal severity, they are themselves 
reflective of less tolerant and more punitive approaches to 
crime and punishment.

In reflecting on the US growth in imprisonment, Simon 
argues that criminalisation and imprisonment has become 
increasingly used as a tool of social policy which has resulted 
in a process of ‘governing through crime’.30 Increased 
punishment has been targeted at those defined as high risk, 
dangerous and marginalised. Furthermore, governance 
through crime has also focused on reducing the risk of crime 

and thus extended various modes of surveillance into a range 
of institutions previously outside the criminal justice system, 
including schools, hospitals, workplaces, shopping malls, 
transport systems and other public and private spaces. These 
changes have brought about a transformation in the civil 
and political order which is increasingly structured around 
‘the problem of crime’. One outcome of this has been the 
reorientation of fiscal and administrative structures to deal 
with crime and a resultant level of incarceration well beyond 
historical norms.31

Simon’s notion of governing through crime is useful 
for understanding the rise of penal severity and its link 
to particular political configurations in many western 
democracies. One aspect of the governing through crime 
thesis particularly applicable to the Australian context is that 
weaker ideological differentiation between major political 
parties has resulted in a greater focus on the ‘median’ voter 
and the exploitation of fear of crime as a strong consensus 
concern. This focus has lead to populist political responses to 
perceived ‘popular’ opinion about crime: hence a view that the 
most politically expedient response to crime is the promotion 
and implementation of the ‘toughest’ response to crime. While 
conservative political parties may have traditionally appeared 
to be ‘tougher’ on crime and punishment, it is clear that in 
jurisdictions like NSW and the Northern Territory the most 
sustained and largest increases in imprisonment rates have 
occurred under Labour governments. For example the recent 
decade of the Labour government in the Northern Territory 
under Claire Martin and later leaders saw imprisonment rates 
(and particularly Indigenous imprisonment rates) increase 
at a much faster rate than in the previous decade under the 
National Liberal Party.32

Not all modern democracies have followed the path of 
countries like Australia, New Zealand, the US or the UK 
which have relied on exclusionary and punitive approaches 
to penal policy. According to Lacey,33 some European 
jurisdictions have opted instead for criminal justice systems 
that are relatively moderate and inclusionary. Lacey argues 
that more social democratic and corporatist forms of 
government have sustained more moderate criminal justice 
policies. The governing through crime thesis also needs to be 
able to account for the profound racialisation of punishment, 
both in Australia and other liberal democracies like the US. 
Perhaps in nations like Australia the concept of ‘colonising 
and racialising through crime’ is as apt as the more general 
notion of ‘governing through crime’.

P U N I S H M E N T :  T W O  D E C A D E S  O F  P E N A L  E X P A N S I O N I S M 
A N D  I T S  E F F E C T S  O N  I N D I G E N O U S  I M P R I S O N M E N T
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IV Colonising Punishment

While the development of crime control as a key form of 
governance may go some way to explaining the punitiveness 
which has underpinned developments in penal policy, 
it is also clear that punishment is highly racialised. The 
two jurisdictions in Australia, which have the highest 
imprisonment rates (the Northern Territory and Western 
Australia), are also the jurisdictions with the largest proportion 
of Indigenous people living within their boundaries. Indeed 
in Western Australia, Indigenous imprisonment rates are 
well beyond any meaningful comparison to other rates in 
Australia: whilst the non-Indigenous imprisonment rate in 
Western Australia in 2010 was 170 per 100,000, the rate of 
Indigenous imprisonment was 4,309.6.34

I want to consider how the increased focus on risk and danger 
has been targeted at Indigenous people. In other words, how 
is it that governing through crime comes to identify specific 
populations such as Indigenous people as high risk and 
dangerous. Bail and the use of remand is fundamentally 
about risk and it provides a useful way of considering 
how changes in understandings of risk have negatively 
impacted on Indigenous people. The use of remand has 
grown significantly in all Australian jurisdictions since the 
1970s with an increase in the use of remand as a percentage 
of imprisoned people rising from 11 per cent in 1978 to 
23 per cent in 2008 nationally.35 This dramatic increase 
has had a significant impact on overall prison numbers, 
and has specifically impacted on Indigenous people. As 
noted previously, 25 per cent of the increase in Indigenous 
imprisonment rates in NSW between 2001 and 2008 was 
caused by more Indigenous people being remanded in 
custody and for longer periods of time.36

As we have noted elsewhere37 remand is a useful prism 
through which to view penal culture for a number of reasons. 
First, it is a fundamental principle of criminal law that a 
person cannot be legally punished unless they have been 
found guilty of a crime. This means that in order to keep a 
person in custody on remand, a court must rely on reasons 
other than those associated with punishment. Historically, 
the primary justification for remand was a fear that the 
accused would flee the jurisdiction. The extent to which 
modern bail legislation provides additional reasons to refuse 
bail illuminates changes and developments in ideas around 
risk. Secondly, remand and bail was historically a discretion 
exercised by courts and the extent to which that discretion has 

been constrained or re-directed by government provides an 
insight into the ways in which a changing penal culture has 
seen increased attempts to directly influence the operation of 
the courts.

From the late 1970s the law on bail was codified, with most 
jurisdictions introducing a presumption in favour of bail. 
Legislative amendment since then has overwhelmingly seen 
a retreat from that position, with jurisdictions increasingly 
limiting the discretion of courts to grant bail. Much of the 
initial focus on restricting bail concentrated on particular 
offences such as armed robbery, burglary, drug offences 
and domestic violence. However during the 1990s and more 
recently restrictions on bail eligibility have particularly 
focused on types of offenders: specifically repeat offenders. 
As we noted previously, ‘these restrictions on bail provide 
for simple, strong political statements about “locking up” 
“offenders” but have the potential to incarcerate large 
groups of accused without proper analysis of whether such 
deprivation of liberty achieves any justifiable social ends’.38 
Given the higher recidivism rates of Indigenous people (see 
below), any focus on repeat offenders is likely to negatively 
impact on Indigenous offenders.

Theorists such as Ulrich Beck39 have argued that the politics 
of insecurity in late modern societies like Australia, Canada, 
the US and New Zealand has led to a preoccupation with and 
aversion to risk, uncertainty and dangerousness. One reaction 
to the ‘ontological insecurity’ generated by risk aversion is a 
decline in tolerance and a greater insistence on the policing 
of moral boundaries.40 As I have argued elsewhere,41 
criminalisation plays a significant role in creating moral 
boundaries and constructing Indigenous peoples as a threat 
to the social order because of their presumed criminality. The 
criminal justice system constitutes social groups as threats 
and reproduces a society built on racialised boundaries. 
Indeed it has been argued that the process of criminalisation 
itself now constitutes a significant racialising discourse – that 
is we understand race through discourses about crime and 
punishment, and we understand crime and punishment 
through images of race.42 The Northern Territory Intervention 
provides a particularly graphic example of the construction 
of Indigenous men in particular as sexual and physical 
abusers of women and children. Such abuse was also linked 
to traditional Aboriginal culture. An increased criminal 
justice response was seen as appropriate to dealing with the 
perceived problem and Indigenous imprisonment rates in the 
Northern Territory have continued to increase dramatically.
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There are at least two ways the rise of ‘risk’ paradigms 
negatively impact on the assertion of Indigenous authority 
specifically within the criminal justice area. Firstly, the 
developments of risk in criminal justice policy has seen 
a shift in focus towards the utilisation of various risk 
assessment processes: the development of ‘techniques for 
identifying, classifying and managing groups assorted by 
dangerousness’.43 Criminal justice classification, program 
interventions, supervision and indeed detention itself is 
increasingly defined through the management of risk. The 
assessment of risk involves the identification of aggregate 
populations based on statistically generated characteristics. 
One result of this is that an understanding of crime and 
victimisation in Indigenous communities is removed from 
specific historical and political contexts. Within the risk 
paradigm any rights of Indigenous peoples (such as self-
determination or self-government) are seen as secondary 
to the membership of a risk-defined group. In other words 
the group’s primary definition is centred on the risk 
characteristics they are said to possess, and risk is measured 
through factors such as the incidence of child abuse, domestic 
homicide, drug and alcohol problems, school absenteeism, 
juvenile offending and so on.

Secondly, the post-9/11 concerns with security and the 
war on terror have led to what some commentators have 
referred to as a ‘paranoid’ nationalism which emphasises 
order and conformity over difference.44 Within this context 
Indigenous claims to self-determination, the recognition of 
Indigenous law and greater control over criminal justice, 
including punishment, can be easily portrayed as a threat 
to the national fabric. As Megan Davis notes in discussing 
sovereignty claims, ‘it is difficult to comprehend how the 
patriotic, warlike, race-divided Australia of today can even 
begin to think in earnest about what principles underpin 
a liberal democracy or to seriously consider reform of our 
public institutions’.45 Indigenous claims to sovereignty 
and self-government are presented as at best irrelevant 
to solving the problems of social disorder which are 
increasingly defined as a threat of criminality from risk-
prone populations, or at worst the claims are seen as a threat 
to national unity and security.

Returning to the Northern Territory for the moment, we can 
see the changing discourses on punishment which occurred 
during the period from the 1970s through to the end of the 
first decade of the twenty first century. In a review of the 
Northern Territory prison system in 1973, Hawkins and 

Misner described the functions of existing prisons as being 
to ‘warehouse bodies, prevent escapes and to keep the 
prison as neat and clean as possible’.46 The Hawkins and 
Misner report was the first of a number aimed at improving 
correctional services.47 From the 1970s through to the 
early 1990s there was a period of reform which was clearly 
focused on lowering prison numbers and in particular 
reducing Indigenous imprisonment. There was also an 
approach to decriminalise certain offences and to increase 
the range of non-custodial sentencing options. The Hawkins 
and Misner report recommended wide-ranging changes to 
punishment and imprisonment in the Northern Territory, 
and set the agenda for correctional services reform in the 
Territory for the next decade.48 Their recommendation to 
decriminalise public drunkenness was quickly enacted by 
the Territory government. Other key recommendations 
included a reduction in prison numbers through a wider 
range of alternatives to imprisonment and the development 
of mental health services including reform of the Mental 
Defectives Ordinance. Changes introduced during the later 
part of the 1970s and 1980s included the decriminalisation 
of public drunkenness, the introduction of the fine default 
diversionary program, the introduction of home detention 
and the establishment of Aboriginal Community Corrections 
officers.

Yet by the early to mid 1990s the focus of reform in the 
Northern Territory had shifted from reducing Indigenous 
imprisonment and over-representation to a retributive 
rhetoric aimed at making conditions more harsh for 
offenders. This shift to a more punitive penality occurred at 
almost the same time that governments were responding to 
the recommendations of the RCADIC which was advocating 
for reform which centred around reducing prison numbers. 
Over the next decade and a half changes in the Northern 
Territory were to include punitive amendments to juvenile 
justice legislation, the introduction of mandatory sentencing, 
the introduction of punitive work orders, changes to 
parole, changes to public order legislation, government 
endorsement of zero tolerance policing approaches, and 
calls by politicians for the judiciary to impose harsher 
sentences. The increase in the prison population has been 
particularly marked over the last decade: rising from 469 
per 100,000 in 2000 to 663 per 100,000 in 2010,49 while the 
specific Indigenous imprisonment rate in the Northern 
Territory rose by 74 per cent from 1,206 per 100,000 in 2000 
to 2,103 per 100,000 in 2010.50
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V Waste Management

Harsh criminal justice policies and ever increasing prison 
numbers may be popular among politicians and some 
voters. Punitive measures can be introduced by government 
in response to apparent populist demands with relative 
ease. Governments can be seen to be doing ‘something’ 
without much consideration of the longer term impacts. 
Indeed, increased criminalisation does not require complex 
bureaucracies or systems of government, although it does 
require increased budgetary allocations.51 A result has been 
what some have called the ‘waste management’ prison which 
‘promises no transformation of the prisoner … [i]nstead, it 
promises to promote security in the community simply by 
creating a space physically separated from the community’.52 
It functions to hold people who are defined as presenting an 
unacceptable risk for society.

It is difficult to conceive of anything more removed from 
the vision of the RCADIC than the idea that prisons have 
become human warehouses for marginalised peoples. Yet 
the metaphor of the waste management prison is useful 
in capturing some of the changes which have occurred 
as a result of penal expansionism. The size of the prison 
system has grown to deal with expanding prison numbers, 
and a significant focus on risk and custody has developed, 
alongside the physical expansion of the penal estate. How we 
think about the physical size of prisons has also changed over 
the last two decades. A medium sized prison in the 1990s was 
about 300 inmates, and large prison was around 500. Across 
Australia today new prisons are being built or old prisons 
expanded to hold around 1,000-plus prisoners. Staffing ratios 
have fallen, there are more prisoners per prison officer and 
there is far greater reliance on various technical forms of 
surveillance and security in the new prisons. Economies of 
scale are being used to try and push down the average cost 
per prisoner.

Further, we know the significant limitations of prison as a 
rehabilitative institution and crime control option. And we 
do have sufficient information to make informed choices 
on the best results gained for public expenditure. Various 
Australian and international research has shown that 
reductions in long term unemployment, increased school 
and adult vocational education, stable accommodation, 
increased average weekly earnings and various treatment 
programs will bring about reductions in re-offending.53 Yet 
we see the opposite occurring when it comes to Indigenous 

people. The Indigenous re-imprisonment rate (58 per cent 
within 10 years) is much higher than the retention rate for 
Indigenous students from year 7 to year 12 of high school 
(46.5 per cent) and higher than the university retention rate 
for Indigenous students (which is below 50 per cent).54 As a 
society we do better at keeping Indigenous people in gaol 
than in school or university.

Meanwhile, Indigenous participation in university and 
TAFE decreased across all age groups between 2001 and 
2006. For example, Indigenous participation at university 
for 25- to 34-year-olds fell by 18 per cent between 2001 and 
2006.55 On the basis of the 2006 Census data Indigenous 
men are 2.4 times more likely to be in gaol than in a tertiary 
institution at any one time. This estimate is also consistent 
with the results from the 2002 National Aboriginal and 
Torres Strait Islander Social Survey which showed that 
Indigenous people are far more likely to report contact 
with the criminal justice system, including incarceration, 
than a tertiary qualification. In the 2002 Survey, some three 
per cent of Indigenous people reported having a Bachelor 
degree or above, while seven per cent reported being 
incarcerated in the previous five years.56 Given the trends 
of decreasing Indigenous tertiary participation levels and 

increasing Indigenous imprisonment rates it may be that 
these odds have increased further since 2006.

VI Conclusion: The Politics of Neoliberalism

The central finding of the Royal Commission was Aboriginal 
people die in custody at a rate relative to their custodial 
population. However, ‘the Aboriginal population is grossly 
over-represented in custody. Too many Aboriginal people 
are in custody too often’.57 The Royal Commission found 
that there were two ways of tackling the problem of the 
disproportionate number of Aboriginal people in custody. 
The first was to reform the criminal justice system; the second 
approach was to address the problem of the more fundamental 
social and economic factors which bring Indigenous people 
into contact with the criminal justice system – the underlying 
issues relating to over-representation. The Commission 
argued that the principle of Indigenous self-determination 
must underlie both areas of reform. In particular the 
resolution of Aboriginal disadvantage could only be achieved 
through empowerment and self-determination.

We have done far too little in any of these three areas: 
reforming the criminal justice system, addressing the 

Access to legal assistance services
Submission 12 - Attachment 1



(2011)  15(1)  A ILR 15

underlying issues, or recognising self-determination. I noted 
at the beginning of this article that political conditions from 
the early 1990s were no longer conducive to the type of 
reforms envisaged by the RCADIC. These changed political 
conditions were reflective of the growing ascendancy of 
neoliberalism. In conclusion it is worthwhile exploring why 
neoliberalism has proved so hostile to the reform of criminal 
justice systems and recognition of Indigenous rights. Firstly, 
and as noted previously, among western style democracies 
it is those who have most strongly adopted neoliberalism 
which have the highest imprisonment rates (particularly the 
US, Australia, New Zealand, the UK and South Africa), while 
social democracies with coordinated market economies have 
the lowest (Sweden, Norway, Finland and Denmark).58 The 
development of neo-liberal state has coincided with a decline 
in welfarism. The realignment of values and approaches 
primarily within Anglophone justice systems emphasised 
deeds over needs. The focus shifted from a welfare-aligned 
rehabilitative approach to a justice-oriented approach with 
an emphasis on deterrence and retribution. Individual 
responsibility and accountability increasingly became the 
focus of the way justice systems approached offenders. The 
privatisation of institutions and services, widening social 
and economic inequality, and new or renewed insecurities 
around fear of crime, terrorism, ‘illegal’ immigrants and 
racial, religious and ethnic minorities have all impacted on 
the way criminal justice systems operate. All of which have 
fuelled demands for authoritarian law and order strategies, 
a focus on pre-crime and risk as much as actual crime,59 and 
a push for ‘what works’ responses to crime and disorder.60 
Within this context Indigenous claims to self-determination 
increasingly appeared to have no relevance to criminal justice 
administration and reform.61

In his discussion of international criminal justice, Findlay62 
has succinctly summarised the values and principles of 
neoliberalism to include individualisation of rights and 
responsibilities; the valorisation of individual autonomy; a 
belief in free and rational choice which underpins criminal 
liability and penality; a denial of welfare as central state 
policy; the valorisation of a free market model and profit 
motivation as a core social value; and the denial of cultural 
values which stand outside of, or in opposition to, a market 
model of social relations. The values of neoliberalism 
promote individualism and individual responsibility and 
downplay the need for social and structural responses to 
crime such as reducing unemployment rates, improving 
educational outcomes, increasing wages, ensuring proper 

welfare support, improving housing and urban conditions.63 
Promoting individual responsibility largely became identified 
with retributivism, incapacitation and just deserts – all of 
which translated into more frequent use of prison and with 
longer gaol terms. The requirement for social and structural 
changes – which formed the basis of the RCADIC’s approach 
to addressing underlying issues – was seen as less relevant to 
justice systems focused on ensuring individual accountability. 
And in a social and political milieu which defined individual 
accountability in terms of imprisonment, the focus of the 
RCADIC on diminishing the use of imprisonment appeared 
increasingly insignificant. Certainly from the mid 1990s it 
was difficult to find a politician in either of the major parties 
who would publicly advocate for reducing prison numbers. 
Governments continued to say they were implementing 
the RCADIC but they conveniently forgot the core values 
and outcomes the Commission had advocated for: reduce 
custody levels, address social and economic disadvantage 
and respect Indigenous self-determination.

*  Professor of Justice and Social Inclusion, Cairns Institute, James 
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ABORIGINAL IDENtItY – tHE LEGAL DIMENSION

Chief Justice Robert French AC

The term ‘identity’ is used in a variety of discourses about 
Aboriginal people, their self-perceptions, their cultures, their 
lands, and their relationships with each other and with non-
Indigenous society. Its overbroad deployment risks diffusing 
its meaning. Nevertheless, it has served, and no doubt 
continues to serve, a useful purpose as a gateway to reflection 
upon the complex, multi-dimensional and dynamic character 
of Australian Aboriginality.

Legal discourse in the courts is probably the least promising 
field in which to explore concepts of identity. It projects 
interrelated individual and communal realities on to a 
pointillist landscape of disputes and ‘matters’. Statutory 
criteria of ‘Aboriginality’ must find a place somewhere 
between artificial precision and meaningless generality. 
Nevertheless, issues of identity and the related concept of 
‘recognition’ have played a significant part in legislation 
and litigation involving Indigenous people in Australia. 
2011 is the 20th anniversary of the Final Report of the Royal 
Commission into Aboriginal Deaths in Custody. 2012 will be 
the 20th anniversary of the decision of the High Court in Mabo 

v Queensland (No 2),1 when the common law for the first time 
gave formal recognition to an Indigenous culture and effect 
to rights derived from it. The statute to which that decision 
gave rise and the innumerable controversies, negotiations, 
agreements and judicial decisions which followed, focused 
the minds of many in the community upon notions of 
individual and communal Aboriginal identity. The extent, if 
any, to which the Royal Commission Report and Mabo and 
their sequelae led to a shift in the perceptions of Indigenous 
Australians by non-Indigenous Australians and vice versa is, 
no doubt, a suitable topic for inquiry by social scientists. The 
discussion that follows is not social science. It is a lawyer’s 
largely descriptive reflection upon the interaction between 
identity and law in relation to Aboriginal people.

The relevant ordinary English meanings of the word 
‘identity’ are ‘individuality’ and ‘personality’.2 They focus 
upon the single person. The individual’s account of his or 
her identity, however, is likely to be expressed in terms that 
are relational. Important elements include name, date and 
place of birth, occupation, parents, siblings, extended family, 
nationality and ethnic origin. Membership of, and affiliation 
with, different communities or groups within the wider 
society, traditions and beliefs, spiritual, ceremonial and 
cultural practices, are all elements of self-definition. Many of 
these elements of identity are involuntary attributes. Some 
can be disclaimed. Some can be acquired by adoption. Some 
may be lost or abandoned and rediscovered.

The non-Indigenous comprehension of Aboriginal identity is 
limited. Complete definition is elusive. It is possible to speak 
of different kinds of Aboriginal identity representing the 
diversity of Indigenous histories, lifestyles and relationships 
of Indigenous people with each other, and with non-
Indigenous society. For some, their identities as Aboriginal 
people will be defined in part by their places of conception and 
birth, by kinship, by membership of one or more Aboriginal 
societies, by the land and waters to which they belong, and 
their knowledge of the stories relating to them, and by their 
use of traditional language and skills. Some of these elements 
may be attenuated or missing because of the personal or 
family history of those who were removed from their parents 
or because of the disruption of particular Aboriginal societies 
by the impact of colonisation. The difficulty of pinning down 
any single concept of Aboriginal identity across this diversity 
is evident. Nevertheless, common threads of identity lie 
across it and are frequently expressed by Aboriginal leaders.

In a paper published in August 1993, less than a year after 
the Mabo decision and without reference to it, the Director of 
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the Aboriginal Research Institute at the University of South 
Australia wrote:

An Aboriginal social identity is no longer an aspiration: it is 
now a reality, relevant to virtually all people of Aboriginal 
descent. Even though the content varies, there is a sufficient 
number of elements held in common by Aboriginal people 
to distinguish it.3

Courts of law are not good places to decide whether a 
particular person or group of people answer the description 
‘Aboriginal’. From the earliest days in which the question 
was litigated in Australian courts, there was an emphasis on 
descent. In Muramats v Commonwealth Electoral Officer (WA),4 
Justice Higgins treated the word ‘Aboriginal’ in the Electoral 
Act 1907 (WA) as ‘“aboriginal” in the vernacular meaning 
of the word as used in an Act addressed to inhabitants of 
Australia or Western Australia.’ He asked the question: 
‘Whom would Australians treat as aboriginal natives of 
Australia’? and answered it – ‘those are aboriginals (for 
Australian Acts) who are of the stock that inhabited the 
land at the time that Europeans came to it.’5 His approach 
was endorsed in Ofu-Koloi v The Queen,6 where the High 
Court observed that terms such as ‘Aboriginal’, when used 
in statutes, ‘are used from the point of view of the people 
to whom they are addressed’.7 So the Court foreshadowed 
what might be called statutory Aboriginality as a non-
Indigenous social construct, tied to ‘objective’ concepts of 
descent.

The interpretation of statutory Aboriginality has varied 
according to the context and purpose of the statute in 
question. That proposition reflects an approach taken to the 
word ‘Indian’ in United States statutes. In Vialpando v State 

of Wyoming,8 the Supreme Court of Wyoming said that ‘[t]he 
definition of an “Indian” usually depends upon the purpose 
for which a distinction is made. As regards entitlements the 
definition of an Indian includes more people than for some 
other purposes.’9

In construing a testamentary gift ‘for the benefit of Aboriginal 
women in Victoria’, Lush J in Re Bryning10 had regard to the 
testator’s beneficial intention and rejected a proposition that 
beneficiaries could only be ‘full-blood’ Aboriginal women. 
His Honour said of the word ‘Aboriginal’: ‘In this country 
it has certainly been used to describe persons in groups or 
societies irrespective of the question of mixture of blood.’11

The need for a flexible approach to statutory Aboriginality 
was recognised by Toohey J when construing the Aboriginal 

Land Rights (Northern Territory) Act 1976 (Cth) (‘Land Rights 

Act’). His Honour was dealing, in that Act, with a ‘descent-
based concept’ of which he said:

Membership of a race is something which is determined at 
birth and cannot, in a sense, be relinquished, nor can it be 
entered into by someone lacking the necessary racial origin. 
It is unnecessary and unwise to lay down rigid criteria in 
advance. As situations arise in which the Aboriginality of 
claimants is put in issue, these situations can be looked at.12

Prior to 1967 the Commonwealth Parliament had power, 
under section 51(xxvi) of the Constitution, to make laws with 
respect to ‘the people of any race, other than the aboriginal race 
in any State, for whom it is deemed necessary to make special 
laws.’ The power was directed to the control, restriction, 
protection and possible repatriation of people of ‘coloured 
races’ living in Australia. The words ‘other than the aboriginal 
race in any State’ were deleted by the Constitution Alteration 

(Aboriginals) Act 1967 (Cth) following a referendum under 
section 128 of the Constitution. The amendment was based 
on the assumption that Aboriginal people would fall within 
the category ‘the people of any race’. The Commonwealth’s 
power to legislate for Aboriginal people was thus tied to a 
constitutional concept of ‘race’. There is little dispute that as 
a scientific or biological term, ‘race’ is a meaningless category. 
Genetic differences between so-called races are swamped by 
differences between individuals within races. Nevertheless, 
the idea of ‘descent’ as a criterion of racial membership 
retains its cultural power in the construction of ‘race’.

One of the issues in the Tasmanian Dam Case13 was whether 
laws for the protection of Aboriginal cultural heritage in 
Tasmania were within the constitutional meaning of laws 
with respect to ‘the people of any race’. There was some 
limited discussion of that term in relation to Australian 
Aborigines. Justice Brennan said:

Membership of a race imports a biological history or origin 
which is common to other members of the race … Actual 
proof of descent from ancestors who were acknowledged 
members of the race or actual proof of descent from ancestors 
none of whom were members of the race is admissible to 
prove or to contradict, as the case may be, an assertion of 
membership of the race. … [G]enetic inheritance is fixed at 
birth; the historic, religious, spiritual and cultural heritage 
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are acquired and are susceptible to influences for which a 
law may provide.14

Justice Deane offered a broader concept, albeit still centred 
on descent:

The phrase [people of any race] is, in my view, apposite to 
refer to all Australian Aboriginals collectively. … The phrase 
is also apposite to refer to any identifiable racial sub-group 
among Australian Aboriginals. By “Australian Aboriginal” 
I mean, in accordance with what I understand to be the 
conventional meaning of that term, a person of Aboriginal 
descent, albeit mixed, who identifies himself as such and 
who is recognized by the Aboriginal community as an 
Aboriginal.15

Descent also played a part in the interpretation of the term 
‘Aboriginals and Torres Strait Islanders’ in the Letters Patent 
issued by the Governor-General to constitute the Royal 
Commission into Aboriginal Deaths in Custody. A question 
arose whether the Commissioner had authority, under the 
Letters Patent, to inquire into the death of a young man in 
Queensland who was partly of Aboriginal descent, but of 
European appearance. The Full Court, on which I sat, held 
that the Commissioner did have that authority.16 Justice 
Spender said that non-trivial Aboriginal descent would 
identify a person as an ‘Aboriginal’ within the ordinary 
meaning of the word.17 Neither self-recognition nor 
recognition by the Aboriginal community was a necessary 
integer. His Honour went further and said that the presence 
of either attribute or both was not sufficient to constitute a 
person an ‘Aboriginal’.18 Justice Jenkinson also held that 
descent was essential, but not always sufficient.19 Both Judges 
held that in cases where Aboriginal descent is uncertain, or 
where the extent of Aboriginal descent might be regarded 
as insignificant, factors of self-recognition or recognition by 
persons who are accepted as being Aboriginals could have an 
evidentiary value in the resolution of the question.20

My view was that, for the purposes of the Letters Patent, 
Aboriginal descent was a sufficient criterion for classification 
as Aboriginal. The Commissioner nevertheless had the right 
to decline to inquire into a case where ‘the Aboriginal genetic 
heritage [was] so small as to be trivial or of no real significance 
in relation to the overall purpose of the Commission.’ It was 
an open question whether a person with no Aboriginal 
genetic heritage may be regarded as Aboriginal by reason of 
self-identification and communal affiliation.21

The story of the young man, Darren, the subject of that 
case, was a tragic reality which lay beneath the legal debate. 
Darren was born in 1969. His father was Dutch and his 
mother of Aboriginal descent. His uncle on his mother’s side 
gave evidence that he was of Aboriginal descent, identified as 
Aboriginal and was accepted as such. Within two months of 
his birth Darren was placed in the care of welfare authorities 
in New South Wales. He spent time in and out of what 
were described as ‘welfare homes’. His mother underwent 
psychiatric treatment from time to time. His father was killed 
in a motorcycle accident when Darren was two or three years 
old. His mother attempted to commit suicide on the same 
day and on a number of other occasions. She took him from a 
welfare home in New South Wales and went to Queensland 
for a time. There was evidence that during this time, when 
he was about four years old, he had extensive bruising on his 
body. There was also evidence that his mother was addicted 
to heroin. Eventually, Darren was made the subject of a care 
and protection order under the Queensland Department 
of Children’s Services. He was then fostered by a family 
for about two-and-a-half years and, in 1984, placed in Boys 
Town, an institution operated by the De La Salle Order. He 
remained there until November 1985.

There was evidence from a social worker at Boys Town that 
Darren was ‘struggling with his identity – with who he was 
and where he came from, where he fitted in’.22 She noted he 
was mixing a lot more with Aboriginal boys at Boys Town and 
seeking them out. The Director of Boys Town remembered 
him as ‘confused as to his ethnic identity’.23 Conveying an 
image that I have never forgotten, the Director said: ‘he made 
a boomerang and left it in his room and on occasions he could 
be seen standing while adopting a one-legged stance.’24 He 
contemplated suicide on a number of occasions. At about 
age 12 or 13 he walked in front of a train, suffered severe 
internal injuries and lost a kidney. After leaving Boys Town 
he obtained casual employment and struck up a friendship 
with a part-time waitress at a kiosk where he worked. He 
told her that his mother was Aboriginal and his father Dutch. 
Her evidence was that she was surprised to hear this as ‘he 
did not look like an Aboriginal’.25

Darren’s death followed a party at the kiosk at which he 
worked. He drove away on a motorbike without using a 
helmet. He was stopped by police and given a breathalyser 
test. He was over the limit and was taken into custody. He 
was placed in a cell in the Brisbane Watchhouse. An hour 
later he was found dead, having apparently hanged himself. 
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The Royal Commission reported on his death. His story 
indicated that apart from the many tragic circumstances of 
his short life, confusion as to his identity must have played a 
role in the events that led to his death. What is surprising is 
that his Aboriginality was litigated.

References to genetic heritage in the identification of 
Aboriginality have been criticised on a number of bases, set 
out in an interesting paper by de Plevitz and Croft, published 
in 2003. The authors draw attention to the absence of a 
genetic concept of race, significant diversity in the Aboriginal 
population, the difficulty of obtaining access to the genetic 
material of ancestors and the need to construct a DNA 
reference group based on ‘“pure blood” Aboriginal people 
covering all geographic groups in Australia.’26 

The Aboriginal and Torres Strait Islander Commission Act 1989 
(Cth) also threw up a statutory definition of an ‘Aboriginal 
person’ as ‘a person of the Aboriginal race of Australia’.27 The 
importation of the concept of ‘race’ led Drummond J in Gibbs 

v Capewell28 to observe that:

Parliament has used the expression ‘Aboriginal race of 
Australia’ to refer to the group of persons in the modern 
Australian population who are descended from the 
inhabitants of Australia immediately prior to European 
settlement. It follows that an ‘Aboriginal person’ is, for the 
purposes of this Act, one of those descendants.29

Justice Drummond held that some degree of descent was 
necessary but not of itself a sufficient condition of eligibility 
to be an Aboriginal person. A degree of Aboriginal descent 
coupled with genuine self-identification or with communal 
recognition would be sufficient to bring a person within 
the definition.30 On the other hand, communal recognition 
as an Aboriginal person, given the difficulties of proof 
of Aboriginal descent, would often be the best evidence 
available to prove descent.31 While Justice Drummond’s 
approach allowed Aboriginal communal judgment as a basis 
for defining a person as Aboriginal, that judgment was not 
primary proof, but rather offered support for an inference of 
descent. Justice Merkel in Shaw v Wolf32 was concerned with 
the same legislation. He held that descent alone was not a 
sufficient criterion for recognition as an Aboriginal. It was 
nevertheless a necessary requirement under the Act that an 
Aboriginal person have some aboriginal descent. Aboriginal 
descent could be established by genuine self-identification as 
an Aboriginal and communal recognition. He said: ‘in truth, 

the notion of ‘some’ descent is a technical rather than a real 
criterion for identify, which after all in this day and age, is 
accepted as a social, rather than a genetic, construct.’33

Given the cultural significance of the idea of descent in 
constructing ‘race’, it is difficult to escape its involvement, 
directly or indirectly, in statutory provisions that define 
Aboriginality by reference, either explicitly or implicitly, to 
race.

In the recent decision of Bromberg J in the Federal Court in 
Eatock v Bolt,34 a case brought under the racial vilification 
provisions of the Racial Discrimination Act 1975 (Cth), the 
trial judge discussed the question of Aboriginal identity. 
The applicant had complained that certain newspaper 
articles conveyed offensive messages about her and people 
like her by saying that they were not genuinely Aboriginal 
and were pretending to be Aboriginal so that they could 
access benefits available to Aboriginal people.35 The judge 
discussed the concept of Aboriginal identity. He reviewed 
the cases referred to in this paper and drew attention to the 
observation of the Australian Law Reform Commission in its 
2003 report on the protection of human genetic information 
‘that there is no meaningful genetic or biological basis for the 
concept of “race”.’36 His Honour concluded:

The authorities to which I have referred, make it clear that a 
person of mixed heritage but with some Aboriginal descent, 
who identifies as an Aboriginal person and has communal 
recognition as such, unquestionably satisfies what is 
conventionally understood to be an ‘Aboriginal Australian’. 
For some legislative purposes and in the understanding of 
some people, compliance with one or two of the attributes 
of the three-part test may be regarded as sufficient. To some 
extent, including within the Aboriginal community, debate 
or controversy has occurred as to the necessary attributes 
for the recognition of the person as an Aboriginal. Those 
controversies have usually occurred in relation to whether 
a person meets the necessary criteria, rather than as to the 
criteria itself [sic]. Those controversies have however from 
time to time focused upon whether a person with no or 
no significant Aboriginal descent should be accepted as an 
Aboriginal person.37

It is not necessary for the purposes of this paper to make 
any further comment upon the reasoning and the decision 
in Eatock v Bolt. The case has been the subject of public 
controversy in relation to the racial vilification provisions of 
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the Racial Discrimination Act. However, insofar as it discussed 
the concept of Aboriginal identity as explored through the 
courts, the judgment summed up the relevant authorities.

If one broad conclusion can be drawn from this discussion, it 
is that statutory concepts of Aboriginality are always going to 
be troublesome in terms of the challenge they pose to courts 
interpreting them and the reduction of a complex, multi-
dimensional human reality to words on paper in statutes 
or other legal texts. Nevertheless, words on paper have 
consequences and the courts must give effect to them as best 
they can, having regard to the purpose of the text in which 
the idea of Aboriginality is embedded. The subsuming of 
that idea in the term ‘race’ in the Constitution is undesirable. 
If section 51(xxvi) were amended to delete the reference 
to ‘people of any race’ and replace it with a reference to 
‘Aboriginal and Torres Strait Islander people’, the problems 
would not go away, but the dead weight of an outdated 
concept would no longer burden the power.

The relationship of Aboriginal peoples to their land, which 
for many persists beyond historical displacement or removal, 
is a central theme in the affirmation of individual and group 
Aboriginal identities.

The long-standing campaign, which dates back to the first 
decade of Federation, to give the Commonwealth Parliament 
power to legislate with respect to Aborigines was, in 
part, focussed on civil and human rights and protection 
against discriminatory State laws. In 1963 however, land 
rights were thrown into focus with the presentation of the 
famous Bark Petition to the Commonwealth Parliament by 
the people of the Yirrkala in protest against the excision of 
330 square kilometres of the Gove Peninsular Aboriginal 
Reserve for the grant of special mining leases for bauxite. 
The 1967 referendum, which amended section 51(xxvi) of the 
Constitution, paved the way for Commonwealth laws with 
respect to Aboriginal land. However, nearly a decade was 
to pass before the enactment of the Aboriginal Land Rights 

(Northern Territory) Act 1976 (Cth) (‘Land Rights Act’) which, 
being limited to the Northern Territory, did not require the 
support of the amended race power, it being a law authorised 
by section 122 of the Constitution.

The Northern Territory land rights legislation itself followed 
from litigation brought by the people of the Gove Peninsula 
seeking to set aside the grant of bauxite mining leases over 
their land on the basis of their common law native title. The 

action was dismissed by application of the historical fiction 
embedded in the common law by the decision of the Privy 
Council in Cooper v Stuart,38 in which Lord Watson had said:

There is a great difference between the case of a Colony 
acquired by conquest or cession, in which there is an 
established system of law, and that of a Colony which 
consisted of a tract of territory practically unoccupied, 
without settled inhabitants or settled law, at the time when 
it was peacefully annexed to the British dominions. The 
Colony of New South Wales belongs to the latter class. 39

Applying Cooper v Stuart to the Northern Territory, Blackburn 
J in Milirrpun v Nabalco Pty Ltd40 said:

the question is one not of fact but of law. Whether or not 
the Australian aboriginals living in any part of New South 
Wales had in 1788 a system which was beyond the powers 
of the settlers at that time to perceive or comprehend, it is 
beyond the power of this Court to decide otherwise than 
that New South Wales came into the category of a settled or 
occupied colony.41

This followed a finding by his Honour of a ‘subtle and 
elaborate system highly adapted to the country in which 
the people led their lives’ characterised as ‘a government of 
laws and not of men’;42 nonetheless, his Honour concluded 
that there were no rights arising under traditional laws 
and customs of the kind that could attract recognition at 
common law.

The Milirrpum case led to the establishment of the Woodward 
Royal Commission and the recommendations of that 
Commission and the enactment of the Land Rights Act. The 
importance of Aboriginal identity was embedded in the 
objectives of the system which Woodward proposed. Those 
objectives were as follows:

1.  The doing of simple justice to a people who have 
been deprived of their land without their consent and 
without compensation.

2.  The promotion of social harmony and stability within 
the wider Australian community by removing, so far 
as possible, the legitimate causes of complaint of an 
important minority group within that community.

3.  The provision of land holdings as a first essential for 
people who are economically depressed and who have 
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at present no real opportunity of achieving a normal 
Australian standard of living.

4.  The preservation, where possible, of the spiritual 
link with his own land which gives each Aboriginal 
his sense of identity and which lies at the heart of his 
spiritual beliefs.

5.  The maintenance and, perhaps, improvement of 
Australia’s standing among the nations of the world by 
demonstrably fair treatment of an ethnic minority.43

The essential process established by the Land Rights Act 
required an inquiry by an Aboriginal Lands Commissioner 
appointed under the Act, a recommendation to the relevant 
Commonwealth Minister, followed by a grant under the 
statute in fee simple. Although it may be said that the 
land rights legislation was underpinned by a principle 
of recognition, the rights granted under it were statutory 
constructs for which the Act did not create an entitlement. 
In some respects what it provided were grace and favour 
grants. As is well known, the Land Rights Act generated a 
significant amount of litigation, much of which found its 
way to the High Court.44 The litigation may well have set 
the scene for a more ready acceptance of the concepts of 
traditional ownership according to custom and law and the 
capacity of the common law to recognise it.

Importantly, the decision of the High Court in Mabo involved 
the idea ‘recognition’ as an informing metaphor for the 
common law of native title. It was also a support for the 
expression of Aboriginal identity as a relational concept. In 
the decision of the Full Federal Court in Northern Territory v 

Alyawarr,45 the Court said:

The idea of recognition is central to the common law of 
native title and of the NT Act. The common law and the NT 
Act define the circumstances in which recognition will be 
accorded to native title rights and interests and the conditions 
upon which it will be withheld or withdrawn. It is a concept 
which operates in a universe of legal discourse. It derives 
from the human act by which one people recognises and 
thereby respects another. By the process, which it names, 
aspects of an indigenous society’s relationship to land 
and waters are translated into a set of rights and interests 
existing under non-indigenous laws. The choice of the term 
‘recognition’ links it to the normative framework established 
by the common law and by the Act itself as evidenced in 
the preamble. Recognition is not a process which has any 
transforming effect upon traditional laws and customs or the 

rights and interests to which, in their own terms, they give 
rise.46

Since the decision in Mabo, very many Aboriginal 
peoples around Australia and people of the Torres Strait 
have brought claims in which they have asserted their 
identities as subsisting Aboriginal societies defined by 
their relationships to each other and to the land and waters 
with which they maintain in their connexions. The process 
has been far more burdensome and protracted than many 
might have anticipated. It has generated divisive debates 
within Aboriginal communities about identity and history. 
Despite those burdens and debates, the framework that the 
common law recognition of native title and the statute have 
provided for a public assertion of Aboriginal identity at a 
variety of levels, national, communal and individual, is an 
overwhelmingly positive outcome. Despite their sometimes 
formulaic character, the recognition of Aboriginal ownership 
at the beginning of public functions across Australia has 
marked something of a cultural shift in the perceptions of 
Aboriginal cultural heritage by non-Indigenous Australians. 
Their heritage is part of the heritage of all of us. It also informs 
our national identity. In the speech which I made upon being 
sworn in as Chief Justice I referred to the question of national 
identity in this context:

The history of Australia’s indigenous people dwarfs, in its 
temporal sweep, the history that gave rise to the Constitution 
under which this Court was created. Our awareness and 
recognition of that history is becoming, if it has not already 
become, part of our national identity.

As we all know, intractable disadvantage persists and 20 
years after the Royal Commission Report, deaths in custody 
still occur. There is controversy in Aboriginal communities 
and the larger national discourse about the measures which 
should be taken to deal with these issues. I remain an optimist 
and believe that in the past 20 years the identity of Australia’s 
Aboriginal and Torres Strait Islander people, defined in part 
by their cultures and their relationships to the land and 
waters of Australia, their art and the achievements of their 
increasingly articulate leaders, gives hope that much of what 
we lament now will be a distant and unhappy memory in 
another 20 years.
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A REFLECtION ON tHE ROYAL COMMISSION INtO 
ABORIGINAL DEAtHS IN CUStODY AND ItS CONSIDERAtION 
OF ABORIGINAL WOMEN’S ISSUES

Megan Davis*

Following the Royal Commission into Aboriginal Deaths 
in Custody (‘RCIADIC’) criticism emerged that it failed to 
adequately consider Aboriginal women in its inquiry into 
Aboriginal deaths in custody. On the anniversary of the 
RCIADIC, this article reflects on that criticism. First, this 
article will provide a brief overview of the RCIADIC and 
the feminist critique of its failure to adequately incorporate 
Aboriginal women’s issues in its work. Then, this article 
will describe in more detail the research of Marchetti into 
the RCIADIC and gender. Next, this article will analyse 
the RCIADIC’S reliance on the right to self-determination 
as a guiding principle through a gender lens. Finally, this 
article will problematise a stock standard narrative reflected 
in the RCIADIC report that, women fared better during 
colonisation. The valid critique made about RCIADIC and 
its failure to adopt an intersectional approach is a challenge 
shared today by the state and the Aboriginal and Torres Strait 
Islander political community: the tendency to essentialise 
the ‘Aboriginal person’ skews if not hampers responses 
to the serious challenges facing the Aboriginal and Torres 
Strait Islander community. If it is true that RCIADIC failed 
to adequately incorporate an intersectional approach taking 
into account the very different experiences of Aboriginal 
women and Aboriginal men, the question still remains today, 
how can the state ever adequately gauge what Aboriginal 
women experience and what Aboriginal women think, when 
the identity is so politically and legally framed as a collective?

I The Royal Commission into Aboriginal Deaths 
in Custody

The RCIADIC was established in October 1987 following 
national outrage over the number of Aboriginal deaths in 
custody.1 The RCIADIC investigated 99 deaths that had 
occurred between 1 January 1980 and 31 May 1989, in prisons, 

police stations or juvenile detention institutions.2 According 
to the RCIADIC, it was a

revealing commentary on the life experience of Aboriginal 
people in 1987 and of their history that it would have been 
assumed by so many Aboriginal people that many, if not 
most, of the deaths would have been murder committed if 
not on behalf of the State at least by officers of the State.3

One significant finding of the RCIADIC was that the deaths 
in custody investigated were not the product of deliberate 
violence or brutality of police or prison officers.4 Another 
was that Aboriginal people did not die in custody at a greater 
rate than non-Aboriginal people; rather they were simply in 
custody at much higher rates.5 The RCIADIC did, however, 
find that there was a lack of regard for the duty of care that 
is owed to persons in custody by police officers and prison 
officers.6 At the time of the National Report, the degree of 
Aboriginal over-representation in custody was 29 times 
greater than the rate for non-Indigenous people – the 99 who 
died in custody were victims of that.7 The report examined 
the implications of over-representation including the role 
played by the history of colonisation in that statistic.

Of the 99 deaths investigated, only 11 were of women. After 
the report was handed down, questions were raised about 
the failure of the RCIADIC to investigate Aboriginal women’s 
deaths in custody and their interactions with the criminal 
justice system.8 These voices challenged the RCIADIC’s 
position that, at the time of the Royal Commission, Indigenous 
women were in a better position than Indigenous men.9 
Indeed the National Report described colonisation as having 
a lesser impact on Aboriginal women than on Aboriginal 
men, arguing that women were shielded from the ravages of 
colonisation because of their role as mothers:
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For women … although not even motherhood is an absolute 
or unquestioned position, the bearing or raising of children 
does provide a stable basis from which entry into adulthood 
and the negotiation of status may be undertaken. Moreover, 
the division of labour defined in relation to the domestic 
and public spheres is also related to gender roles. Precisely 
because of this, the impact of colonisation has been different 
for men and for women. Despite the enormous changes 
effected, women’s roles in the domestic sphere and their 
tasks – nurturing, providing food, ‘worrying for the ‘lations’ 
– have not substantially altered. The public sphere, and 
hence the context of men’s role and status, is precisely the 
area that has been most under attack in the transformation 
to a new order. The group most sociably vulnerable in these 
processes are young men.10

Similarly it was observed that

Aboriginal women have been instrumental in withstanding 
the enforced cultural indoctrination, ironically, through their 
role as culture bearers …. While forced cultural change has 
had substantial impact on the traditional role of Aboriginal 
men, Aboriginal women even though they have been 
exposed to the same cultural forces have basically retained 
the role of gatherer and child carer.11

In addition, the report also canvassed the idea that the 
competition for affection between non-Indigenous men 
and Indigenous men for Aboriginal women was a possible 
contributing factor to men committing suicide.12

II  Marchetti’s Gender Analysis of RCIADIC

Elena Marchetti investigated the role of gender in the 
RCIADIC’s work in a doctoral thesis, which is to date 
the only comprehensive gender analysis of the Royal 
Commission.13 In her thesis, Marchetti examined the official 
RCIADIC reports, comparing them to texts prepared by the 
Aboriginal issues units (‘AIUs’), semi-independent research 
units that organised meetings and conducted interviews 
with Aboriginal people and their organisations. These units 
had to report to each regional commissioner of the RCIADIC, 
constituting the ‘Indigenous voice’ in the investigation. The 
AIU texts were to inform RCIADIC’s regional and national 
reports.

Marchetti found that the AIU texts raised extensive issues 
regarding the problems of Aboriginal women. These included 

the prevalence of family violence and alcohol abuse; the 
violent treatment of Indigenous women by police; the need 
for victims of violence to be provided with access to legal 
representation; the need to recognise women’s customary 
law; the problems with accessing appropriate hospital 
care when giving birth; lack of support from partners; and 
the need for women to be employed in the criminal justice 
system.14 Yet, as Marchetti noted, the final, official RCIADIC 
texts did not reflect these issues:

[a]side from the topics of housing, offending patterns of 
Indigenous women, visiting family members in prison, and 
informing families of a death in custody and of post-death 
investigations, other problems which concerned Indigenous 
women were not reported in the official RCIADIC reports 
to the same extent as in the AIU texts. This was particularly 
apparent in relation to the topics of family violence, 
police treatment of Indigenous women, the importance of 
employing Indigenous women in various service roles, and 
birthing facilities. Notably, the official RCIADIC reports 
lacked a gender specific analysis of the problems that had 
the most harmful impact on Indigenous women: family 
violence and police treatment of Indigenous women.15

Marchetti concluded that because the majority of the 
deaths investigated were men it ‘supported the assumption 
[now embedded in the criminal justice sector] that young 
Indigenous males were more disadvantaged than Indigenous 
females’.16 In her interviews with people who worked on the 
RCIADIC, Marchetti found that there was no gender analysis 
applied, because the focus of the inquiry was ‘race’.17 There 
was no explicit or conscious agreement to ignore Indigenous 
women; ‘instead the oversight had occurred unconsciously’.18 
Even so, Marchetti also found that almost half of the people 
interviewed understood that the focus of the inquiry was 
Indigenous males. On this the National Report was explicit:

Aboriginal juveniles particularly males require very 
particular consideration in this Report … Whilst the 
increasing involvement of Aboriginal females in the juvenile 
and adult justice system and the deaths of some of them is a 
matter of great concern, overwhelmingly the typical portrait 
of the Aboriginal deaths in custody was that of young 
males.19

According to Marchetti, ‘the problems facing Indigenous 
people were therefore assumed to primarily relate to males’.20
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A  R E F L E C T I O N  O N  T H E  R O Y A L  C O M M I S S I O N  I N T O  A B O R I G I N A L  D E A T H S  I N  C U S T O D Y
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Even though empirically the research on which RCIADIC 
was based found that young Indigenous men did suffer 
many disadvantages and were ‘greatly marginalised’, 
important statistics emerged at the time that the number of 
deaths of Indigenous women by alcohol-related murders was 
more than the deaths in custody for the period of RCIADIC. 
Marchetti found that, in New South Wales between 1968 and 
1981, 43 per cent of homicides were within the family and 
almost 47 per cent of female victims of homicide were killed 
by their spouse, compared to 10 per cent of male victims.21 
In Queensland the data that was collected from former 
missions and reserves during the period 1987–89 indicated 
the death rate of Indigenous women was four times that of all 
Australian women as compared with Indigenous men whose 
death rate was three times that of Australian men.22

Marchetti concluded that, despite these alarming statistics 
about the deaths of Aboriginal women at the time – due 
mainly to interpersonal violence between Aboriginal 
men and Aboriginal women – the problems concerning 
Indigenous women were ‘overshadowed by the problems 
facing Indigenous “people”, which in reality equated to 
problems facing Indigenous men’.23 Audrey Bolger made the 
same point in her 1991 report Aboriginal Women and Violence. 
Bolger noted that during 1987 and 1988 three Aboriginal men 
died in custody in the Northern Territory (and no Aboriginal 
women) yet in 1987 and 1988 of the 39 homicides recorded in 
the Northern Territory, 17 of them were Aboriginal women.

When the number of Aboriginal people dying in custody 
was brought to public attention it caused such consternation 
that the Royal Commission was set up, and rightly so. Yet 
the fact that Aboriginal women particularly suffer far greater 
violence in their own communities and are much more likely 
to be killed and injured in and around their own homes has 
caused no similar public outrage.24

Even so Marchetti argues that the RCIADIC has been unfairly 
criticised for ignoring Aboriginal women per se, noting that, 
in fact, Aboriginal women are mentioned in numerous parts 
of the report and recommendations and were therefore 
not ‘ignored’.25 For Marchetti, critics unfairly base their 
conclusions only on the content of the National Report and the 
recommendations. She says that Indigenous people’s own 
reflections on the RCIADIC are informed by conscious and 
unconscious race and gender bias. According to Marchetti, 
‘community rights and concerns about male deaths in 
custody weren’t raised by Indigenous women because it was 

culturally inappropriate for them to discuss individual rights 
and female deaths’.26 And because RCIADIC was ignorant 
of these ‘norms’, they did not use a methodology that 
would have allowed female voices to surface.27 Marchetti 
cites Aboriginal scholar Moreton-Robinson as evidence of 
the existence of this cultural norm: ‘Indigenous women 
give priority to the collective rights of Indigenous peoples 
rather than the individual rights of citizenship’.28 One of the 
RCIADIC commissioners interviewed by Marchetti noted 
that, while Aboriginal women were active participants in 
the Royal Commission’s consultations, they rarely expressed 
concerns related specifically to women.29 The non-Indigenous 
lawyers of RCIADIC said it was up to Indigenous women to 
raise their own issues and not for non-Indigenous people to 
force the issues.30

For Marchetti, the rationale for her research was to explain 
why RCIADIC did not take an intersectional approach. She 
concluded that, among many things, the RCIADIC’s Letters 
Patent were restrictive, Aboriginal women did not want an 
intersectional approach, and while women were excluded in a 
sense, ‘ultimately [the exclusion] occurred unintentionally’.31 
According to Marchetti, ‘the commissioners conducted a 
predominantly legally directed investigation about “race” 
without realizing that by doing so, Indigenous males 
would be favoured’.32 On this point Marchetti concluded 
that the absence of an intersectional analysis occurred 
‘unintentionally’, despite the fact that her entire analysis is 
about how Western legal processes and liberal legal ideology 
‘erase’ the experiences of women.33 Marchetti also added a 
personal note:

[i]t has not been easy to summarise how the RCIADIC 
considered or portrayed problems relating to Indigenous 
women. Researching and writing … has made me more 
sympathetic to the task the RCIADIC was required to 
undertake. The information and material available for the 
RCIADIC to use was enormous, and deciding what material 
to use and how to interpret that material would not have 
been an easy or enviable task.34

Yet was the substantial omission of Aboriginal women 
unintentional? The absence of due consideration of 
Aboriginal women in the publicly available text of a national 
report is arguably equivalent to the state ignoring them, even 
if they were mentioned in part. Since the RCIADIC, there has 
been an increase in the overall national Indigenous women’s 
prison population by nearly 50 per cent.35 Indigenous women 
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are reported to be the fastest growing prison population and 
incarceration rates for women have increased more rapidly 
than for men.36 According to the Aboriginal and Torres Strait 
Islander Social Justice Commissioner, in Queensland in 2003, 
45.3 per cent of Indigenous female inmates were sentenced 
for a violent crime, 28.3 per cent for property crime, 24.5 per 
cent for other crimes.37 Many of the people interviewed by 
Marchetti said that, if the inquiry was held today, the focus 
might have been different given the dramatic increase in the 
rate of imprisonment of Indigenous females since the late 
1980s. Is there a relationship between RCIADIC’s failure to 
consider/profile Aboriginal women and the silent doubling 
of Aboriginal women’s imprisonment since the RCIADIC? 
Aside from the Social Justice Commissioner’s ongoing 
examination of the escalating crisis of the over-representation 
of Aboriginal women, there has been little public attention 
given to this.38

III  RCIADIC and the Right to Self-Determination

The RCIADIC put the right to self-determination at the 
forefront of its work, arguing that Aboriginal people must be 
consulted as a matter of urgency on law and policy decisions 
made about their lives: ‘The thrust of this report is that 
elimination of disadvantage requires an end of domination 
and an empowerment of Aboriginal people; that control 
of their lives, of their communities must be returned to 
Aboriginal hands’.39 But like all of the discourse surrounding 
self-determination this needed to be unpacked when 
reflecting on how RCIADIC dealt with Indigenous women.

Indigenous peoples around the world including Aboriginal 
and Torres Strait Islander peoples invoke the right to self-
determination as the normative basis of their relationship 
with the state. This has been influenced by the development 
of international human rights law and Indigenous peoples’ 
engagement with the United Nations. For most Indigenous 
peoples, the right to self-determination involves exercising 
control over their own communities and participating in 
decision-making processes and the design of policies and 
programs that affect their communities.40 But how do we 
understand self-determination in the context of the unique 
needs and experiences of Aboriginal women, not only those 
shared with men and children? If we look to international 
law, it is silent on the position of Aboriginal women, as 
evidenced by international instruments such as the United 

Nations Declaration on the Rights of Indigenous Peoples 

(‘UNDRIP’),41 and the International Labour Organization 

Convention (No 169) Concerning Indigenous and Tribal Peoples 

in Independent Countries (‘ILO 169’),42 which appear to 
assume that the experiences of Indigenous men and women 
within the state are equivalent; and where mentioned it pre-
empts their discrimination and subjection to violence. Next, 
if we look to the so-called self-determination era which 
ostensibly began in 1972 and lasted to 2005 with the repeal 
of the Aboriginal and Torres Strait Islander Commission Act 

1989 (Cth) (‘ATSIC Act’), it is an era dominated by political 
debates about Aboriginal sovereignty, Aboriginal land 
rights and political representation.43 During this period the 
developing norm of self-determination became state-centric 
− focused on the state − and less attention was paid to how 
the right to self-determination should be managed internally 
within communities, especially in regard to Aboriginal 
women and gender equality. A picture emerges of a notion 
of self-determination where women are lost within the male 
narrative that drives Indigenous politics. It raises important 
questions then about the capacity of Aboriginal women to 
enjoy self-determination when the content of Indigenous 
rights is influenced by a narrative which is calibrated 
according to the dominant idea of what it means to be 
Indigenous, and this invariably is male: the male prisoner, 
the male spiritual custodian of culture, the male victim of 
colonisation, the male perpetrator as victim.

While Aboriginal women have long been the subject of 
anthropological study, until recently little attention has 
been given to the political, economic and social aspirations 
of Aboriginal women.44 Still, RCIADIC was established 
one year after the publication of Women’s Business – a 
report that remains the first and only document to have 
been commissioned by the Commonwealth Government 
providing a comprehensive study of Aboriginal women’s 
issues based on consultation with Aboriginal women.45 It was 
intended to be a unique contribution to the Commonwealth 
Government’s knowledge of the needs and views of 
Aboriginal women. It is a moving and comprehensive report 
that reveals the detail of the daily struggle of Aboriginal 
women. The authors of the report were Aboriginal women, 
Phyllis Daylight and Mary Johnstone. The report was 
ground-breaking in many ways. It found that separating 
issues of health, housing, education, employment, legal aid, 
childcare, land rights and culture was impossible because 
they were interlinked.46 It also found Aboriginal women 
viewed themselves as a ‘forgotten group’ who despaired for 
the future of their children and felt that they had no control 
over their lives.47 And the report revealed for the first time 
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the profound amount of stress Aboriginal women were 
enduring within communities:

Women ensure that clothes, food and sleeping arrangements 
are provided for all the family members residing with them. 
Stress and tension are ever present because the struggle is 
accompanied by low incomes, little education or training, 
and unemployment. Drug and alcohol abuse, poor health 
and early deaths are all too often the result for those who 
cannot cope with the continual pressure which affects all 
members of the family.48

The report confirmed that Aboriginal families revolve 
around Aboriginal women and ‘depend upon them to 
counter outside influences and maintain the strength and 
togetherness of their families’.49 Indeed it had been the case 
that, while men were acting out the trauma of colonisation 
through drinking and anti-social behaviour, Aboriginal 
women’s role as the centre of families, of communities 
and of culture had become even more critical. In this way 
women were ‘heavily relied upon for the continuation of 
Aboriginal values and practices within their family’, placing 
an enormous burden on Aboriginal women who were also 
dealing with their own trauma.50 As the report revealed, the 
issues Aboriginal women have had to traverse in looking 
after the wellbeing of their communities, families and selves 
are diverse. Yet the report was not cross-referenced once.

The state, and indeed Aboriginal organisations themselves, 
often make mistaken assumptions about the shared 
experiences of Indigenous men and women within the 
state. And because of this, the political, economic and social 
aspirations of Aboriginal women lack precision or definition 
or the nuance necessary to match the unique challenges they 
face as women. In the case of self-determination as practiced 
by and envisioned in the RCIADIC’s own work, the ‘self’ was 
male. Whether ‘unintentional’ or not, the RCIADIC was, after 
all, simply following the state convention of the time and, 
arguably, Indigenous convention of the time, when it came to 
the character of self-determination.

IV Did Women Fare Better During Colonisation?

The RCIADIC report was a confirmation of an unquestioned 
and untested assumption that men have suffered more than 
women under colonial and post-colonial regimes. According 
to Marchetti the report reflected the narrative that in the post-
colonial era Indigenous women were ‘in a better position than 

Indigenous males’.51 This view has become consolidated in 
the narrative of the indigenous political domain. Yet there 
is no evidence at all to suggest that either sex fared worse 
than the other as a result of colonisation. Historian Raymond 
Evans challenges the narrative that women have fared better 
under colonisation:

colonialism represented a process of severe loss rather 
than substantive gain for most Aboriginal women: that 
the traumas of capture, rape, prostitution, concubinage, 
venereal disease, institutionalisation and the production 
(and often forcible removal) of so-called ‘half-caste’ children 
substantially outweighed any putative benefits, in relation 
to promises of European reciprocation, payment for services 
rendered or better accommodation and survival conditions, 
provided closer to the rumpled beds of white men. Even 
without factoring in the many other difficult labour roles, 
largely in the domestic service arena, which these women 
were required to perform for little reward, or the generally 
denigratory way they continued to be regarded and treated 
in white society, it seems clear that their lot remained an 
extremely deprived and perilous one.52

Of Aboriginal women today, he says that their stoical cultural 
survival in the face of all of these ‘dehumanising’ experiences, 
is all the more remarkable when the ‘full quotient of their 
lengthy endurance under the rigours of colonialism is 
considered’.53 Marcia Langton also problematises the 
dominance of the ‘women fared better’ narrative by arguing 
that it is used to ‘preserve male dominance in ideology, 
in structures and relationships’.54 Langton argues that 
ultimately ‘anomie, poverty and the rigours of the struggle 
to survive, allow Aboriginal men to use force, arbitrarily, to 
inhibit and terrorise women, and to cast them as whipping 
posts for their frustrations’.55

The impact of colonisation upon men cannot be compared 
with the impact of colonisation upon women. The assertion 
by men that women fared better because they were shielded 
from the impact of colonisation in their roles as mothers, 
carers and/or domestic servants is coloured by the fact that 
domestic work is not afforded the same value as men’s 
work. Caring, nurturing and serving, conventionally female 
functions are presented as less important than the role of 
Aboriginal men. Where this devaluing occurs it can be viewed 
as an inevitable consequence of the influence of the dominant 
patriarchal society upon Indigenous communities.56 Scutt 
has observed that:
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in the dominant culture, white women are unlikely to 
be seen … as ‘landowners’, ‘business leaders’, bearers of 
(worth-while and significant) traditions … It is therefore 
hardly surprising if Aboriginal women’s views and realities 
are less likely to be taken into account.57

This narrative fails to appreciate the different experiences 
of men and women today. It is not useful to compare the 
experiences of Aboriginal men and women. By whose 
standards should such comparisons be judged? In the past 
some Aboriginal women have agreed that colonisation has 
impacted upon men more severely than women because 
they had ‘controlled the society, had been the chief sacred 
and political figures’ and therefore had ‘further to fall’.58 
(Although this reveals an inconsistency with the idea that 
Aboriginal women were equal but separate – if this were the 
case then surely Aboriginal women would have just as far to 
fall as a result of colonisation.)

Another example of its contemporary use is a public apology 
issued by Aboriginal men following the intense media 
scrutiny of violence in Aboriginal communities as a result 
of the Northern Territory Emergency Response (‘NTER’) in 
2007. Aboriginal men met in Alice Springs and issued a public 
apology to Aboriginal women and children for the violence 
men have perpetrated against them.59 The apology included 
a reminder of the impact of colonisation on Aboriginal male 
behaviours and reinforced the standard narrative about 
how Aboriginal men have suffered greater than Aboriginal 
women:

When you add to this the rapid changes in the role of males 
within that colonising society and the consequent dislocation 
of Aboriginal males and their struggle to define new self-
images, it is no wonder that Aboriginal males may struggle 
to make sense of the contemporary world. And if those 
critical views of us as Aboriginal males are expressed with 
no effort to understand our cultural values, or the pressures 
caused by the colonial relationships and contemporary social 
transformations, then we become alienated from this society. 
This alienation is at the core of the struggle for male health 
and wellbeing, as it acts to debase men, stripping away their 
dignity and the meaning in their lives.60

A corollary to this narrative is the enduring notion that 
Aboriginal women are doing better today than Aboriginal 
men because of the mode of colonisation. As already 
discussed, in the RCIADIC it was suggested that, for 

Aboriginal women, ‘the bearing or raising of children does 
provide a stable basis from which entry into adulthood and 
the negotiation of status may be undertaken’.61 RCIADIC 
argued that Aboriginal women benefited because their 
historical and contemporary roles in the private sphere 
concerned provision of food, nurturing and looking after 
family, in contrast to men, whose roles and status were the 
most ‘under attack in the transformation to a new order’.62 
Indeed the high rates of young Indigenous pregnancy have 
been deemed as ‘protective’ of Aboriginal women in that 
pregnancy is said to provide ‘economic resources of maternal 
benefits denied to males’ as well as ‘access to motherhood, 
an ego-ideal valued by the majority culture’.63 Thus Paul 
Memmott et al, in Violence in Indigenous Communities, assert 
that, in contrast to men’s declining status, the status of women 
in post-traditional communities is increasing.64 In particular 
the authors refer to the ability of women to receive welfare:

In some cases, men’s helplessness is perpetuated by their 
reliance on women for access into a cash economy. In the 
1970s, Indigenous women as mothers and invalids were the 
first to receive welfare benefits and thus brought significant 
economic resources into their communities. For Indigenous 
men dispossessed of their own roles … access to and reliance 
on women continues to be of significant importance.65

Thus Aboriginal women have been shielded from the ravages 
of colonisation because of their role as mothers and nurturers. 
The introduction of social security meant that they had more 
independence whereas Aboriginal men were diminished 
because they had to rely on Aboriginal women for income 
support. This reliance on Aboriginal women is viewed in the 
literature as deleterious to Aboriginal men’s self-esteem.66 Of 
course, less attention is given to how this ‘reliance on women’ 
has transformed into a situation of intimidation, harassment 
and often violence against Aboriginal women, known as 
‘humbugging’.67 Humbugging – which means putting 
pressure on relatives or friends for money in Aboriginal 
Australian patois – has been categorised by some senior 
Aboriginal women as another form of ‘family’ violence with 
its genesis in colonisation.68 The problem of humbugging 
identified by the Little Children Are Sacred report was one of 
the reasons given by former Prime Minister John Howard for 
the welfare quarantining that was introduced with the NTER 
in 2007.69 He gave the following example: a responsible 
carer for her grandchild faces intimidation and threats of 
violence from intoxicated young men if she does not go 
to an automatic teller and hand over money.70 Although 
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generosity and sharing is recognised as being integral to 
Aboriginal culture, the proclivity toward humbugging in 
both urban and remote Aboriginal communities, for example 
as identified in the Little Children Are Sacred report, has been 
detrimental to Aboriginal women and is known to result in 
violence against Aboriginal women, especially Aboriginal 
grandmothers.71

V  Conclusion

One of RCIADIC’s legacies is to give prominence to the 
image of the Aboriginal prisoner as male when today the 
prison population is increasingly female. This puts stress 
on communities because of the responsibilities women 
have in maintaining not only their own families but also 
entire communities. If mothers are incarcerated, then it 
is grandmothers who are looking after the children. The 
RCIADIC has had far reaching influence in the criminal 
justice system and the Aboriginal political domain. Its failure 
to adequately consider the challenges of Aboriginal women 
has been well-rehearsed as has the fierce defence of the work 
of RCIADIC. The challenge for the Aboriginal community 
and Aboriginal women is to conceive of more effective ways 
to unhitch Aboriginal women’s experiences and issues from 
the collective identity in a way that does not undermine self-
determination as a collective right but also in a way that does 
not threaten men. It is true that many Aboriginal women’s 
beliefs and lives are aligned with Aboriginal men. Still, it 
may be that adopting a more nuanced and textured approach 
to understanding Aboriginal disadvantage likely to elicit 
results than the status quo.

The criticism of RCIADIC’s approach to gender and 
Marchetti’s interviews with RCIADIC employees reminds 
me of what Amartya Sen has written about in regard to the 
tendency of groups to muzzle ‘many-sided human beings 
into one dimension’ through the ‘ascription of singular 
identities’.72 The problem with the reductionist approach 
is that it disregards the importance of autonomy. It may be 
that, in prescribing a universal project in which Indigenous 
women’s aims and objectives are aligned automatically with 
men’s, as that which occurred during the RCIADIC, a ‘neglect 
of autonomy’ is socialised.73 As Sen argues, communitarian 
thinkers tend to argue a dominant communal identity as 
‘only a matter of self-realization, not of choice’.74 This is 
salient when reflecting on the legacy of the RCIADIC.
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POLICE OFFICERS’ EXPERIENCE OF INDIGENOUS ‘CAPACItY’*

 

Margaret Mitchell** and Tim Rowse***

I Introduction

What do the police think they are doing with or to Indigenous 
Australians?

We decided to ask them. The paper examines police 
officers’ beliefs and perceptions about Indigenous ‘self-
determination’ and ‘capacity’ and the implications of these 
concepts for their work in Indigenous communities. Before 
describing interviews conducted in the Kimberley region of 
Western Australia in late 2009, we will provide context for the 
concepts of ‘self determination’ and ‘capacity’ by reviewing 
relevant parts of two major inquiries influential on the way 
that Western Australia Police (‘WAPol’) intends to work with 
Indigenous communities. The first is the Royal Commission 
into Aboriginal Deaths in Custody, which issued its National 

Report in 1991, and the second the July 2002 report by the 
Gordon Inquiry.1 Using our interview material, we are 
able to present, from the practitioners’ points of view, the 
implications for police work of some of the concepts issuing 
from these inquiries.

II The Royal Commission’s Policing 
Recommendations

In 1991 the Royal Commission into Aboriginal Deaths 
in Custody (‘RCIADIC’) endorsed the principle of ‘self-
determination’. Recommendation 188 was:

That Governments negotiate with appropriate Aboriginal 
organisations and communities to determine guidelines as 
to the procedures and processes which should be followed 
to ensure that the self-determination principle is applied in 
the design and implementation of any policy or program or 

the substantial modification of any policy or program which 
will particularly affect Aboriginal people.2

Applying this principle to policing services, recommendation 
88 outlined four issues to be considered in negotiating a new 
congruence between the service that police were performing 
and the policing services that Aboriginal communities 
desired. These issues were: whether ‘there is sufficient 
emphasis on community policing’; whether ‘there is over-
policing or inappropriate policing of Aboriginal people in 
any city or regional centre or country town’; whether ‘[t]he 
policing provided to more remote communities is adequate 
and appropriate to meet the needs of those communities 
and, in particular, to meet the needs of women in those 
communities’; and whether ‘[t]here is sufficient emphasis on 
crime prevention and liaison work and training directed to 
such work.’3

The passage in which recommendation 88 occurred did not 
include a definition of ‘community policing’ although it is 
a common term in contemporary policing. Throughout the 
1980s, in an attempt to provide the language and concepts 
to ‘demilitarise’ and ‘professionalise’ policing, criminologists 
and sociologists sought to define the main characteristics of 
‘community policing’. Skolnick and Bayley’s fundamental 
definition of community policing as ‘police-community 
reciprocity’ is useful, explaining that reciprocity ‘means that 
police must genuinely feel, and genuinely communicate a 
feeling that the public they serve has something to contribute’ 
to policing.4 Further the ‘new professionalism implies that 
the police serve, learn from and are accountable to the 
community’.5 Cunneen has acknowledged that ‘community 
policing’ is ‘difficult to define’.6 For Cunneen ‘community 
policing’ implies ‘greater attention to crime prevention 
and multi-agency approaches to problem solving, as 
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well as decentralisation and devolution of power.’7 Thus 
‘community policing’ covers both the first and the fourth 
issues mentioned in recommendation 88, and some process 
of liaison, engagement or consultation between ‘police’ and 
‘community’ is implied. In this way, ‘community policing’ 
would seem to be a particular application of what the Royal 
Commission called ‘self-determination’.

How are the other two issues mentioned in recommendation 
88 – over-policing and attention to the needs of women 
in remote Aboriginal communities – related to ‘self-
determination’? The concept ‘over-policing’ was prominent 
both in the campaign for the government to mount a Royal 
Commission and in the findings of the Royal Commission 
itself. Cunneen has traced the currency of this concept back 
to articles written by such legally-trained Aborigines as Pat 
O’Shane and Paul Coe.8 Cunneen urged that we take the 
concept seriously because it ‘expresses something simply 
and directly about the way Aboriginal people experience the 
criminal justice system’.9

However, Cunneen also warned that if ‘over-policing’ 
were operationally defined simply in terms of police/
population ratios the concept would effectively desensitise 
policy-makers to the local nuances of police-Aboriginal 
relationships.10 He detected this simplification in some 
of the work of the Royal Commission.11 His discussion of 
the concept ‘over-policing’ thus laid bare a possible tension 
within Aboriginal and critical criminological discourse: to 
the extent that ‘over-policing’ was understood in terms of 
a statistical ratio, the solutions to ‘over-policing’ could be 
presented also in statistical terms; to formulate a norm in 
this way would be the basis of a new kind of deafness and 
blindness to local conditions – including to the views and 
wishes expressed by local Aboriginal people.

It follows that the way we understand and use the 
concept ‘over-policing’ will have an impact on the way we 
consider whether ‘[t]he policing provided to more remote 
communities is adequate and appropriate to meet the needs 
of those communities and, in particular, to meet the needs of 
women in those communities’.12 As our close examination 
of the Royal Commission’s 88th recommendation shows, the 
Commissioners were not being so crude as to assume that 
the quality of policing could be captured in a single concept 
(‘over-policing’) statistically understood. Like Cunneen 
in his 1992 paper, the Commissioners entertained criteria 
of policing that were qualitative; the words ‘adequate and 

appropriate’ allowed for the possibility that Aboriginal 
communities might even need and want more police and 
different kinds of policing.

The Royal Commission was indeed aware of the possibility 
that some Aboriginal people would consider themselves to 
be ‘under-policed’: ‘there is a very widespread perception 
by Aboriginal women of the indifference of police to acts of 
violence against them.’13

To refer in qualitative terms to policing implies judgment, 
not just measurement, and the necessity for judgment raises 
the question of ‘whose judgment?’ The Royal Commission 
had an answer to this question, following the principle 
of ‘self determination’ enunciated in ecommendation 
188. Recommendation 214 referred to ‘the involvement 
of Aboriginal communities, organisations and groups in 
devising appropriate procedures for the sensitive policing 
of public and private locations where it is known that 
substantial numbers of Aboriginal people gather or live’.14 
As well, recommendation 215 advocated consultation and 
negotiation with local Aboriginal organisations: ‘Such 
negotiations must be with representative community 
organisations, not Aboriginal people selected by Police, and 
must be frank and open, and with a willingness to discuss 
issues notwithstanding the absence of formal complaints.’15 
Clearly, for the Commissioners, to improve the quality of 
policing required attention to two relationships: between the 
police (at local level and above) and Aborigines, and among 
Aborigines themselves (to assure that those speaking for 
them were ‘representative’).

III Capacity: A Term of Disputed Meaning

A 2001 coronial inquiry into the death of an Aboriginal 
teenage girl in the Swan Valley Nyoongah community 
criticised the WAPol investigation of the death. This triggered 
the Gordon Inquiry and the July 2002 report. While many 
other deficiencies in servicing figured in the Gordon Report’s 
account of the genesis of such risks to children – inadequate 
housing, education and training, employment services, for 
example – the problem of child security was conceived to 
include the problem of surveillance. Some of the Gordon 
Report’s recommendations were accordingly directed 
to extending police and child welfare services to under-
serviced regions and to enabling information to be shared 
between police and child protection workers. The extension 
of police and child protection services into previously 
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under-serviced regions of Western Australia was among 
the Western Australian government’s many constructive 
responses to the 2002 Gordon Inquiry, the practical outcome 
of which was the implementation of ‘Multi-Functional 
Police Facilities’ (MFPFs) in Aboriginal communities in the 
Kimberley. This brought police officers and child protection 
officers together in one prominent and accessible building, 
in several previously under-policed remote regions of 
the State. The Western Australia Police had conceded in 
its official response to the Gordon recommendations that 
policing in remote regions ‘is still insufficient to ensure a 
safe community environment’ and that more was needed 
than ‘patrol activities moving through the communities or 
responding to requests for assistance’.16 The challenges of 
better detecting children at risk, and then protecting them, 
loomed large in the WAPol response to the Gordon Report 
and appeared to colour the way the WAPol leadership used 
the term ‘capacity’.

‘Capacity’ has become a central term in public policy 
directed at Indigenous Australians; yet its operational 
meaning is far from being settled. One sense of Aboriginal 
‘capacity’ emerged when the WAPol committed to reducing 
‘the level of [Aborigines’] distrust’ and to encouraging 
Aborigines to report offences, including misconduct by 
police themselves. The WAPol referred to this as ‘the capacity 
or inability for Aboriginal people to make complaints.’17 
However, the WAPol response to other recommendations 
conveyed ambivalence in the thinking about the more 
formal, organised ‘capacities’ of Aboriginal communities. 
For example, when the Gordon Inquiry referred favourably 
in recommendation 48 to Memoranda of Understanding 
(‘MOUs’) with Aboriginal communities, the WAPol 
requested that ‘additional consideration be given to MOUs 
… due to considerations concerning the total communities 
[sic] understanding of the MOUs and appropriate identified 
community authorities’ – hinting that it entertained doubts 
that MOUs were understood and supported by all who 
were nominally committed to them.18 WAPol argued that a 
MOU covering ‘access and service delivery to communities 
creates a precedent, which has the potential to further 
empower certain people in the community whilst restricting 
access to support and justice to others’. With some badly 
led communities – such as the Swan Valley Nyoongah 
Community – the WAPol did not wish to have a MOU at all, 
arguing that ‘the people in positions of power are alleged to 
be or are implicated in abuses’ and so can ‘obscure access to 
investigation’.19

The WAPol voiced further misgivings about received 
meanings of ‘capacity’ in response to Gordon’s 
recommendation 52 in which Gordon endorsed ‘capacity 
building in Aboriginal Communities’ and supported 
‘programs … which foster capacity building.’ This 
recommendation elicited one of the WAPol’s longer and 
more carefully argued responses:

It has been accepted that in order for Aboriginal communities 
to become sustainable and reach their full capabilities, 
the basics for their survival must first exist. These include 
food, water, shelter and security. People need to feel secure 
and safe in their environment in order to achieve their 
full potential. This has been borne out recently by calls 
from several of the larger remote Aboriginal communities 
for a permanent policing presence. However, not only is 
it essential for community members to attain a level of 
security, but it has also become a more pressing concern for 
support agency staff in recent times. Health and Education 
workers have left Aboriginal communities following threats 
to their safety. This has meant that these essential services 
have become unavailable or, at least, less accessible in the 
immediate to short term. The provision of more appropriate 
policing services will enable a level of security to exist 
which, in turn, will help facilitate healthy community 
growth and development. Importantly, if these communities 
are to be brought to the threshold of sustainability, it will 
be necessary for not only the Police Service, but also 
Government generally, to ensure that the basic framework 
of services are in place. For it is through the convergence of 

these basic services with broader capacity building strategies 

that any real shift towards sustainability will be achieved. Given 
the current focus on sustainability and capacity building 
across government, it is recommended that a consistent and 

appropriate interpretation of these terms be determined and 
applied within the Government framework.20

The WAPol, in this passage, treated Aboriginal ‘capacity’ 
as a dependent variable, its existence contingent on various 
actions that the State must take as provider of other essential 
services - in particular policing services. The WAPol also 
recognised – perceptively, we would suggest – that ‘capacity’ 
has become a policy keyword whose operational meanings 
are in need of clarification.

This tendency for the WAPol response to Gordon to refer 
to government action when referring to the building of 
Aboriginal community capacity was evident also when 

Access to legal assistance services
Submission 12 - Attachment 1



(2011)  15(1)  A ILR 37

Gordon’s mention of ‘capacity’ triggered WAPol to extol 
inter-agency collaboration. The WAPol expressed enthusiasm 
for more collaboration, including information sharing, 
between State agencies, particularly between agencies 
relevant to child protection such as the WA Department for 
Child Protection and the WA Department of Health. When 
Gordon’s recommendation 27 mentioned ‘building capacities 
and strengths of individuals, families and communities’, the 
WAPol response referred to relationships among agencies 
of the State (‘a concerted collaborative approach with all 
Agencies’) rather than to the building of relationships 
between the State and Aboriginal groups and organisations.21

Undoubtedly, the problems of family violence and child 
security are exacerbated by weaknesses in the provision of 
State services and in State surveillance; so it is not surprising 
that when Gordon referred to ‘capacity-building’, the WAPol 
response dwelled on three factors affecting surveillance: 
Aborigines’ willingness to report breaches or threats to 
community safety; the security of State employees servicing 
remote communities; and information sharing between 
State agencies. While at times talking around the problem 
of Aboriginal political capacity, the WAPol saw the potential 
value of negotiating with an Aboriginal collective agent of 
some kind. The WAPol professed ‘a common sense approach 
that supports whatever successful local mechanism is in 
place and which will result in the most effective and efficient 
outcome. In this sense it is the policy of the Police Service 
to support local initiatives and to be guided by the local 
demands.’22

Our examination of the ‘high level’ of Western Australian 
police policy thus points to both a tendency to treat Aboriginal 
capacity as a contingent effect of public agency actions and 
a wariness about assuming the integrity and effectiveness 
of community representative bodies. What did the men and 
women working on the ground think?

IV The Interviews with Police Officers

We conducted interviews with 23 police working across 
10 communities and towns in the Kimberley region of 
Western Australia in late 2009; our aim was to understand 
how the concepts discussed in these significant inquiries 
are experienced and applied. Included in the sample 
were officers at both managerial and ‘front-line’ level. 
Ethics permission was obtained from Western Australia 
Police to conduct interviews with officers working in 

remote Indigenous communities and their managers, 
and informed consent was obtained from each individual 
interviewed. No individual who was approached declined 
to be interviewed. Interviewees were enthusiastic, and the 
interviews lasted 35–90 minutes. In only one police office did 
the officer in charge not allow our interviews. We engaged 
an independent commercial transcription company, and we 
drew themes from the transcripts; the material used in this 
paper is verbatim from the transcripts.

Our semi-structured interview included sections on: officer’s 
role; their Indigenous clients; policies and practices; the effect 
of large scale government programs on their work; and inter-
agency work. Questions and prompts sought observations 
on: prescribed agency ‘outcome measures’ with reference to 
service delivery in remote areas; government inter-agency 
work; the indigenous client, ‘culture’ and adjustments to 
practice; problems in communities and solutions provided 
by services; discussion of agency’s policy approach; and 
reflections on role and ‘purpose’. The interview prompts 
reflected the aims of the study while encouraging free talk, 
and we encouraged interviewees fully to explore the themes 
about which they wished to speak.

Our choice of methodology and participants was based on 
Lipsky’s perception that the ‘the decisions of street level 
bureaucrats, the routines they establish, and the devices 
they invent to cope with uncertainties and work pressures, 
effectively become the public policies they carry out.’23 The 
character of any service, initiative or policy depends partly 
on how it is implemented by the individual service provider. 
Service providers interact daily with community members, 
and their perspectives and practices are informed and 
potentially adapted and shaped by day-to-day experiences. 
In the present sample, police officers are the mediators 
between police policy and the work that is actually performed 
in remote Indigenous communities.

Our approach can be situated within a small number of 
studies that have examined the self-reported experiences of 
service providers working with remote Australian Indigenous 
communities. For example, Finlayson interviewed non-
Indigenous service providers in a remote northern 
Queensland Aboriginal Community. Culturally estranged 
from Aboriginal service users, they saw Aborigines as 
incorrigibly dependent. Finlayson made recommendations 
about recruitment, training and performance measurement.24 
In a participant-observation study Lea has explored the 
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culture of a Northern Territory bureaucracy whose officials, 
while responsible for improving Indigenous health, are 
constantly aware of their failure. In order to keep going, she 
found, officials engaged in work practices that collectively 
produced and validated certain ways of characterising 
themselves and the Aboriginal service users.25

That their own work generates ways for police to understand 
themselves and their clients identifies the topic of our 
research: police working culture. Cunneen and McDonald 
pointed to police ‘ways of seeing’ as a crucial topic when 
they evaluated, in 1997, government responses to the 
recommendations of the Royal Commission into Aboriginal 
Deaths in Custody. Cunneen and McDonald spelled out 
the change in police ways of seeing that acceptance of the 
recommendations had implied.

For many police at the local level [the development of 
community policing which involves Aboriginal and Torres 
Strait Islander people] involves a transformation from seeing 
Aboriginal and Torres Strait Islander people as a problem to 
be policed, to seeing Aboriginal and Torres Strait Islander 
people as important and valued members of the broader 
society who have a role and a desire to formulate effective 
law and order policies for their communities.26

At the time, they expressed disappointment in the slow pace 
of this change in police outlook.

There has been inadequate regard to a key recommendation 
on the need for negotiation and self-determination in 
relation to the design and delivery of services. A failure to 
comprehend the centrality of this recommendation [R188] 
has negatively impacted on the implementation of a range of 
other recommendations.27

The centrality of ‘Aboriginal capacity’ to contemporary 
policing policy should be obvious from our introductory 
remarks about the recommendations of the RCIADIC and 
the Western Australia Police response to the Gordon Inquiry. 
Drawing on interviews with twenty-three police officers 
in the Kimberley conducted in 2009, we present police 
understandings of ‘Aboriginal capacity’. For the shift in police 
outlook – hopefully evoked by Cunneen and McDonald 
in 1997 – to occur, the practical experience of police must 
generate a conviction that Aboriginal people have political 
capacity and that the Aboriginal exercise of that capacity is 
congruent with and complementary to mandated objectives 

of police work. In analysing our interview data, we inquire 
into the possibility and difficulties of incorporating the 
concepts of ‘self-determination’ and ‘Indigenous capacity’ 
within policing practice – that is, the possibility of policing 
in which Aboriginal communities are taken seriously as the 
interlocutors of police in formulating and executing ‘effective 
law and order policies for their communities’. To the extent 
that police were not experiencing for themselves the helpful 
exercise of Aboriginal political capacity, then neither training 
in ‘cultural respect’ nor directives from superior officers will 
establish ‘Aboriginal capacity’ as a practical concept.

V What Police Told Us

In their interviews, Kimberley police pointed to much that is 
positive and improving in Aboriginal communities, but also 
to the factors inhibiting Aboriginal capacity to engage fully 
with policing services and to be taken seriously as partners 
in formulating and executing effective law and order policies 
for their communities. Three kinds of inhibitors featured 
in what they said: the accessibility of alcohol, dependence 
on service providers and particular aspects of Aboriginal 
political culture itself.

A Accessibility of Alcohol as Inhibitor

One interviewee said:

I have a huge amount of optimism about their future. But we 
really need to be looking at the alcohol issue. That is central 
to the whole thing. And we can run around and treat all the 
symptoms we want about support services and having more 
DCP [Department for Child Protection] and having all this. 
It’s ridiculous. We need to treat the cause not the symptoms. 
(Interviewee 18)

Another said: 

you need someone in the community that’s going to lead 
them and show them how to do it … if you get rid of the 
alcohol problem I think that everything else will flow on 
from that. (24)

In the context of discussing changes in the approach of the 
police to working within Indigenous communities, a further 
officer commented on the restrictions recently applied to the 
sale and availability of alcohol in the Kimberley; in his view 
this had brought about radical change.
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As I said to you, I was a constable 25 years ago in [name of 
community] where I saw a high level of social dysfunction 
and intoxication and violence amongst the Indigenous 
population. I suppose the only thing I can say now, coming 
back to the Kimberley 25 years later, is in many ways what’s 
changed. In my view we still see unacceptably high levels of 
violence, and to me it’s all alcohol-fuelled. Now the only thing 
that has really changed my perspective is the introduction 
of liquor restrictions into the Fitzroy Valley and now Halls 
Creek. They have absolutely altered my perspective on how 
we should be managing these communities … But there’s 
been remarkable turnaround in those communities with 
liquor restrictions compared to everywhere else. (1)

B Dependency as Inhibitor

Interviewees obtained a great deal of satisfaction from 
fully participating in the community and mixing with their 
communities in a friendly, informal way.

It’s just living here within the community and being part of 
the community. Then being accepted by the community by 
your interaction. Don’t get me wrong. If I came to work, all I 
did was arrest people, come to the office, did my paperwork 
and went home, I wouldn’t be accepted. But because I’m not 
afraid to go out and walk around off duty with my dogs and 
involve myself with the community, that respect then works 
twofold. Then when I go to my job, whether they’re drunk 
or they’re sober, I’m accepted. (12)

… you can’t just come up here and do your eight hours a 
day policing and then go home, ‘cause it just doesn’t work. 
You’ve got to be part of that community, whether it be 
sporting or some other community groups. You’ve got to 
get in and mix. (21)

Others saw initiating community sport and social activities as 
a central part of their role in remote communities; however, 
when being part of the community includes doing things 
for the locals, there is a perceived danger that community 
members will take police efforts for granted and become 
dependent. As one interviewee recalled of his activities with 
the children in the community:

historically it’s been the police turn up, set everything up, 
play the music that they want, they walk out the door, we 
clean up and we do everything there. So it was a case of 
I’ll help you and do everything I can but I’m not going to 

do everything from picking up the papers to plugging in 
the leads to playing the music, which I’ve done a hundred 
times for them. My little bit of trying to say well you can 
actually do it yourself with some guidance, and they pulled 
it off perfectly. The mentality there was that you’re the 
government, you’re getting paid, you do it. (28)

Another spoke of her affection for the children in one 
community, and then said:

but if I were to give them, because I feel sorry for them, 
you know I will give them a packet of crackers one day and 
the following day they come to the fence and they won’t 
be grateful for what you gave them yesterday they are just 
annoyed that you don’t have any more for them today. I 
think we keep giving them everything in services and us 
going out there and things that we do for them as well as 
their free health so there is no motivation for that generation 
to like you say, to have any level of self determination. (29)

New approaches to policing may sometimes experiment with 
models of ‘community’ responsiveness and involvement. 
The results of such an exercise disappointed one interviewee.

We had a march against domestic violence one year, 
and that was pretty good. It had just about the whole 
community. The kids made banners at the school, and we 
marched from the big crop down to the footy oval. But we 
did get community involvement. But when like you say, you 
try and get community, to try and put things together, it’s 
hard for them. Facilitator: Right. Why do you think that is? I 
don’t know, eh, I really don’t know. You might get the odd 
one or two, but it’s just hard to try and get them actually 
involved with a lot of the things that are happening. We 
had a family fun day out at the oval again, you know, same 
as the domestic violence. That day was huge, but just only 
about three weeks ago we had that family fun day, and you 
might get all the kids down there, but you don’t hardly see 
the parents. Facilitator: Really? Mmm. Parents will say, that’s 
kids’ thing, because it’s alcohol and drug-free down there. 
No alcohol allowed down there. You’ll see some families 
there with their kids, which is good, but not the ones that 
we spoke about earlier, you know, you see their kids down 
there, but the parents are up on the grass lawn or back 
home, gambling or doing something. Facilitator: Do you find 
it frustrating that families don’t get more involved? I do, I do 
find it. (30)
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The problem of how to encourage participation while 
‘modelling’ how to set up sports or recreational activities 
is a significant issue for police working with Indigenous 
communities. To sympathise with the underpinning ideas of 
self-determination and capacity building does not answer for 
police the question of how much they need to do to build 
up the involvement of residents: ‘the perception from some 
community people is that you’re the government, why don’t 
you do things like that, you’re getting paid, so it’s you that 
should be doing that.’(28)

A wider context for this perception of dependency may be 
the concept ‘welfare dependency’, although only one of our 
interviewees actually used this phrase.

There needs to be an incentive to work, and if we’re simply 
going to start, keep throwing money at them and say: ‘Here’s 
your money, here’s your money, here’s your money.’ They 
don’t need to work. They get enough money coming in that 
they don’t need to work. So they’re becoming too welfare-
dependent and they’re too used to people doing everything 
for them. And every time they want something, they just ask 
for it and they get it, without actually getting off their butts 
and doing the work themselves. (31)

C Aspects of Aboriginal Political Culture as 
Inhibitor

Some see tendencies within Aboriginal culture that inhibit 
their capacity to represent themselves to outsiders. Several 
interviewees mentioned the notion of a community 
factionalised by family solidarities as an inhibitor to 
implementing the Gordon Recommendations.

But the issue we have here in the community is we’ve got 
five family groups. So depending on what family group 
you’re from, you may not get on with another family group. 
It’s not so cut and fine lines drawn in the sand as such as that, 
but to a degree it can be that where well, this group doesn’t 
get on with that group. So even though [name] might be a 
member of group four, because group two won’t speak to 
her, even though she’s the role of domestic violence liaison, 
well I’m not going to go and speak to her because she’s from 
such and such a family mob. (12)

Another interviewee referred to the vulnerability of 
community leaders to criticism because of the politics of 
family patronage.

But my perception of some of those communities, if 
someone from that community is operating that level, 
there’s their own politics in their own pecking order as well. 
There are particular family members in control of money 
and if they’re perceived to be perhaps assisting their own 
family group because they’re maintaining the road near 
their premises more so than the one on the other side of the 
community and it’s perceived that that person’s doing it not 
right, then there’s automatic tension and that becomes, from 
our perspective, family feuding and it becomes a bit of a 
Ben Hur. (28)

A lot of the different communities have got different 
language groups, so I try and get some idea on who those 
language groups are, who are the main ones and who aren’t, 
that sort of thing. But from the policing side of things, just 
be careful, just watch your back and – yeah, it sometimes 
can be fairly daunting, fairly difficult. (33)

Internal politics were also seen as an inhibitor in 
implementing the Recommendations, for example, the 
setting up of the Multi-Functional Police Facilities in one 
community:

We sat down with them and we said – it was a little bit icy 
because I don’t suppose they particularly knew what we 
were there for. We sat down with them and we said look, 
we’re here to talk about putting a police complex in [name 
of town]. And you could almost see the weight off of these 
women’s shoulders, whew, melt away. Now unfortunately 
because of internal politics with one group who were 
talking with – this power base strength that unfortunately 
happens within indigenous environments, whether it be 
family based or agency based or simply fighting against 
one another. It’s taken over 2 years to get to a sign-off. Now 
those people have been waiting for a police complex. We’re 
ready to go. We’re ready to put people in there but we’re 
still waiting for sign-off by these groups. That is extremely 
frustrating. Clearly these communities want it but there are 
others that continually throw up barriers to keep police out 
… (6)

VI The Individual Basis of Aboriginal ‘Capacity’

Notwithstanding the currency of cultural models that 
imply political incapacity, most of our interviewees 
had experienced the political capacities of Aboriginal 
communities. This echoes the point made by WAPol in their 
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response to recommendation 70 of the Gordon Inquiry that 
police would be flexible in their engagement and would 
support and use ‘whatever successful local mechanism is in 
place and which will result in the most effective and efficient 
outcome’.28

One interviewee pointed out the value of police staff 
specifically deployed to engage with the community:

They [the Aboriginal Police Liaison Officer positions being 
phased out by WAPol] who haven’t transitioned, they’re 
allowed to stay in their role until they retire or resign. So 
when I got here they were used more for enforcement sort of 
purposes. And the community has indicated quite strongly 
that they like the community intervention and liaison 
community policing aspects of what [names of APLOs] did 
from time to time and they wanted that strengthened. So 
effectively they have now been fully deployed into liaison, 
intervention and community policing roles. And that was a 
fairly easy fix, you know, that was in response to what the 
community wanted. (25)

Asked how the police had ascertained this community’s 
wishes, the interviewee replied ‘just talking’:

I think in the Indigenous community if you bring everyone 
together in one big forum and sit down there’s a lot of, until 
people get to know you, a lot of reluctance with opening 
up and discussing issues that are concerning them. So my 
view is that’s a pointless exercise. If you go to the individual 
family groups, you know, whether it’s the key leaders or 
whether it’s informal leaders like some of the young bucks in 
amongst these groups, they’ll tell you what they think once 
they get to know you once they decide that you’re okay. (25)

Having an ‘educated person’ in authority made a difference, 
according to one interviewee:

these communities rely on either funding or some sort 
of body to be providing assistance and there needs to be 
people appropriately qualified to manage that. Your studies, 
no doubt, will reveal that the more successful Aboriginal 
communities are the ones that are being fairly well managed 
particularly with assistance of, I guess, the educated person. 
This is only what I’ve seen, it’s only in a small area, but 
the ones that I’ve seen that don’t have that sort of, I guess, 
educational assistance find it very difficult and come unstuck 
in more ways than one. (28)

Another interviewee recalled his blunt words of advice to a 
person who, in the interviewee’s opinion, could be a leader.

One woman I actually said to her that she was a vindictive 
bitch and I said – she looked at me and I said the thing is 
that every time you open your mouth it’s poison; if you 
shut your mouth and listen to the people around you and 
then put forward a perspective on a balance you could be a 
very strong community leader because you are a powerful, 
confident person. But that’s the issue is that they get [lost]. 
Every time she opened her trap people turned away and 
don’t listen and if she shuts up they go back to their business. 
So if you can get people with that passion and that strength 
but with a bit more balance to their view of life they can 
achieve a lot. (6)

In discussing the governance structures with whom the police 
could work, other interviewees emphasised the Council.

I don’t know of any community where that council is not the 
central point that when they’re consulting with particular 
issues. It could be the wearing of seatbelt issues, it could 
be going to school issues. Often it’s all into that council first 
… The council virtually drives everything that happens in 
that community. If the council is not on board through – you 
know, if you can’t negotiate their cooperation well it can 
really affect things. (15)

One interviewee explained how he was building up ‘rapport’ 
with the council and Chief Executive Officer (‘CEO’) of the 
community to which he had recently been transferred.

Yeah, just with regular phone calls and meetings with the 
CEO to start with, and then being invited to go along to the 
council meeting and give them an idea of your agenda in 
the community and what you could for them and what you 
expected from the council. But mostly sort of just try to cut 
down some of those barriers. (33)

Another recalled working effectively with a Council by 
helping it to use its by-law powers to expel trouble-makers.

Working closely with the council, developing the bylaws 
that if they weren’t a traditional [language group] person, 
the council had the authority to remove them from the 
community. So anyone that was constantly belting up his 
missus or constantly breaching the by-laws by bringing 
alcohol into the community and all that, we’d approach the 
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council and say look this person’s been charged so many 
times over the last couple of months. We’ve got statements 
from people that he’s bringing alcohol into the community. 
He’s not a local person. If you want your community to stay 
sober and you want your people turning up to work in the 
morning, this bloke needs to go. Yep, no worries. The CEO 
will call a council meeting. This is the information that the 
police have got, blah blah blah. And someone will say oh 
yeah he was living next door to me, he kept us awake all last 
night with his parties. So they just draft a letter, the council 
signs it. The CEO calls me up, [name of interviewee], there’s 
the letter. Go around to see him, mate you’ve got a couple of 
hours to get out of the community. If you come back you’ll be 
charged with trespassing. (20)

As this interviewee elaborated his story, however, it became 
clear that his real ally had been a ‘strong CEO’.

The previous CEO that was at [community name] three years 
ago was just dominated by the council. The council just said 
to him we’re doing this, we’re doing that. Yep, alright. And 
it was just mayhem and anarchy in the town. They basically 
did what they wanted. They’ve got a new strong CEO now 
who’s come over from the NT. And he’s actually said no, you 
can’t do this, you can’t do that. (20)

For some, local political capacity varied with the quality of 
the CEO:

and I have seen it happen in communities, where they 
become stagnated because of the pressures or the people that 
are the governors in your community as such, you know, 
your council and also your administration people, who your 
CEO is, if they have got good positive attitudes and they are 
involved in the community and getting people moving. Then 
you can have someone who comes and stagnates the system 
and all of a sudden they go back ten years and then they 
have got to turn around and actually try and move forward 
again. (11)

 
In short, a theme emerging from our interviews is the 
contingent variability of Aboriginal authority – the sheer 
chanciness, in police experience, of finding an effective 
individual and/or council in one’s field of operations. One of 
the ways that police have learned to think about Aboriginal 
political capacity is that it rests on the shoulders of effective 
individuals. The supply of such effective individuals is not 
assured; it is subject to variation that is - if not completely 

random - beyond police prediction and control. In this 
experienced notion of Aboriginal capacity, the key concept is 
that such capacity occurs randomly; it is weakly determined, 
subject to chance variation and may not yet reside in the 
community members themselves, as the accounts of the role 
of CEOs attest.

VII The Capacity of Indigenous Women

In contrast to this individualist and indeterminate way of 
thinking about the possibility of Aboriginal capacity, there 
was among our interviewees an emergent experience of 
women’s capacity that could be the basis of a more structural 
or sociological way of thinking about ‘capacity’. Many of 
our interviewees were becoming aware of the awakening 
of female power. The instance informing this view was the 
prominence of women in the Fitzroy Futures Forum and 
in the local political agitation to ban the sale of take-away 
alcohol. Our interviewees were generally in favour of the 
liquor restrictions – some vehemently so – and in praising 
the local agitators they saluted strong women. Indeed, 
one interviewee admitted that until the mobilisation over 
the Fitzroy liquor restrictions, the latent political power of 
women had not been evident to him.

I didn’t know them from a bar of soap; I knew they existed 
in that they were a support group working within Fitzroy 
Crossing – who stood up and said, ‘We’ve had enough of 
the grog’. And they took it and throttled it, both politically 
and vocally, and got government to sit up and look and 
say, Righto, we hear what you’re saying, we’ll put a liquor 
restriction into Fitzroy Crossing. And the consequence 
of that has been – my perception – the healing of that 
community literally. So the lesson for me was policies and 
inquiries and procedures that come out of centrally-based, 
both Perth and here, are absolutely worth diddlysquat if 
you’re not aware of the fact that an obscure group of people 
within your own backyard have the ability to stand up and 
politically influence Parliament House in Perth. So I suppose 
that’s the irony of what I’m saying. I’m so important sitting 
here managing volume crime; the reality was they’ve got a 
damn site more influence and impact than I could ever hope 
to have. So it was a very humbling lesson for me, to think, 
‘Well, there you go’. (5)

To the extent that the police understood that the success of 
their work in remote communities, after the Gordon Report, 
rested on improved surveillance of family violence and child 
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predation, they were attuned to the potential of women to 
effect change.

For us to help support with domestic violence we have to 
show that we’re prepared to stand on the front foot. Now if 
an Aboriginal woman came in with her head split open and 
was full of booze, many a times it was come back tomorrow 
and see us. Now that’s not an approach that I promote or 
I expect my officers to take. Whilst she is drunk she is still 
capable of being assaulted and brutalised by even another 
drunken person. Whilst we might go to all the effort and 
take a statement off her there and then and never see her 
again, at the very least we’ve got a complaint at the time of 
the offence, we provide medical support. But what that does 
I think is bit-by-bit-by-bit is build a platform where there is 
some confidence developing that we are prepared to stand 
up and support them. That then strengthens their resolve to 
then come and report those matters to us. (6)

One interviewee told how it had taken him ‘about six months 
to gain the trust of the women’:

The women were being assaulted basically and nothing 
was happening. So I said look, if you’re assaulted, you 
come and see me, I will do something. Then when I started 
arresting and charging a few of the people for assaulting 
their partners, word soon got around to the community that 
if you do get assaulted, go and see this bloke because he will 
do something. I was of the philosophy that you can’t just go 
in and say you’ve got to do this, this and this. Actions speak 
a lot louder than words. So actually go in there, follow up on 
what you’ve said. Gain their trust by saying yes this is what 
I’m going to do, then you do it. (20)

Another interviewee from a different community warned 
that it could take time for women to lose their fear.

But domestic violence is a sort of thing that is probably 
widely accepted still and I think a lot of that goes unreported, 
perhaps not so much the children but … (Facilitator: Do you 
think people are more vigilant generally?) I think they are on 
notice now in terms of the children and what is appropriate 
and what is not. I think certainly there are women out there 
who are petrified of their partners. (29)

One officer reported what he saw as a change in ‘the older 
women in the community’

because I think they may have been through knowing they 
have got that little bit of security in the community. They 
can come to someone, you know, especially if they have 
had family violence issues in the past and especially if 
you respond in the right way to it that if they ring or make 
contact you will go and help sort the problem out whereas 
before they have had to do it in family and a lot of things get 
shoved under the carpet because of those issues. So there are 
the more mature women who have had problems. (11)

An interviewee told a story of cooperation with women in 
the community where he was posted.

Some of the women there were getting annoyed with the 
amount of grog coming into their houses and the anti-social 
behaviour from the relatives coming to the door with grog 
and then fighting. They approached the police and they were 
asked to try and do something to help them try and fight 
what was going on. We said well, what about a sign – you 
know, as an example – and what would you like to put on the 
sign? So as a result of a number of discussions – and that was 
through the women’s group and through DCP – we came 
up with this slogan – ‘no grog, no humbug, no guns or the 
police will be called’ – and our phone number underneath. 
We got a large sign, we had it cemented into the ground and 
they selected where they wanted to put it. And as well as 
that we got these A4 stickers, the same signage and slogan, 
and it had a fish with a beer can and that with a cross in the 
back of it. And they were actually stickered to the doors of 
a number of houses in the [name] community. So that was a 
strategy, I suppose, where we reduced some grog and anti-
social behaviour happening, through the co-operation of the 
women themselves. (33)

What effect does the police work with women have on crime 
statistics and the incidence of crime? One officer talked about 
statistical reports of crime compared with more ‘qualitative’ 
measures of how police work is assessed by the community.

Yeah, I mean obviously, predominantly it’s the corporate 
measurements that are used, and they’re reported crimes, 
the clearance rate for those reported crimes, the types of 
crimes that are being reported. They’re the measurables 
that we use on a day-to-day basis. They’re obviously 
corporately measured. I think that when you actually live 
in the communities there’s feedback that you get from the 
community that you use to measure your performance in 
particular, that obviously there’s no real way of measuring, 
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and it’s just how you’re accepted by the community, how 
they respond to you when you’re attending jobs. So they’re 
not really measurables but they’re pretty important when 
you’re working and living in the communities. (16)

Another interviewee (33) also pointed to an often-reported 
artefact of crime reporting: in statistical reports of domestic 
violence, as victims of crime develop trust in police services 
they are more likely to report to police in the belief that 
something will be done. In the case of the Indigenous 
communities where police have a permanent presence there 
is evidence from our interviews that women are less fearful 
of reporting violence and that the officers will respond - as 
our interviewee (above, #20) described.

The rise in this particular reported crime featured in the 
recent evaluations of the impact of restriction on the sale and 
availability of liquor at Fitzroy Crossing. Since 2 October 
2007 the WA Director of Liquor Licensing has prohibited the 
take-away purchase of liquor (above a specified strength) 
in Fitzroy Crossing. The Director has also required that 
the impact of this restriction on health and well-being be 
measured. Researchers at the University of Notre Dame 
have presented impact reports in February 2008, May 2008, 
March 2009 and December 2010. The December 2010 report 
said that:

When comparing the period of October 2006 to September 
2007 (pre-restriction) with October 2007 to September 2008 
(period 1 post-restriction) and October 2008 to September 
2009 (period 2 post-restriction): There was a 21% increase in 
reported alcohol related DV incidents during period 1 post-
restrictions (73 incidents pre-restriction and 93 incidents 
period 1 post-restriction). There was a further 37% increase 
in reported alcohol related DV during period 2 post-
restriction when comparing to period 1 post-restriction (and 
51% increase when compared to the 12 month period pre-
restriction).29

The authors commented:

Police and other local service providers have attributed 
the increase in reported DV cases and reported offences to 
a number of circumstances. Services are finding that with 
the higher levels of sobriety within the community, people 
are becoming less tolerant of domestic violence and other 
incidents. They are now more prepared to make a report. 
Community members who would previously not access 

services, including police, are now doing so. … Police also 
believe that the current level of reporting is a more accurate 
reflection of the extent of the problem within the community 
than the under-reporting of offences that occurred prior to 
the restriction.30

This evaluation echoes the views of one of our interviewees.

But I think by providing that support [to the women of 
Fitzroy Crossing] which is basically just doing our job, I 
think that encourages people to gather strength and stand 
up. Now Fitzroy Crossing with liquor restrictions in town, 
people are expecting to see a big downturn in domestic 
violence. Now there was. There was a huge downturn. All 
of a sudden there’s this increase. What brought about that 
increase? Sober people were seeing other people being hit. 
More sober people were prepared to stand up and support 
the person being hit. The person being hit was sober so was 
able to report it. So there was – even though there may have 
been a balancing or an evening out of the amount of offences 
of domestic violence and that, we were then able to – the 
clearance rate I think has been 98 per cent. So we get a report 
and lock the person up. (6)

That is, the apparent calming effect of the liquor control 
allows the community to become less tolerant of the violence 
that still occurs, and the community find police more 
accessible and responsive; police and community members 
work together more rationally to deal with reports of crime.

As one interviewee graphically described:

And we need to allow these people to get up off their knees 
and to stop poisoning them, so that they can have a look 
around. And you feel the town just, phew, has a ... breathes a 
relief when the grog’s turned off. (18)

Recommendation 88 of the RCIADIC was that ‘the policing 
provided to more remote communities is adequate and 
appropriate to meet the needs of those communities 
and, in particular, to meet the needs of women in those 
communities’.31 It would appear that through a combination 
of police policy, changed police practice and the greater 
political capacity of women – expressed in both their 
collective and their individual actions - the needs of women 
in remote communities are being met to a far greater degree 
than they were.
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VIII Conclusion

The Kimberley police who spoke to us in 2009 knew that 
their deployment was an historic extension of state capacity 
into remote Aboriginal Australia. As one of them, typically, 
put it,

I think it came out of the Gordon Inquiry that one of the 
recommendations was to have police there full time and I 
think a lot of that came down to developing a rapport with 
them. You see a lot of suicide and sexual abuse of children 
as main issues and a lot of the problems that they had at the 
time was an inability to disclose that to anybody so I think 
they wanted police there permanently to develop some sort 
of rapport with the people rather than just have people fly in. 
I think a lot of things went unreported. (29)

We argue that this novel deployment is contributing to 
fulfilling the vision expressed in recommendations 88 and 
188 of the Royal Commission into Aboriginal Deaths in 
Custody.

In 1997, Cunneen and McDonald had concluded that ‘police 
culture’ was still an obstacle to the realisation of the potential 
of those recommendations in ‘community policing’. The 
dreadful events in one Nyoongah camp and the governmental 
self-scrutiny that they triggered seem to have promoted the 
developments in policing for which Cunneen and McDonald 
hoped.

We began by tracing a lineage for the Gordon Inquiry 
concept ‘Aboriginal capacity’. The RCIADIC, by endorsing 
and sketching an operational definition of the concept ‘self-
determination’, created a conceptual space for this succeeding 
policy keyword ‘capacity’. However, as we pointed out, the 
operational meaning of Aboriginal ‘capacity’ for police has 
not settled and unambiguous: the WAPol response to the 2002 
Gordon inquiry included some articulate probing of possible 
meanings – some with more appeal than others, from the 
WAPol point of view. Having provisionally endorsed some 
notions of Aboriginal capacity that were inflected towards 
the ideal of improved ‘surveillance’, the WAPol and other 
agencies then deployed personnel more intensively in 
regions where surveillance had been weak. Our paper has 
been animated by the question of whether – and if so, in what 
terms - the agents of that new surveillance were actually 
experiencing Aboriginal ‘capacity’. To the extent that police 
were not experiencing for themselves the helpful exercise 

of Aboriginal capacity, then neither training in ‘cultural 
respect’ nor directives from superior officers would establish 
‘Aboriginal capacity’ as a practical concept.

What determines the police experience of ‘capacity’? As 
we have shown through our interviews, there were several 
different kinds of experience available to state employees 
deployed in locations previously without permanent police 
presence, including: the weakness or absence of ‘capacity’, 
the near random occurrence of ‘capacity’ (contingent on 
the distribution of effective individuals in their field of 
operational responsibility), and the emergence of an articulate 
constituency of women. In their narration of this third 
experience we can discern in our interviewees a non-random 
explanatory model of the occurrence of female-led capacity: 
it is said to arise at least partly from the new ways that police do 

their work, their new or intensified commitment to hearing 
women and acting on what they say. This commitment 
at the ‘street’ level has been happily paralleled at the level 
of State policy-making in the way that the Fitzroy Futures 
Forum – in which Aboriginal women have been prominent 
– has gained sufficient influence in Perth to effect a change 
in the regulation of liquor retailing in parts of the Kimberley. 
Thus, through a combination of four interlocking elements - 
changed police practices, community agitation around liquor 
retailing, self-interested behaviour by bashed women and 
new developments in liquor licensing policy – a new model 
of Aboriginal capacity has begun to emerge, credibly, in the 
minds of those street-level state officials whose working 
convictions form so large a part of public policy. The lasting 
impression from the interviews was that service providers 
were fully engaged with communities, intellectually 
stimulated by the challenges presented and seeking creative 
and ‘culturally sensitive’ ways to manage complex (and often 
‘heartbreaking’) human situations. There was also a clear 
impression from the interviews that community members 
were seen not as passive recipients of services but rather as 
active ‘consumers’ or ‘clients’. There is reason to think that 
this post-Gordon deployment is changing police culture by 
giving police concrete experience of the phenomenon named 
in policy documents as ‘Aboriginal capacity’.
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INDIGENOUS WOMEN IN AUStRALIAN CRIMINAL JUStICE: 
OVER-REPRESENtED BUt RARELY ACKNOWLEDGED

Julie Stubbs*

I Introduction

It is now two decades since the Royal Commission into 
Aboriginal Deaths in Custody (‘RCIADIC’) delivered 
its final report, which documented the substantial over-
representation of Indigenous people in prisons and police 
custody, and provided detailed analysis of the underlying 
factors that contributed to that over-representation and to 
deaths in custody. That work was, of course, of enormous 
significance, and was intended to lay the groundwork for 
wholesale change, both within the criminal justice system 
and beyond it, to redress those factors. As we know, those 
aims have not been met, and in fact, as documented by 
numerous studies and reports, the situation of Indigenous 
over-representation in the criminal justice system and 
especially in prisons has been heightened. For instance, in its 
Overcoming Indigenous Disadvantage report the Productivity 
Commission noted that in relation to ‘social indicators such 
as criminal justice, outcomes [for Indigenous people] have 
actually deteriorated.’1

It is well known too, that concerns have been raised about the 
limitations of RCIADIC in its consideration of Indigenous 
women.2 As Marchetti stated, ‘the official RCIADIC reports 
lacked a gender-specific analysis of the problems that had 
the most harmful impact on Indigenous women: family 
violence and police treatment of Indigenous women.’3 The 
failure to attend sufficiently to the ways in which racialised 
and gendered social relations intersect with criminal 
justice means that the specific positioning and experiences 
of Indigenous women is overlooked or assumed within a 
universalising approach to Indigenous experience based 
largely, in fact, on the experiences of men.4

As examined in Part II of this paper, the failure to attend to 

the criminalisation and incarceration of Indigenous women5 
continues today in policy, criminal justice practices, service 
delivery and research. I also document activist efforts to 
redress this neglect by challenging authorities on the basis 
of systemic discrimination experienced by women in prison 
and Indigenous women in particular.

In Part III, I provide some data on the current position of 
Indigenous women in the criminal justice system. This 
is not a straightforward task as standard sources rarely 
report data for Indigenous women. The paucity of data 
concerning Indigenous women continues notwithstanding 
the many reports that have criticised this failure, and specific 
recommendations that have been made to redress the 
problem.6 However, while this picture is partial, it is clear 
that the level of over-representation has become worse since 
RCIADIC, that patterns are uneven across jurisdictions, and 
that the needs and interests of Indigenous women are too 
rarely recognised.

In Part IV, I turn to two examples of initiatives that have 
been taken in New South Wales (‘NSW’) intended to reduce 
offending rates and to make the criminal justice system more 
responsive to Indigenous people. The first is the Magistrates 
Early Referral into Treatment Program (‘MERIT’), which is a 
diversion program tied to bail for defendants with substance 
abuse problems. A similar program exists in Queensland. It 
draws in part on therapeutic jurisprudence, and its objectives 
include providing access to treatment at an early stage 
as a condition of bail in order to prevent reoffending and 
to improve health and other outcomes. The second is the 
adoption of sentencing principles that are to be considered in 
relevant circumstances involving Indigenous offenders; the 
so-called Fernando principles.7 In considering these, I review 
the available evidence to consider the implications of these 
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developments for Indigenous women and the limitations 
inherent in their use. 

I have chosen these examples because they operate at two 
different stages of the criminal justice process: pre-trial 
diversion and sentencing. MERIT is not an Indigenous-
specific program, but given its focus on local courts and its 
wide availability across NSW, it has been seen as having 
great promise in responding to Indigenous offenders.8 
Reforms to sentencing are commonly considered to have a 
key contribution to make in reducing over-representation. 
The Fernando principles are specific to Indigenous offenders, 
but contrast significantly from the approach to sentencing 
Indigenous people adopted in Canada. I draw on Canadian 
experience to examine the extent to which Indigenous 
women have benefited from such sentencing developments. 

II Failing to Attend to the Needs of Indigenous 
Women: A Recurring Theme

While belated attention has begun to be paid to research and 
programs directed towards the victimisation of Indigenous 
women – some of which recognise the overlap between 
victimisation and offending – there has been little attention 
given to the criminalisation of Indigenous women and their 
needs and interests within criminal justice. For instance, a 
recent review of diversion programs for Indigenous women 
notes a dearth of specific programs for Indigenous women and 
little data on women’s participation in Indigenous programs, 
or in generic ones. Of the few specific programs that had 
been developed, some were short-term and lacked ongoing 
funding, and few had been evaluated.9 An examination of 
effective treatment programs for Indigenous people charged 
with violent offences concludes that there is insufficient 
published research to allow conclusions to be drawn about 
programs for Indigenous women.10 A positive review of the 
Boronia Pre-release Centre for Women in Western Australia 
(‘WA’), designed to be ‘women-centred’, notes that ‘areas for 
improvement include the needs of Aboriginal women’, and 
expresses ‘regrets that good women-centred practices have 
not spread into the rest of the custodial system, particularly 
for Aboriginal women, whose conditions and services are 
of a particularly low standard’.11 The development of post 
release programs has also failed to recognise the needs of 
Indigenous women.12

The observations by successive Social Justice Commissioners 
Dr William Jonas and Tom Calma, in their reports of 2002 and 

2004, remain apposite: there is an ‘apparent invisibility of 
Indigenous women to policy makers and program designers 
in a criminal justice context, with very little attention devoted 
to their specific needs and circumstances’.13

A Intersectional and Systemic Discrimination 

Indigenous women are vulnerable to intersectional 
discrimination; that is, a compounding of discrimination in 
specific ways brought about by race and gender (and other 
social categories), within the criminal justice system. Social 
Justice Commissioners Jonas and Calma have noted that 
Indigenous women are not served by programs designed for 
Indigenous men, or for women generally.14

Concerns about the treatment of Indigenous women within 
the criminal justice system and the failure to recognise 
their needs and circumstances have not been confined to 
Australia. In Canada, in 2001, a complaint was lodged 
to the Canadian Human Rights Commission (‘CHRC’) 
by the Canadian Association of Elizabeth Fry Societies 
(CAEFS) and the Native Women’s Association of Canada, in 
coalition with other activists, on the basis of discrimination 
against women prisoners. The grounds for the complaint 
included. inter alia, the inadequacy of community based 
release options, including those for Aboriginal women, the 
inappropriate classification system used, and inadequate 
and inappropriate placements of women with cognitive and 
mental disabilities.15 The CHRC undertook a systemic review 
with reference to federally sentenced women16 and found 
that ‘the Canadian government is breaching the human 
rights of women prisoners by discrimination on the basis of 
sex, race and disability’.17 Nineteen recommendations were 
made, which were directed towards bringing Correctional 
Services Canada into compliance with the Canadian Human 

Rights Act.18 

Australian activist group Sisters Inside followed the 
Canadian lead and lodged a formal complaint with the Anti-
Discrimination Commission Queensland (‘ADCQ’), seeking 
a review on the basis ‘that “women prisoners experience 
direct and indirect discrimination on the grounds of sex, 
race, religion and impairment”’.19 The ADCQ reported in 
2006 with 68 recommendations and noted both ‘a strong 
possibility of systemic discrimination occurring in the 
classification of female prisoners, particularly, those who are 
Indigenous’20 and that the ‘absence of a community custody 
facility in North Queensland … is a prima facie instance of 
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direct discrimination’.21 Among other concerns, the report 
questioned the validity of a risk assessment tool in use, and 
found that Indigenous women were among those likely to 
be assessed as high-risk using such measures.22 Indigenous 
women were commonly in prison for shorter sentences, but 
they were over-represented in secure custody, and were less 
likely to receive release-to-work, home detention or parole, 
and had higher recidivism rates.23

A similar complaint lodged in the Northern Territory (‘NT’) 
resulted in a report by the NT Ombudsman, who also 
raised concerns about systemic discrimination and made 
67 recommendations. Notwithstanding the requirement in 
the Standard Guidelines for Corrections in Australia that ‘[t]
he management and placement of female prisoners should 
reflect their generally lower security needs but their higher 
needs for health and welfare services and for contact with 
their children’,24 the Ombudsman found

a lack of resources, poor planning, outdated and 
inappropriate procedures and a failure to consider women 
as a distinct group with specific needs. This had resulted 
in a profound lack of services, discriminatory practices, 
inadequate safeguards against abuse and very little in the 
way of opportunities to assist women to escape cycles of 
crime, poverty, substance abuse and family violence.25

Both reports emphasise the need to attend to substantive 
equality, rather than formal equality:

Preventing discrimination requires addressing differences 
rather than treating all people the same. Indigenous women 
need equal opportunities to benefit from safe and secure 
custody, rehabilitation and reintegration back to their 
community. This requires the provision of correctional 
services that address their unique needs. A proactive 
approach is required by correctional services to look at new 
models and programs. Equality of outcomes for Indigenous 
women will not occur if they are simply expected to fit 
into and try to benefit from existing correctional services 
and programs that mostly have been developed for non-
Indigenous male prisoners.26

Anti-discrimination actions have been lodged in other 
Australian jurisdictions,27 but Kilroy and Pate report that 
there have been few outcomes for criminalised women.28

Recent reports to United Nations (‘UN’) bodies have also 
taken up concerns about women in the Australian criminal 

justice system, especially Indigenous women. The non-
governmental organisation submission to the UN Committee 
on the Elimination of Racial Discrimination noted the 
substantial growth in the Indigenous women’s prison 
population and expressed concerns about the inadequacy 
of health and other services for women in prison.29 It also 
highlighted unsafe prisoner transport practices, and the 
damaging effects of mandatory sentencing in the NT and 
WA. The Australian Human Rights Commission (‘AHRC’) 
submission to the Universal Periodic Review at the UN 
Human Rights Council also noted the growth in the number 
of Indigenous people in custody,30 and the distinct human 
rights issues affecting women in prison, who are subject to 
strip-searching.31 The report’s recommendations include that 
Australia ‘expedite ratification of the Optional Protocol to 
[the Convention against Torture and Other Cruel, Inhuman or 

Degrading Treatment or Punishment32] and the establishment of 
a National Preventive Mechanism for places of detention’.33

In 2010, the UN Special Rapporteur on the Rights of 
Indigenous Peoples advised that the government fully 
implement the recommendations of RCIADIC,34 and, 
importantly, also made a separate recommendation that 
‘[t]he Government should take immediate and concrete 
steps to address the fact that there are a disproportionate 
number of Aboriginal and Torres Strait Islanders, especially 
juveniles and women in custody’.35 The separate recognition 
of Indigenous women is important, because while RCIADIC 
continues to provide a significant, unrealised, foundation for 
reform, it does not provide an adequate basis for addressing 
the criminalisation of Indigenous women.

III The Criminalisation and Incarceration of 
Indigenous Women

Data on the involvement of Indigenous women in the 
criminal justice system is limited, since criminal justice 
sources typically report with respect to women or Indigenous 
people, but not Indigenous women per se. Data is particularly 
poor concerning police and prosecutorial practices, which 
underpin criminalisation. 

A Policing and Indigenous Women

(i) Arrest 

The most recent National Aboriginal and Torres Strait 
Islander Social Survey data (2008) indicate that more than 
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one-third of Indigenous women (35.2 per cent) and men (40.7 
per cent) reported having been arrested in the past five years. 
While percentages fell in 2008 in almost every jurisdiction 
compared to earlier surveys in 1994 and 2004, they continue 
to be substantial.36 The figures were similar for NSW (30.6 
per cent of women, 37 per cent of men) and Queensland (30.1 
per cent women, 40 per cent men) but higher in WA (45.6 per 
cent of women, 44.1 per cent of men).

There is scant data on incidents recorded by police that 
involve offending by Indigenous women, but the evidence 
indicates that patterns differ markedly for Indigenous women 
as compared to non-Indigenous women. Bartels presents 
data from three jurisdictions comparing offence rates per 
100,000 for Indigenous and non-Indigenous women; rates 
for Indigenous women in NSW, South Australia (‘SA’) and 
the NT were 9.3, 16.3 and 11.2 times higher respectively. In 
each state the disparity been Indigenous and non-Indigenous 
rates was greater for women than for men.37 

In WA, police arrests of Indigenous women over the period 
1996 to 2006 increased, while the arrests of non-Indigenous 
women declined.38 Among women arrested, ‘the Indigenous 
proportion increased from 29.4 per cent in 1996 to 44.5 per 
cent in 2006’; the proportion of Indigenous men among those 
arrested increased to a lesser extent over that period from 
18 per cent in 1996 to 26 per cent in 2006. The Indigenous 
proportions for all female arrestees were ‘consistently and 
significantly higher than for all male arrestees’.39 Increases 
in Indigenous arrests were attributed to ‘increases in offences 
against the person and justice and good order offences, 
especially since 1999’.40 Indigenous women were most likely 
to be arrested for disorderly conduct (19 per cent), breach of 
a justice order (14 per cent) or assault (19 per cent). 

Court data available from two jurisdictions confirms that 
Indigenous women are commonly charged with offences of 
disorderly conduct, assault and, in WA, breach of a justice 
order. Bartels cites court data for NSW (from 2001) and WA 
(from 2008), and in both jurisdictions, Indigenous women 
were particularly over-represented for the categories ‘acts 
intended to cause injury’ and ‘public order’, and in WA 
were also over-represented for ‘offences against justice 
procedures’.41 Recent NSW research intended to identify 
ways of reducing Indigenous contact with the court does not 
report separately for women. However, findings indicated 
that road traffic and motor vehicle regulatory offences 
accounted for a quarter of all Indigenous appearances in the 

NSW Local Courts, and that 11 per cent were for breaches of 
justice orders such as bail, apprehended violence orders, or 
parole. The study noted the need for further examination of 
the rates of breach of orders, and for assistance to be provided 
to aid compliance with orders.42 

Changing police practices can have a substantial impact 
on the custodial system; one of the first studies to quantify 
this effect was recently undertaken in NSW. Researchers 
found that a 10 per cent increase in police arrests results in 
an estimated 4.57 per cent increase in the full-time prison 
numbers for women one month later, with ongoing effects at 
a cost of $2.2 million.43 And of course, this does not begin to 
account for the human costs to the individuals involved, or to 
their families and communities.

(ii) Police Custody 

Data reported by RCIADIC demonstrated that Aboriginal 
women were ‘massively disproportionately detained by 
police compared to non-Aboriginal women’.44 However, 
there is little recent data to consider current levels of police 
custody. The last police custody survey was in 2002; it 
indicated that levels of Indigenous over-representation in 
police custody had declined somewhat, but remained high. 
The authors noted that ‘strategies to reduce Indigenous 
incidents of police custody are meeting with varying degrees 
of success in each jurisdiction’.45 It is thus significant to note 
that in NSW, a reduction in over-representation rates resulted 
from the increased use of custody for non-Indigenous people 
and was not the result of fewer Indigenous people in custody, 
since Indigenous custody levels had remained stable.46

Nationally, Indigenous women accounted for 23 per cent of 
Indigenous people in police custody in 2002, but the report 
provided no further detail.47 For Indigenous people, public 
drunkenness accounted for one-in-five custody incidents, 
either on the basis of an arrest, or in jurisdictions where 
public drunkenness has been decriminalised on the basis of 
‘protective custody’.48 The most common offence categories 
for Indigenous people in custody were assault, and public 
order (which includes public drunkenness and other 
offences). A report by the Social Justice Commissioner in 
2002 had raised particular concern that Indigenous women 
comprised nearly 80 per cent of all cases where women 
were detained in police custody for public drunkenness, 
but it is not possible to determine whether this pattern has 
continued.

Access to legal assistance services
Submission 12 - Attachment 1



(2011)  15(1)  A ILR 51

B Patterns in Women’s Incarceration

The limited data available differs in the way in which 
trends in Indigenous women’s imprisonment are measured 
and described, for instance, by reference to the number, 
percentages and population rates over differing time frames. 
However, whatever measure is used, it is clear that the 
level of over-representation of Indigenous women in prison 
is markedly greater now than in 1991 at the time of the 
RCIADIC final report. 

In 1991, there were 104 Indigenous women incarcerated 
in Australia,49 but by 2010 the average daily number had 
risen to 643.50 The Productivity Commission notes that the 
Indigenous women’s imprisonment rate has increased at a 
greater rate than other groups; from 2000–2010 there was a 
58.6 per cent increase in Indigenous women’s imprisonment 
as compared to 35.2 per cent for Indigenous men,51 3.6 per 
cent for non-Indigenous men and 22.4 per cent for non-
Indigenous women.52 The growth since 2000 builds on a 
substantial increase in Indigenous women’s imprisonment 
throughout the 1990s.53 Based on national figures, at June 
2010 Indigenous women were 21.5 times more likely to be 
imprisoned than non-Indigenous women, while Indigenous 
men were 17.7 times more likely to be imprisoned than non-
Indigenous men.54

Table 1 demonstrates that growth in the number of 
Indigenous women imprisoned has continued over the past 
five years in most jurisdictions, with marked variations 

across jurisdictions. The three states with the highest number 
of Indigenous women in custody are NSW, Queensland and 
WA. Together they account for approximately 83 per cent of 
Indigenous women in custody in Australia. The proportion 
of women in prison constituted by Indigenous women 
ranges from a low of 6.3 per cent in Victoria to a high of 82 
per cent in the NT; for NSW it is 28.8 per cent, Queensland 
27.1 per cent, and WA 51.5 per cent.55

The very marked differences in rates of imprisonment 
between Indigenous and non-Indigenous women in each 
jurisdiction are evident from Figure 1 (as at 2010) (see over), 
with WA demonstrating the greatest disparity.

As evident from Table 2 (see over), there has been some 
fluctuation in rates over the past five years, but the overall 
national pattern is one of increase. NSW and WA are notable 
for having imprisonment rates for Indigenous women that 
are consistently above the national rate, and while the most 
recent NSW data departs from the trend in showing a decline 
from 2009 to 2010, the NSW rate remains substantially above 
the national level. Tables 1 and 2 also demonstrate substantial 
increases in the numbers and rates of Indigenous women 
incarcerated in recent times in Queensland, SA and the NT.

The substantial variations in incarceration rates and 
penal practices across Australia indicate the need for 
specific attention to jurisdictional differences and localised 
practices.56 The available data are considered in more detail 
with specific reference to NSW.

TAbLe 1: AVeRAge dAILy NumbeR of INdIgeNous womeN IN fuLL-TIme cusTody, 2006–2010
 

year NSW Vic Qld SA WA Tas NT ACT Aust

2006 194 13 114 24 134 8 23 1 512 

2007 209 15 115 29 175 7 32 1 584

2008 213 17 115 28 143 8 36 3 561

2009 226 19 123 31 165 7 39 2 612

2010 210 26 136 34 187 7 41 2 643

Per cent 
change 
2006-2010 

8.2 100.0 19.3 41.7 39.6 -12.5 78.3 100.0 25.6

 
source: Adapted from Lorena bartels, ‘Indigenous women’s offending Patterns: A Literature Review’ (Research and Public Policy series Report No 107, 
Australian Institute of criminology, July 2010); Australian bureau of statistics, Corrective Services: Australia, March Quarter 2011, Report No 4512 (2011).
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fIguRe 1: fuLL-TIme cuTsody RATes 2010:
INdIgeNous ANd NoN-INdIgeNous womeN (RATes PeR 100,000)

source: Adapted from Lorena bartels, ‘Indigenous women’s offending Patterns: A Literature Review’ (Research and Public Policy series Report No 107, 
Australian Institute of criminology, July 2010); Australian bureau of statistics, Corrective Services: Australia, March Quarter 2011, Report No 4512 (2011).

TAbLe 2: INdIgeNous womeN IN fuLL-TIme cusTody, 2006–2010 (RATe PeR 100,000 AduLT INdIgeNous PoPuLATIoN)

year NSW Vic Qld SA WA Tas NT ACT Aust

2006 463.9 145.0 270.8 291.3 628.1 149.4 124.9 78.3 346.2

2007 473.2 150.1 265.9 343.9 836.9 137.9 159.1 71.4 380.1

2008 466.9 163.1 254.6 316.1 666.7 137.1 177.8 235.4 354.8

2009 492.1 186.9 266.2 343.5 731.4 121.2 189.4 198.2 379.2

2010 434.1 239.4 281.9 366.0 821.7 112.8 191.1 148.8 381.6

Non-Indigenous 
rate 2010

 27.0  14.5  24.7 19.2 45.4  61.1  62.4  10.5  24.4

 
source: Adapted from Lorena bartels, ‘Indigenous women’s offending Patterns: A Literature Review’ (Research and Public Policy series Report No 107, 
Australian Institute of criminology, July 2010); Australian bureau of statistics, Corrective Services: Australia, March Quarter 2011, Report No 4512 (2011); 
data for 2007 and 2008 were updated by the Abs in this publication to take the 2006 census into account. 
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C Characteristics of Indigenous Women in 
Custody

Women prisoners in general have been described as ‘victims 
as well as offenders’, who ‘pose little risk to public safety’.57 
Compared with other women inmates, Indigenous women are 
more likely to be victims of violent crime58, and they ‘almost 
universally have been subjected to social and economic 
hardship’.59 The majority are mothers.60 They commonly 
have poorer physical and mental health than other inmates 
and are over-represented among those considered ‘at risk’.61

In most Australian jurisdictions Indigenous women serve 
much shorter sentences than non-Indigenous women. For 
instance, as measured by median sentences, Indigenous 
women’s sentences nationally were around half as long as 
those for non-Indigenous women; they were around one-
third in NSW, SA and the NT.62 Bartels suggests this may 
indicate that they are being incarcerated for ‘more trivial’ 
offences.63 Evidence indicates that the profile of offences for 
which Aboriginal women are incarcerated differs from that of 
non-Aboriginal women. For instance, a WA study of women 
in prison also indicates that Aboriginal women were serving 
sentences for less serious offences than non-Aboriginal 
women, and were more than twice as likely to be serving a 
sentence of 12 months or less; by contrast, non-Aboriginal 
women were over-represented in the more serious offence 
categories.64

Based on national data for 2007–08 and as measured by their 
‘most serious offence’, of all women imprisoned Indigenous 
women constituted:

•  55 per cent for acts intended to cause injury;
•  40.3 per cent for road traffic and motor vehicle 

regulatory offences;
•  37.9 per cent for break and enter;
•  36 per cent for robbery and extortion;
•  33.5 per cent for offences against justice and good order;
•  28.2 per cent for theft; and
•  27.3 per cent for public order (although the overall 

numbers were small).65

The substantial over-representation of Indigenous women 
for offences related to ‘acts intended to cause injury’ has 
been noted in several reports, and deserves greater attention. 
Links with alcohol have been identified,66 and concerns 
have been raised that some of these offences are committed 

in response to domestic violence.67 A recent WA report 
found that approximately 60 per cent of assaults for which 
Aboriginal women were in custody involved partners, family, 
friends or acquaintances as victims, and that most were 
committed while intoxicated.68 Given evidence suggesting 
that increasing Indigenous imprisonment levels in part 
reflect greater law enforcement activity,69 it is possible that 
some of these remaining matters relate to charges of assault 
police.70 It is also notable that Bartel’s study indicates that 67 
women (20 of whom were Indigenous) were incarcerated for 
‘road traffic and motor vehicle regulatory offences’; the use 
of imprisonment for these offences is troubling and needs 
further investigation.

Data also indicate that Indigenous women are much more 
likely than other women in prison to have been imprisoned 
previously. National figures indicate that 65 per cent of 
Indigenous women had prior adult imprisonment as 
compared with 35 per cent for non-Indigenous women.71 A 
WA study found that a staggering 91 per cent of all Aboriginal 
women in prison had served a prior sentence and that 48 
per cent of Aboriginal women in custody in WA had served 
more than five previous terms of imprisonment.72 This WA 
study also sheds some light on the offence of breach of 
order; over two-thirds of Aboriginal women had as a current 
offence a breach of an order, most commonly bail, and the 
breaches were typically due to re-offending rather than non-
compliance.73 NSW research on Indigenous recidivism does 
not address gender, but recommends investing in drug and 
alcohol treatment programs and vocational training, and 
investigating further the circumstances in which orders are 
breached as strategies towards reducing recidivism.74

Researchers have also begun analysing sentencing patterns 
in order to determine whether the increasing over-
representation of Indigenous women within prison is 
attributable to harsher sentencing. In a study of sentencing 
in the higher courts of WA, Bond and Jeffries found that 
Indigenous women were less likely to be sentenced to 
imprisonment than non-Indigenous women.75 However, 
their recent research in Queensland, which analyses 
results for Indigenous people and not women specifically, 
found differences between sentencing in the higher and 
lower courts. Once other relevant sentencing factors were 
controlled, there were no differences in the likelihood of a 
prison sentence for Indigenous and non-Indigenous people 
in the higher courts; however, in the lower courts Indigenous 
people were more likely to be sentenced to imprisonment.76 
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The authors suggest that one interpretation of their findings 
is that because time-poor magistrates in the lower courts are 
‘required to make sentencing decisions quickly with minimal 
information about defendants … there may be greater judicial 
reliance on stereotypical attributions about offenders.’77 In 
both higher and lower courts being on remand and having a 
prior record increased the likelihood of imprisonment.

More work is needed to understand the sentencing of 
Indigenous women, especially in the lower courts, which 
incarcerate the majority of people, particularly those given 
lesser sentences. However, these findings, together with the 
different offence profiles of Aboriginal and non-Aboriginal 
women, suggest that in addition to sentencing we also need 
to understand better police practices and bail decision-
making that bring Indigenous women before the courts and 
into custody.

D Bail and Remand for Indigenous Women

The data presented above do not distinguish between 
sentenced and unsentenced inmates, and again there is 
little data specific to unsentenced Indigenous women. The 
Australian Bureau of Statistics (‘ABS’) reports that at 30 June 
2010, 22 per cent of Indigenous offenders were unsentenced 
compared with 21 per cent for non-Indigenous offenders, but 
does not provide data for Indigenous women.78 However, 
several sources have noted that increases in the remand 
population have been significant in driving the increase in 
prison populations generally. The NSW Select Committee 
into the Increase in Prison Population found in 2001 that the 
increase in the remand population was ‘the most significant 
contributing factor’.79 A more recent study by Fitzgerald 
notes that the growth in the number of Indigenous women 
remanded in custody in NSW has been greater than that of 

fIguRe 2: Nsw womeN’s cRude fuLL-TIme cusTody RATes:
1991–2010, (PeR 100,000 AduLTs)

source: corrective services Nsw, data provided to the author.
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those who are sentenced.80 Since 2002, Indigenous women 
have constituted between 20 and 30 per cent of the women’s 
remand population in NSW.81

E Indigenous Women in Custody in NSW

At the time of the final RCIADIC report, there were 47 
Aboriginal women in full-time custody in NSW; by June 2010 
that number had risen to 209.82 Figure 2 shows the growth in 
the NSW Indigenous women’s imprisonment rate per 100,000 
from 161.6 in 1991 to 428.3 in 2010, as compared to that for 
non-Indigenous women (13.1 in 1991 to 19.8 in 2010).83 In 
1998, the Indigenous women’s imprisonment rate surpassed 
the rate for non-Indigenous men for the first time; by 2010, 
the Indigenous women’s imprisonment rate had grown to 
more than one-and-a-half times that for non-Indigenous men 
(276.0 per 100 000).

At June 2009 the rate of remand in NSW was:

•  111 per 100,000 for Aboriginal women; and
•  six per 100,000 for non-Aboriginal women.

For sentenced inmates the NSW imprisonment rate was:

•  379 per 100,000 for Aboriginal women; and
•  14 per 100,000 for non-Aboriginal women.

While Aboriginal men’s remand and custodial rates were 
16.5 times those on non-Aboriginal men, the remand rates 
for Aboriginal women were 19.5 times, and sentenced rates 
27.2 times, those of non-Aboriginal women.84

In 1991, the number of Aboriginal women on remand in 
NSW prisons was eight; by 2007, this had increased to 61, 
although it declined somewhat to 43 by 2010. The number of 
non-Aboriginal women on remand also grew over the same 
period, although to a lesser degree.85

Fitzgerald examined the growth in the number of Indigenous 
prisoners over the period 2001 to 2008, which was greater for 
remandees than for sentenced prisoners (72 per cent compared 
to 56 per cent); no details were provided by gender.86 She 
found that the increase in the remand population was due to 
an increase in the proportion of people remanded in custody overall 
(from 12.3 per cent in 2001 to 15.4 per cent in 2007), and for 
each of the offence categories that were most common for 
remandees; that is, the increase did not reflect a change in the 

offence profile to more serious offences, but rather harsher bail 

decisions. The mean time in custody also increased from 3.3 
months in 2001 to 4.2 months in 2008.87

Steel’s research has demonstrated that NSW has tightened 
bail laws substantially over the last two decades, and that 
the NSW Parliament has introduced many more punitive 
amendments to the Bail Act than have been put in place in 
any other jurisdiction.88 Such approaches are clearly at odds 
with the recommendations of RCIADIC and other strategies 
intended to reduce Indigenous incarceration, since they not 
only contribute to higher numbers on remand, but also may 
make conviction and incarceration more likely.89

In considering the increasing rate of Indigenous women’s 
incarceration over time depicted in Figure 2, it is striking 
to note that in fact fewer Indigenous people appeared in 
NSW courts in 2007 than in 2001. However, the percentage 
found guilty was higher, especially for those charged with 
offences against justice procedures which increased by 33 
per cent. The percentage of those convicted who received 
a custodial sentence also increased, especially for offences 
against justice procedures (from 17.7 per cent to 27.6 per 
cent). However, while the mean length of sentence increased 
for some offences, for offences against justice procedures it 
actually went down,90 which suggests perhaps that more 
offences of lesser seriousness were resulting in incarceration. 
Fitzgerald found that ‘the substantial increase in the number 
of Indigenous people in prison is due mainly to changes in 
the criminal justice system’s response to offending rather 
than changes in offending itself.’91

F Deaths in Custody

The last comprehensive analysis of the deaths in custody 
of women was undertaken by Collins and Mouzos, who 
examined the period of 1980–2000.92 They found that the 
deaths of Indigenous women were distinctive in several 
respects. Deaths of Indigenous women accounted for 32 
per cent of all female deaths in custody as compared with 
Indigenous men, who accounted for 18 per cent male deaths 
in custody.93 Half of Indigenous women were found to have 
died of natural causes as compared with 20 per cent of non-
Indigenous women and 38 per cent of Indigenous men, 
and the most common cause of death for both of the latter 
groups was self inflicted.94 Indigenous women were much 
more likely to be in custody for good order offences as their 
most serious offence (54 per cent); this was almost double 
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the percentage for non-Indigenous women (28 per cent) and 
much higher than the percentage for Indigenous men (19 
per cent).95 Most Indigenous women died in police custody 
(79 per cent); this was not the case for non- Indigenous 
women (37 per cent) or Indigenous men (42 per cent) the 
majority of whose deaths occurred in prisons. They note 
that the final report of the RCIADIC also found that the 
Indigenous women whose deaths they had investigated had 
a ‘high incidence of good-order offences in [their] criminal 
histories’.96

Indigenous deaths in custody have decreased over time, and 
despite increases recorded in the last five years, remain lower 
than they were in the mid-1990s.97 However, a recent series 
of articles written by Inga Ting for Crikey has documented 
increases of ‘nearly 50%’ in deaths in prisons in NSW and 
Queensland over the past decade.98 Ting also documents 
ongoing concerns about failures by correctional authorities 
to implement recommendations from the RCIADIC and 
from subsequent coronial inquiries. According to Ting, in 
the nine years to 2009 ‘NSW Coroners documented more 
than 60 cases in which bureaucratic bungling, a failure 
or absence of policy, breaches of procedure or lack of 
communication between government agencies contributed 
to the death’ and that ‘deaths could have been avoided 
had custodial and health authorities exercised proper duty 
of care and adhered to policies implemented as a result of 
Royal Commission recommendations.’ Numerous breaches 
of RCIADIC recommendations were identified.99

Due to the lack of available data, it is difficult to track 
trends in the deaths of Indigenous women. However, Ting 
has identified three deaths of Aboriginal women in recent 
years in NSW prisons (in 2004, 2005 and 2009), one of whom 
was an Aboriginal transgender (male-to-female) inmate.100 
All three were on remand and two were known to have 
made previous suicide attempts.101 The remand period is 
known to be a time of risk: the RCIADIC found that 30 per 
cent of deaths were of people who were unsentenced.102 As 
Cunneen has noted, ‘[t]he current tragedy is that so many of 
the circumstances leading to deaths in custody identified by 
the RCADIC are still routine occurrences.’103

IV Redressing Over-representation?

The data reviewed above indicate that there are notable 
differences in trends in the criminalisation and incarceration 
of Indigenous women between jurisdictions, and point to the 

role of harsher laws, policies and practices as exacerbating 
the levels of over-representation of Indigenous women 
in custody. Fitzgerald’s research indicates that in NSW 
harsher bail decisions, higher conviction rates and longer 
sentences have been driving trends. In this part of the paper 
I examine two recent developments in NSW. The first, 
MERIT, is a mainstream program operating in local courts, 
designed to divert offenders into treatment programs with 
the reduction of re-offending as one of its objectives. The 
second, the Fernando principles, are an Indigenous specific 
set of sentencing principles intended to assist judges in 
relevant cases.

A Bail-based Diversion: The MERIT Program 

The Magistrates Early Referral into Treatment program 
operates in more than 60 courts across NSW and offers eligible 
adults charged with an offence who have a substance abuse 
problem access to drug treatment prior to entering a plea and 
while on bail. A small number of courts also offer treatment 
for alcohol abuse. Magistrates are provided with a report 
on the defendant’s participation, which may be taken into 
account at sentencing. It is ‘the largest mainstream program 
that diverts adult defendants into treatment’ and has been 
described as a ‘highly appropriate intervention program for 
Aboriginal defendants’.104 It has been found to be associated 
with ‘improvements in dependence and psychological 
distress as well as general and mental health’.105

MERIT was reviewed by the NSW Auditor-General in 
a report which considered whether eligible Aboriginal 
people were getting access to the program, and whether the 
program was meeting their needs (although the review did 
not specifically deal with the needs of Aboriginal women). 
While referrals of Aboriginal people to the program have 
increased somewhat over time, they remain low: in 2007–08 
only 427 of an estimated 19,000 Aboriginal defendants were 
referred, and only 273 participated.106 An evaluation of the 
program found that over time the rate of Aboriginal people 
being accepted into the program decreased, while the rate for 
non-Aboriginal people remained the same. This decrease 
was found to coincide with a change to the Bail Act, which 
made it more difficult for repeat offenders or those who 
had previously breached bail to be released to bail. It was 
also said that some Aboriginal people were not accepted 
into the program because they were charged with assault, 
as the program excludes those who have committed serious 
violent offences.107
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Other barriers to Aboriginal defendants gaining access to the 
program identified by the Auditor-General were: the paucity 
of alcohol-specific programs;108 the fact that while solicitors 
were a key point of referral, many defendants did not have 
legal representation;109 the ‘disproportionate impact’ of 
eligibility criteria and the location of courts on Aboriginal 
defendants;110 and ‘the generally poor level of engagement 
and communication with Aboriginal defendants’.111 For 
instance, ‘[a] standard, case plan approach is used by MERIT 
teams to develop the treatment program for clients.’ However, 
it was found that ‘this approach did not recognise any 
special needs Aboriginal participants may have or recognise 
alternative treatment models that may be more suitable for 
Aboriginal clients.’112 These issues may also underlie the 
finding that one-in-three Aboriginal people referred to the 
program do not accept.113

The evaluation found that completion rates for Aboriginal 
people (50 per cent) were less than for non-Aboriginal 
people (60 per cent), and that the most common reason for 
non-completion for both groups was being breached by the 
staff for non-compliance.114 Outcome data was not reported 
by gender.115 One hopeful finding reported by the Auditor-
General was that after an ‘Aboriginal Practice Checklist’ was 
trialled at several locations, completion rates for Aboriginal 
clients had increased to approximately 64 per cent.116

A further evaluation of MERIT focused on women, and found 
that at entry to and exit from the program, ‘women had 
significantly poorer general and mental health scores than 
men’.117 A higher proportion of women (22 per cent) than 
men (13 per cent) in the program were Aboriginal, but the 
findings did not otherwise distinguish between Aboriginal 
and other women.118 However, women were reported to be 
less willing than men to participate in the program due to 
family responsibilities and concerns about ‘the mandatory 
child protection obligations’ of staff, and were less likely 
to complete the program than men often due to a failure 
to attend. They were reported to have more complex 
commitments and higher rates of ‘co-morbid chronic mental 
health disorders and trauma’ than men, which constituted 
‘a significant barrier to female participation.’119 The authors 
noted the need for such programs to be more responsive 
women’s needs.

These reports demonstrate that the potential benefits of 
the programs are diminished or unavailable to Aboriginal 
women because standardised, mainstream programs 

have not anticipated their needs. The development of the 
Aboriginal Practice Checklist for MERIT seems to offer 
promise, but it too may prove to be inadequate if it does not 
explicitly consider the additional barriers that Aboriginal 
women face in accessing and completing the program.120 The 
high levels of victimisation among Aboriginal women are 
likely to affect some women’s capacity to participate and will 
require attention to their safety. The competing demands of 
child care and other familial responsibilities also mean that 
location and transport are very significant considerations and 
make regular attendance difficult. Together with the fear of 
mandatory child protection reporting, these are formidable 
obstacles to Aboriginal women’s participation. Further, a 
checklist is not an adequate substitute for the involvement of 
Aboriginal people in developing and delivering appropriate 
programs and services.

B Sentencing: The Fernando Principles

Several reports in NSW have recommended the trial 
of the abolition of short-term sentences, especially for 
Indigenous women, in recognition of the damaging effects of 
imprisonment, the evidence reviewed above that Indigenous 
women commonly serve shorter sentences, lack of access 
to programs for short-term inmates and the likelihood 
that short sentences serve little rehabilitative purpose, and 
the need to overcome Indigenous over-representation.121 
However, these recommendations have not been acted on. 
The sole Indigenous-specific sentencing initiative has been 
the development of common law principles guiding the 
sentencing of Indigenous offenders.122

The so-called Fernando principles were articulated by Wood 
J in R v Fernando. The decision sets out sentencing principles 
that may be relevant to Aboriginal offenders in certain 
circumstances, with particular reference to alcohol abuse and 
violence, while not establishing Aboriginality as a mitigating 
factor per se. A thorough review was undertaken by Janet 
Manuell SC for the NSW Sentencing Council, but did not 
address gender specifically.

Manuell found that the principles were not always applied 
and were seen as applicable in only a very narrow range 
of circumstances.123 The potential ambit of the principles 
has been read down in subsequent appellate decisions. 
For instance, other commentary points to decisions that 
seem to turn narrowly on questions of whether a person 
is ‘Aboriginal enough’, and whether the principles might 
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apply to Aboriginal people in urban settings.124 Research 
undertaken for this paper identified six cases in which 
the Fernando principles had been considered or applied 
to women defendants, and no real elaboration of how the 
principles might relate to women.125 In two of these cases the 
Fernando principles were found not to apply.126

An interesting point of contrast has been the Canadian 
statutory provision, Criminal Code Part XXIII section 718.2, 
which provides that in sentencing ‘all available sanctions 
other than imprisonment that are reasonable in the 
circumstances should be considered for all offenders, with 
particular attention to the circumstances of aboriginal offenders.’ 
This was considered in R v Gladue,127 in which the Supreme 
Court of Canada described the over-representation of 
Indigenous people in Canada as a crisis, and recognised 
systemic discrimination in the criminal justice system. The 
Court found that 

[t]he remedial component of the provision consists not only 
in the fact that it codifies a principle of sentencing, but, far 
more importantly, in its direction to sentencing judges to 
undertake the process of sentencing Aboriginal offenders 
differently, in order to endeavour to achieve a truly fit and 
proper sentence in the particular case.128

The provision ‘amounts to a restraint in the resort to 
imprisonment as a sentence, and recognition by the 
sentencing judge of the unique circumstances of aboriginal 
offenders.’129 Canadian governments have subsequently 
developed a system of community-based justice programs 
including the Aboriginal Justice Strategy.

The Canadian approach to sentencing demonstrates a focus 
on substantive equality,130 which is not limited to redressing 
any evidence of discriminatory sentencing. Indeed, in 
a manner consistent with the approach adopted in the 
RCIADIC, Aboriginal over-representation in the Canadian 
criminal justice system is understood to have complex roots 
arising from the legacy of colonisation, factors that are 
seen as relevant in sentencing.131 However, the Canadian 
developments have been somewhat controversial. For 
instance, Stenning and Roberts criticise the approach on 
several grounds, including that they find no evidence of 
discrimination in sentencing, and, they argue, because it 
‘violates a cardinal principle of sentencing (equity) relevant 
to all’.132 In reply, Rudin and Roach argue, inter alia, that the 
intent of the provision is to reduce over-representation in 

prison and is not to limited to redressing any discrimination 
in sentencing, that Aboriginal defendants are distinguishable 
from other disadvantaged defendants by reference to the 
impact of colonisation, and that Stenning and Roberts 
mistakenly adhere to formal equality when Canadian law 
instead favours substantive equality.133

An approach founded on substantive equality has not been 
endorsed in the NSW context, where the clear preference 
lies with formal equality.134 For instance, the NSW Law 
Reform Commission (NSWLRC) specifically rejected 
‘legislative prescription’ of sentencing principles on the 
basis that it ‘would add nothing to the existing common 
law’. By contrast with the recognition by the Canadian 
Supreme Court of systemic discrimination in the criminal 
justice system, the NSWLRC commission noted only that 
‘the potential for discrimination against Aboriginal offenders 
still exists,’ but at the same time rejected ‘the notion that 
this would be overcome by a legislative statement of 
sentencing principles.’135 The Sentencing Council also 
dismissed the Canadian approach, stating a preference for 
the present Australian position which ‘does not offend the 
basic principle that the same sentencing principle apply 
irrespective of the offender’s identity or membership of an 
ethnic or racial group’.136

The rejection of an approach founded on substantive 
equality by two eminent NSW bodies is regrettable, since, 
as in Canada, there are clear policy reasons for endorsing 
such an approach.137 However, as in Canada, it may require 
legislative action to bring it about, perhaps an unlikely 
outcome in an era of punitive populism.

The explicit adoption of a substantive equality approach 
offers a way forward for Indigenous women since it has 
the potential to bring a more contextual understanding 
to their experiences as both Indigenous people and as 
women. In 1994, the Australian Law Reform Commission 
(‘ALRC’) promoted reforms based on substantive equality, 
recognising the need to ‘[place] inequality in the context 
of disadvantage’. However their recommendations, which 
included an Equality Act, were not adopted.138

While there remain compelling reasons why questions 
of justice need to be approached through a concern for 
substantive equality, Canadian experience indicates that this 
is unlikely to be a sufficient means of redressing Indigenous 
women’s over-representation within the criminal justice 
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system. Ten years on from Gladue the capacity of courts 
to reduce over-representation of Aboriginal people in the 
prison system in Canada has been described as ‘dismal’.139 
The growth in the percentage of Aboriginal women in the 
prison system from 2004/2005 to 2008/2009 outstripped that 
for men, and in ‘2008/2009, Aboriginal women represented 
28 per cent of all women remanded and 37 per cent of 
women admitted to sentenced custody’.140

Toni Williams has argued with respect to the Canadian 
situation that although the legal principles require that 
offences by Aboriginal people be considered in context, 
this contextualisation does not necessarily produce 
lesser sentences, since those factors can be interpreted 
differentially, including as indicating that the offender is 
risky or dangerous.141 As she goes on to say, ‘the Gladue 

decision essentially requires judges to consider the 
social context of an Aboriginal defendant when passing 
sentence and assumes that such consideration makes it less 
likely that an Aboriginal defendant will receive a prison 
sentence.’142 There is a tension in that these factors can be 
seen as reasons for lesser punishment and as markers of 
risk; ‘an individual’s experience of hardship or needs may be 
subordinated to the perceived demands of social protection 
if that hardship or need is constituted as a risk, as in effect 
situating the individual among the “dangerous classes”’.143 
For Aboriginal women, she sees a danger that a contextual 
analysis may see them portrayed ‘as over-determined 
by ancestry, identity and circumstances, thereby feeding 
stereotypes about criminality that render the stereotyped 
group more vulnerable to criminalization.’144

One possible implication of William’s research is that justice 
practices that have Indigenous legal actors, including circle 
sentencing and specialist Indigenous courts, may be better 
placed to undertake such contextual analysis and sentencing. 
Indigenous justice practices are now well established in 
some settings in Australia. Several such initiatives have been 
endorsed by the Productivity Commission as examples of 
‘things that work’; these include Aboriginal sentencing 
within the South Australian magistrates courts, the South 
Australian Aboriginal conferencing initiative in Port 
Lincoln, and Aboriginal courts such as the Murri court in 
Queensland and the Koori court in Victoria.145 However, 
here too, the need for explicit attention to the intersection 
of race and gender will arise if Indigenous women’s needs 
are to be met. 

V Conclusion 

This paper has documented enduring and repeated failures to 
pay sufficient regard to Aboriginal women. An intersectional 
analysis that recognises the specific circumstances that 
contribute to Aboriginal women’s criminalisation and 
incarceration, coupled with an approach to the provision 
of services and support that focuses on substantive equality 
is crucial. But it is also not enough. As William’s work 
suggests, an intersectional analysis provides a vital first step 
in bringing recognition to Indigenous women but does not 
determine how that recognition is given expression within 
criminal justice practices. Indigenous women need to be fully 
involved in shaping the meanings that emerge.

Several recent reports and initiatives have given emphasis 
to the need to return to RCIADIC as guiding future 
developments.146 It is vital that Indigenous women have a 
voice in determining how best the blueprint provided by 
RCIADIC can be reconfigured so as to adequately represent 
their interests.
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tWENtY YEARS OF MONItORING SINCE tHE ROYAL 
COMMISSION INtO ABORIGINAL DEAtHS IN CUStODY: AN 
OVERVIEW BY tHE AUStRALIAN INStItUtE OF CRIMINOLOGY

Laura Beacroft,* Mathew Lyneham** and Matthew Willis***

I Introduction

The Royal Commission into Aboriginal Deaths in Custody 
(‘RCIADIC’) was established in 1987 by the Australian 
Parliament in response to concerns over the deaths of 
Indigenous people in custody. It examined the circumstances 
surrounding the deaths in prison or police custody of 99 
Indigenous people between 1 January 1980 and 31 May 1989. 
The RCIADIC found the rate of death in custody was not 
higher among Indigenous people in custody than among 
non-Indigenous people in custody. Rather, the fundamental 
issue was the extent to which Indigenous Australians were 
over-represented in their contact with the criminal justice 
system, the Royal Commission concluding that ‘[t]oo many 
Aboriginal people are in custody too often.’1

Among the concerns expressed by the Royal Commission 
was that statistics on both deaths in custody and the 
related issue of the numbers of persons in police custody 
were at best poor, if not simply unavailable. The final 
report of the RCIADIC therefore recommended a number 
of initiatives to improve statistical monitoring. These 
included the establishment of an ongoing program to 
monitor Indigenous and non-Indigenous deaths in custody. 
The Royal Commission recommended that the Australian 
Institute of Criminology (‘AIC’) be tasked with establishing 
and maintaining this program.2

A deaths in custody monitoring program, building on 
the data collection and reporting conducted to inform the 
RCIADIC, was commenced at the AIC in 1992, together 
with a complementary Police Custody Survey program. 
The AIC released the first deaths in custody report in 1992, 
covering deaths from 1980 to 1992, and has since produced 
annual reports on deaths under what is now known as the 

National Deaths in Custody Program (‘NDICP’). Following 
a meeting between the Australian Police Ministers’ Council 
and the AIC in 1994, the definition of a death occurring in 
police custody was broadened to include deaths occurring 
during police operations. The Police Custody Survey was 
first undertaken in 1988, to inform the work of the RCIADIC, 
then again in 1992 and every five years since.

This paper provides an overview of trends and issues 
emerging from analysis of this unique dataset compiled 
from more than 30 years of statistics on deaths in custody. 
The analysis includes data up to and including 2008. While 
data from 2009 had been collected through the NDICP, it 
was not ready for publication at the time of writing and 
will be reported in the next NDICP monitoring report. In 
keeping with the terms of the Royal Commission, the paper 
will focus particularly on the deaths of Indigenous persons.

II The NDICP

The AIC’s NDICP examines the incidence and circumstances 
of deaths in the criminal justice system, but does not 
monitor deaths in all institutions where persons may be in 
custody, such as those occurring in immigration detention 
centres and mental health institutions that are not managed 
by prison authorities. The scope of the NDICP’s monitoring 
is consistent with the recommendations of the RCIADIC.3 
Using nationally-agreed definitions and collection 
arrangements, all deaths in prison, juvenile custody and 
police custody - including deaths occurring in the process 
of a person being detained - are independently monitored, 
collectively analysed and reported annually.

The information held in the NDICP database is based on two 
main data sources:
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•  state and territory police services, correctional agencies 
and juvenile justice agencies; and

•  coronial records.

Following a death in custody, data collection forms are 
completed by custodial agencies and submitted to the AIC, 
together with any additional information such as offence 
records and police narratives. The collection process includes 
data on ‘borderline’ cases that do not clearly fall within the 
definition of a death in custody. The AIC is advised of such 
cases, but they are excluded from analysis until coronial 
findings determine whether they fall within the definitions. 
Coronial records such as transcripts of proceedings, coronial 
findings, pathology, toxicology and post-mortem reports 
are held in the National Coronial Information System 
(‘NCIS’), maintained by the Victorian Institute of Forensic 
Medicine. The AIC also draws upon media reports as a way 
of monitoring deaths in custody, using these as a trigger for 
following up reports from custodial authorities and liaising 
with authorities on ‘borderline’ cases, but media reports are 
not relied on to inform the NDICP database.

The NDICP database covers 63 fields of information 
(variables) for each individual dying in custody. Validation 
of the data is undertaken as coronial findings become 
available, which can at times be some years after a death 
has occurred. NDICP monitoring reports document any 
changes to previously reported information resulting from 
coronial outcomes – for instance when the cause of a death 
is medically determined to be different from that originally 
reported.

The Human Research Ethics Committee of the Victorian 
Department of Justice supervises the ethics of the NDICP, 
with secondary supervision by the AIC’s independent 
Human Research Ethics Committee. The AIC renews its 
ethics practices periodically. Requests for unpublished 
information by interested parties are subject to ethics review 
and agreement by the data providers: state and territory 
custodial authorities and the NCIS.

A Definitions

The definitions used to determine whether a case is a ‘death 
in custody’ are drawn from the recommendations of the 
RCIADIC.4 The working definitions used for inclusion in the 
NDICP are:

(i) Death in Prison Custody

Deaths in prison custody include those deaths that occur in 
prison. This also includes deaths that occur during transfer 
to or from prison, or in medical facilities following transfer 
from prison. The NDICP does not include individuals who 
are on parole or who are serving community-based orders.

(ii) Death in Juvenile Custody

Deaths in juvenile custody are those deaths that occur in a 
juvenile detention facility or in any circumstance where a 
juvenile is under the custodial control of a juvenile justice 
agency. This also includes deaths that occur during transfer 
to or from detention, or in medical facilities following transfer 
from detention. The NDICP does not include children placed 
into foster care.

(iii) Death in Police Custody

Deaths in police custody are divided into two main categories:

Category 1

(a)  Deaths in institutional settings (for example, 
police stations or lockups, police vehicles, during 
transfer to or from such an institution, or in 
hospitals, following transfer from an institution).

(b)  Other deaths in police operations where officers 
were in close contact with the deceased. This 
would include most raids and shootings by police. 
However, it would not include most sieges where 
a perimeter was established around a premise but 
officers did not have such close contact with the 
person to significantly influence or control the 
person’s behaviour (see Category 2).

Category 2

Other deaths during custody-related police operations. 
This would cover situations where officers did not 
have such close contact with the person to be able to 
significantly influence or control the person’s behaviour. 
It would include most sieges, as described above, and 
most cases where officers were attempting to detain a 
person, for example, during a pursuit.
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B A Note on Indigenous Status

An ongoing issue in maintaining deaths in custody data, 
and other criminal justice data more generally, is the 
determination of an individual’s Indigenous status. The 
manner in which Indigenous status is determined varies 
between different states and territories and sometimes 
between agencies within a state or territory. While most 
agencies use self-reporting of Indigenous status based on 
a standard question developed by the Australian Bureau of 
Statistics (‘ABS’),5 others rely on an officer’s educated, but 
still subjective judgment of physical appearance. While there 
are no cases in the NDICP dataset where an individual’s 
Indigenous status is not recorded, criminal justice data 
often contain a relatively large proportion of records with 
‘unknown’ Indigenous status. This can be a confounding 
factor in data on broader custodial populations6 and should 
be kept in mind when interpreting data in this report that 
use these broader populations as a base.

III Assessing Progress in Reducing Deaths in 
Custody

The NDICP reports on a range of high-level indicators for 
monitoring deaths in custody, including for Indigenous 
persons. These indicators provide a way of analysing 
changes over time, which in turn can inform the extent to 
which changes in policy and procedures have contributed to 
reductions in the number of deaths in custody. Key indicators 
used in monitoring reports, and in this paper, include:

1. Trends in numbers of deaths in prisons, police and 
juvenile detention, and the proportion of total deaths 
in each setting involving Indigenous persons.

2. Trends in the rate of death per 1,000 relevant adult 
prisoners.

3. Trends in causes of death, both natural and not natural 
causes.

IV Key Trends in Deaths in Custody – 1980 to 
2008

A Broad Trends

Since 1980, a total of 2,056 deaths in custody have occurred, 
with 1,260 of these deaths (61 per cent) occurring in prison. 
There have been 779 deaths (38 per cent) in police custody 
and custody-related operations and 17 deaths (< one per cent) 

in juvenile justice custody. Of the total deaths since 1980, 392 
(19 per cent) have been of Indigenous persons, with 209 of 
these (53 per cent) occurring in prison, 176 (45 per cent) in 
police custody and custody-related operations and seven 
(two per cent) in juvenile justice agencies. In other words, 
17 per cent of all deaths in prison have been of Indigenous 
persons and 23 per cent of all deaths in police custody and 
custody-related operations have been of Indigenous persons. 
There have been 17 deaths in juvenile justice custody. Due 
to the relatively small number of juvenile deaths, this paper 
focuses on deaths in prison and police custody. Forty-one per 
cent of those who died in juvenile justice custody have been 
Indigenous, which is in the context of the very high levels of 
Indigenous over-representation in juvenile detention.7

There has been considerable annual fluctuation in the 
proportion of people dying in custody who were Indigenous 
(see Table 1 over). While 26 per cent of all people dying in 
custody in 2005 were Indigenous, this fell to 12 per cent 
in 2007 and 15 per cent in 2008. Since 1980, the highest 
proportions of Indigenous deaths were in 1980, 1986 and 
2005 (26 per cent in each year), while the lowest proportions 
were in 1981 (11 per cent), 1993 (12 per cent) and 2007 (12 
per cent).

Caution should be taken in interpreting fluctuations in the 
per centage of deaths involving Indigenous persons each 
year as slight variations in the relatively small numbers 
concerned can have a significant effect on per centages. The 
largest number of Indigenous deaths in a single year was 22 
in 1995, while the lowest was five deaths in 1981. For the 29 
years for which data can be reported, there was an average 
of 13.5 deaths of Indigenous persons each year, compared 
with an average of 57.3 deaths of non-Indigenous persons 
each year.

Overall, the numbers of Indigenous deaths in custody 
increased from the late-1980s to the late-1990s and then 
began to decline. The full time series was fitted with a trend 
line which shows a statistically significant decrease in deaths 
since 1998 (p<0.001; see Figure 1 trend line). However, since 
2006 there has been a noticeable rise in the numbers of deaths 
each year for both prison and police custody. It remains to 
be seen whether this represents the beginning of a trend 
towards increasing numbers of deaths, or whether it is a 
short-term aberration against the longer trend of decreasing 
deaths. While Figure 1 only shows Indigenous deaths, non-
Indigenous deaths have followed a similar pattern.
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year

Indigenous No.

Non-Indigenous No.

Total No.

Proportion (%
) Indigenous

Indigenous No.

Non-Indigenous No.

Total No.

Proportion (%
) Indigenous

Indigenous No.

Non-Indigenous No.

Total  No.

Proportion (%
) Indigenous

Indigenous No.

Non-Indigenous No.

Total No.

Proportion (%
) Indigenous

1980 5 25 30 16.7 5 7 12 41.7 1 0 1 100.0 11 32 43 25.6

1981 1 27 28 3.6 3 12 15 20.0 1 0 1 100.0 5 39 44 11.4

1982 4 21 25 16.0 4 15 19 21.1 0 0 0 N/A 8 36 44 18.2

1983 5 26 31 16.1 6 10 16 37.5 0 1 1 0.0 11 37 48 22.9

1984 4 27 31 12.9 3 12 15 20.0 0 0 0 N/A 7 39 46 15.2

1985 4 22 26 15.4 6 16 22 27.3 0 0 0 N/A 10 38 48 20.8

1986 1 16 17 5.9 8 13 21 38.1 1 0 1 100.0 10 29 39 25.6

1987 5 48 53 9.4 15 28 43 34.9 0 1 1 0.0 20 77 97 20.6

1988 6 36 42 14.3 7 20 27 25.9 1 0 1 100.0 14 56 70 20.0

1989 4 36 40 10.0 10 13 23 43.5 0 1 1 0.0 14 50 64 21.9

1990 5 28 33 15.2 5 26 31 16.1 0 1 1 0.0 10 55 65 15.4

1991 8 31 39 20.5 5 26 31 16.1 0 0 0 N/A 13 57 70 18.6

1992 2 34 36 5.6 7 24 31 22.6 0 0 0 N/A 9 58 67 13.4

1993 7 42 49 14.3 3 30 33 9.1 0 1 1 0.0 10 73 83 12.0

1994 11 42 53 20.8 3 25 28 10.7 0 1 1 0.0 14 68 82 17.1

1995 18 41 59 30.5 4 22 26 15.4 0 2 2 0.0 22 65 87 25.3

1996 12 40 52 23.1 6 23 29 20.7 0 1 1 0.0 18 64 82 22.0

1997 9 67 76 11.8 6 23 29 20.7 0 0 0 N/A 15 90 105 14.3

1998 10 59 69 14.5 6 21 27 22.2 1 0 1 100.0 17 80 97 17.5

1999 13 46 59 22.0 6 21 27 22.2 0 0 0 N/A 19 67 86 22.1

2000 11 51 62 17.7 5 21 26 19.2 1 1 2 50.0 17 73 90 18.9

2001 14 43 57 24.6 4 31 35 11.4 0 0 0 N/A 18 74 92 19.6

2002 8 42 50 16.0 11 26 37 29.7 0 0 0 N/A 19 68 87 21.8

2003 10 30 40 25.0 8 28 36 22.2 0 0 0 N/A 18 58 76 23.7

2004 7 32 39 17.9 8 23 31 25.8 0 0 0 N/A 15 55 70 21.4

2005 7 27 34 20.6 8 16 24 33.3 0 0 0 N/A 15 43 58 25.9

2006 4 27 31 12.9 6 18 24 25.0 1 0 1 100.0 11 45 56 19.6

2007 5 40 45 11.1 4 25 29 13.8 0 0 0 N/A 9 65 74 12.2

2008 9 45 54 16.7 4 28 32 12.5 0 0 0 N/A 13 73 86 15.1

Total 209 1051 1260 16.6 176 603 779 22.6 7 10 17 41.2 392 1664 2056 19.1

Prison Police Juvenile Total

TAbLe 1: deAThs IN cusTody by cusTodIAL AuThoRITy ANd INdIgeNous sTATus, 1980–2008 (NumbeR)

source: AIc NdIcP 1980– 2008
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As is apparent in Figure 1, most deaths each year occur in 
prison. Considering people are generally held in prison for 
longer than they would be in other custodial settings, it is 
not surprising that more deaths occur in prison custody 
than in other settings. As outlined in the next section, high-
level trends in deaths in custody therefore tend to be largely 
shaped by trends in prison deaths and the factors driving 
these trends. A close examination of deaths in prison will be 
followed by a close examination of deaths in police custody 
and custody-related operations. As few deaths have occurred 
in juvenile custody, these deaths will not be examined in the 
same detail as those in other custody settings.

B Trends in Prison Deaths

The rate of death in prison per 1,000 adult prisoners (for both 
Indigenous and non-Indigenous prisoners) has fluctuated 
since the early 1980s (Figure 2). Between 1986 and 1988 
the annual rate increased from 1.5 to 4.4 deaths per 1,000 
prisoners. In the 1990s rates dropped, ranging between 2.3 
and 4 deaths per 1,000 prisoners each year. Since 1998, there 

has been a decrease in the rate of prison deaths, with the 
lowest rate for the recording period (1.2 deaths per 1,000 
prisoners) identified in 2006. In recent years, there has been 
a noticeable increase in the rate, with the national rate being 
two deaths per 1,000 prisoners in 2008.

From the late 1980s until the early 2000s, deaths resulting 
from self-inflicted injuries, such as hangings, were 
generally the most frequent cause of death in prison for 
both Indigenous and non-Indigenous prisoners. However, 
over the past decade this pattern has changed, with natural 
causes now the most common cause of death in prison each 
year (see Figure 3). The recent increase in rate of death in 
prison for both Indigenous and non-Indigenous prisoners is 
therefore partly explained by increasing numbers of older 
prisoners (Indigenous and non-Indigenous) dying in prison 
from natural causes such as heart attack and cancer.

(i) Deaths Due to Natural Causes – Prison

Since 1980, just over one-half (51 per cent) of all Indigenous 

fIguRe 1: INdIgeNous deAThs IN cusTody by TyPe of cusTody, 1980–2008 (NumbeR)

source: AIc NdIcP 1980–2008
significant to p<0.01
Note: ‘Police’ includes deaths in both police custody (category 1) and during custody-related operations (category 2). category 2 deaths have been 
included since 1990.
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fIguRe 2: PRIsoN cusTody deAThs by INdIgeNous sTATus (RATe PeR 1,000 AduLT PRIsoNeRs*), 1982–2008

* Rate per 1,000 relevant adult prisoners (see Part VI (A) below)
source: AIc NdIcP 1980–2008
Note: Indigenous status for the general prison population is not available before 1982.

fIguRe 3: mAIN cAuses of INdIgeNous deAThs IN PRIsoN cusTody, 1980–2008 (PeRceNTAge)

source: AIc NdIcP 1980–2008.
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prisoner deaths in custody were due to natural causes, 
compared with 37 per cent for non-Indigenous prisoners 
(see Table A2 in Appendix A). In 2008 the number of natural 
cause deaths in prison (n=37) was the highest ever recorded. 
In 2008 eight of the nine Indigenous deaths were due to 
natural causes.

The increasing incidence of deaths due to natural causes 
suggests the need for appropriate responses from 
correctional agencies. These responses will depend on a 
better understanding of prisoner health and the associated 
care required for prisoners. The definition of a natural 
cause death in the NDICP is quite broad and is currently 
under review. Under the present definition there are ten 
different classifications of natural cause deaths. These 
classifications cover major bodily systems and disease types, 
and allow for cross-classification for multiple causes as well 
as undetermined cases where a Coroner cannot give an 
unequivocal determination as to cause of death.

Since 1980 there have been a total of 490 deaths in prison 
attributed to natural causes, with 441 (90 per cent) being 
further classified under one of the ten specific classifications 
of natural cause. The remaining cases had insufficient 
information to allow classification. Of the 441 natural cause 
deaths that have been categorised, 208 (47 per cent) were due 
to heart disease, 80 (18 per cent) were due to cancer, 46 (10 
per cent) were due to respiratory disease and 23 (five per 
cent) were strokes. A total of 29 deaths (seven per cent) were 
due to multiple medical conditions and the remainder due to 
various other conditions.

Of the 490 natural cause deaths occurring in prison custody, 
106 were of Indigenous people and 99 cases had sufficient 
information to classify under one of the natural cause 
classifications. Of these, 60 (61 per cent) were due to heart 
disease, eight (eight per cent) resulted from cancer, seven 
(seven per cent) resulted from respiratory disease and two 
(two per cent) occurred as the result of strokes. The remainder 
were due to multiple medical conditions and various other 
conditions.

It can be seen that a large proportion of natural cause deaths 
in prison since 1980 were the result of ongoing serious 
health conditions, particularly heart disease. A recent study 
completed by the Australian Institute of Health and Welfare8 

on the health of Australia’s prisoners sampled a total of 9,149 
prisoners, covering almost one-third of all persons in custody 

at the time of the survey. It found that a higher proportion 
of 35- to 44- year- old prisoners had asthma, cardiovascular 
disease and diabetes than persons of this age in the general 
population.9 In addition, findings from this study showed 
that ‘[r]ates of hepatitis B and C are significantly higher 
among prison entrants than the wider community, as well 
as high levels of smoking, alcohol consumption and illicit 
drug use.’10

(ii) Age at Death – Prison Custody

People who die in custody tend to do so at much younger 
ages than the general population. In 2008 the median age at 
death in the general population was 78.1 years for males and 
84.0 years for females.11 For prisoners in 2008, the median 
age at death was 43 years for males and 53 years for females, 
differences of 31.5 and 31.0 years respectively. There are 
some substantial difficulties with directly comparing the 
life expectances of prison and non-prison populations due 
to differences between the populations such as age profiles, 
histories of socio-economic disadvantage and substance use. 
Nonetheless, this points to the seriousness of the health and 
wellbeing issues facing prisoners and correctional agencies.

Indigenous prisoners, like the Indigenous population as a 
whole, experience poorer average health than non-Indigenous 
people. Indigenous Australians experience higher rates of 
long-term health conditions such as asthma, diabetes and 
kidney failure than non-Indigenous Australians.12 The most 
recent ABS statistics show that the average life expectancy 
for Indigenous males is 11.5 years less than for their non-
Indigenous counterparts. Indigenous women have a mean 
life expectancy 9.7 years less than non-Indigenous women.13 

This recognised gap in health outcomes at least partly 
explains why greater proportions of Indigenous prisoners die 
of natural causes, and at younger ages, than non-Indigenous 
prisoners. Data from the NDICP show that since 1980, 83 per 
cent of Indigenous deaths in prison of persons aged between 
40 and 54 years were due to natural causes. All Indigenous 
deaths in prison since 1980 of persons aged over 55 years 
were attributable to natural causes.

As the prison population ages, health issues associated with 
aging impact on deaths in custody. The median age at death 
for all prisoners, including Indigenous prisoners, has been 
increasing over the past decade. By way of explanation, 
median age is the middle age out of all persons dying within 
a group of people, such that half the ages in the list are less 
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than the median, and half the ages are greater. Median age is 
a more reliable measure of central tendency than average age 
in the context of these data. Figure 4 shows that the median 
age of Indigenous and non-Indigenous prisoners dying 
in custody has risen, particularly over the last decade. For 
Indigenous prisoners, median age at death has risen from a 
low of 24 years in 1990 to a high of 50 years in 2007. More 
generally, of the 37 people who died from natural causes in 
2008, 30 were persons aged 40 years or older and the median 
age for all persons dying of natural causes in prison in 2008 
was 52 years. In other words, those persons dying of natural 
causes in prison are much older than the median age of the 
prison population.

(iii) Over-representation – Prison

It is well documented that Indigenous Australians are 
significantly over-represented in all areas of the criminal 
justice system, particularly in juvenile detention,14 police 
custody incidents15 and prison.16 Figure 5 (see over) shows 
fluctuations in the ratio of Indigenous to non-Indigenous 
rates of death in prison custody. That is, Figure 5 illustrates 

the likelihood of Indigenous persons dying in prison 
compared with their non-Indigenous counterparts. The over-
representation ratio is a well-recognised indicator where, 
in this case, a result over one indicates over-representation 
of Indigenous persons in prison deaths. Indigenous over-
representation was at its highest in 1995 (where for every one 
non-Indigenous death in prison there were 2.1 Indigenous 
deaths). However, it is encouraging to note that since this 
peak in the mid-1990s there has been a steady decline in 
the over-representation ratio, with levels recorded in recent 
years being some of the lowest seen since 1980. In 2008 the 
over-representation ratio was 0.6, representing one of the 
lower ratios ever seen.

Furthermore, in 2008 the nine Indigenous deaths in prisons 
(17 per cent of total prison deaths in 2008) were lower than 
would be expected based on the per centage of Indigenous 
people imprisoned (26 per cent). The rate for Indigenous 
deaths in custody in 2008 was 1.3 per 1,000 Indigenous 
prisoners, compared with the higher rate of 2.2 per 1,000 
non-Indigenous prisoners.

fIguRe 4: medIAN Age AT deATh IN PRIsoN, by INdIgeNous sTATus ANd yeAR, 1980–2008

source: AIc NdIcP 1980–2008
Note: Indigenous status for the general prison population is not available before 1982.
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fIguRe 5: oVeR-RePReseNTATIoN RATIo* of INdIgeNous deAThs IN cusTody, 1982–2008

*Rate per 1,000 relevant adult prisoners
source: AIc NdIcP 1980– 2008
Note: Indigenous status for the general prison population is not available before 1982.

fIguRe 6: TReNds IN deAThs IN PoLIce cusTody ANd cusTody-ReLATed oPeRATIoNs, 1980–2008 (NumbeR)

source: AIc NdIcP 1980–2008

Access to legal assistance services
Submission 12 - Attachment 1



(2011)  15(1)  A ILR 73

C Trends in Police Custody Deaths

Before 1990 only deaths occurring in institutional settings, 
such as police cells and watch-houses, were included in 
the NDICP database. Although data is available on some 
police custody deaths since 1980, the analyses and trends 
discussed here are based on data from 1990 onwards, 
when data on deaths in police operations as well as police 
institutional settings began being collected. However, for 
the purposes of transparency, data from 1980 is included in 
tables/figures and appendixes as applicable.

The annual number of Indigenous and non-Indigenous 
deaths in police custody has been largely stable since 1990, 
with a peak of deaths in 2002 and then a decline to 2006, after 
which it rose to levels similar to those recorded throughout 
the 1990s (Figure 6). This generally stable trend in police 
custody deaths obscures changes in the circumstances of 
deaths occurring in police custody. As noted previously, the 
circumstances of police custody deaths are either Category 
1 deaths (in institutional settings, such as police cells, raids, 
shootings) or Category 2 deaths (during sieges and police 
pursuits). These two categories exhibit different trends. 

fIguRe 7: deAThs IN PoLIce cusTody ANd cusTody-ReLATed oPeRATIoNs by INdIgeNous sTATus, 1990–2008 (PeRceNTAge)

source: AIc NdIcP 1980–2008

Looking more closely (see Figure 6), it is apparent that 
since 1990 Category 1 deaths have declined, while Category 
2 deaths increased between 1990 and 2001 but have since 
decreased markedly. Overall, Category 2 deaths have 
consistently been more prevalent than Category 1 deaths 
each year since 1999.

The trend for deaths in police custody involving Indigenous 
persons is similar to the trend for all deaths in police 
custody, with Category 2 deaths accounting for the majority 
of Indigenous deaths in police custody. However, the trend 
for Indigenous deaths involves a less dramatic rise in 
Category 2 deaths and little change in Category 1 deaths.

For deaths in police custody, the proportion of those dying 
who were Indigenous is used as an indicator of over-
representation (Figure 7). At this time reliable rates for 
deaths in police custody cannot be calculated as consistent 
data on the population basis (the total number of people 
in police custody) is not available; the AIC has reviewed 
its Police Custody Survey to consider ways to improve its 
utility in overcoming this gap (see methodology note two). 
Of all deaths in police custody recorded in the NDICP since 
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1980, 23 per cent involved Indigenous persons (n=176). 
While the numbers of deaths of Indigenous persons has 
remained relatively stable over the last two decades, 
the proportion of all police custody deaths that involve 
Indigenous persons has dropped recently. In 2007 and 
2008 some of the lowest historical proportions of deaths 
involving Indigenous persons were recorded (14 per cent 
and 13 per cent respectively). This drop is in part due to 
higher numbers of non-Indigenous persons dying, mostly 
in the process of being detained, Category 2 deaths.

(i) Deaths Due to Natural Causes – Police Custody

Since 1990, when deaths in police custody-related 
operations began to be collected, there have been 53 deaths 
in police custody due to natural causes (nine per cent of 
all police custody deaths since 1990). Twenty-one of these 
deaths (40 per cent) were of Indigenous persons and 32 (60 
per cent) were non-Indigenous. Further details of the cause 
of death is recorded for 48 of these cases, with the majority 
of these (60 per cent; n=29) being due to heart disease, six 
(13 per cent) due to multiple conditions and four (eight per 
cent) due to respiratory illness. Another form of disease or 
illness accounted for the remaining cases (refer to Appendix 
Table A3).

(ii) Age at Death – Police Custody

Those who die in police custody tend to be younger than 
those who die in prison. For all deaths since 1980, the median 
age at death in police custody is 30 years, compared with 
34 years for deaths in prison custody (Figure 8). However, 
when comparing the longer term trends in median age at 
death between police and prison custody deaths, it can be 
seen that median age at time of death has risen for those 
in prison custody, while for police custody the median age 
has remained fairly stable. For example, in 2008 the median 
age at death for police custody was 29 years, much younger 
than the median age at death of 43 years in prison custody. 
This younger age profile of persons dying in police custody 
reflects the broader literature which shows that persons aged 
under 30 years, predominantly younger males, are more 
likely than other groups to engage in offending and as a 
result are more likely to come into contact with police.17

The younger age profile for deaths in police custody is 
more pronounced for Indigenous persons than it is for non-
Indigenous persons. Of the 109 total Indigenous deaths 
in police custody since 1990, the median age at death was 
27 years, which compares with the median age for non-
Indigenous persons over the same period of 30 years. Some 

fIguRe 8: medIAN Age AT deATh of PoLIce cusTody deAThs, by INdIgeNous sTATus, 1980–2008 (yeARs)

source: AIc NdIcP 1980–2008
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44 per cent of Indigenous people who have died in police 
custody were less than 25 years of age at the time of death, 
compared with 25 per cent of non-Indigenous persons. When 
comparing the other age categories, it can be seen that 36 per 
cent of Indigenous deaths in police custody were of persons 
aged 25 to 39 years, compared with 44 per cent for non-
Indigenous persons. Indigenous persons aged 40 to 54 years 
comprised 17 per cent of all Indigenous deaths, compared 
with 21 per cent for non-Indigenous persons in the same age 
category. Finally, for persons aged 55 years or older, four per 
cent of all Indigenous police custody deaths were of persons 
aged 55 years or over, compared with eight per cent for non-
Indigenous persons (see Figure 8).

The greater proportion of deaths in police custody 
of Indigenous persons in the younger age categories 
compared with non-Indigenous persons in part reflects the 
younger age profile of the overall Indigenous population.18 
This potentially leads to a greater relative proportion of 
the Indigenous population coming into contact with the 
criminal justice system, including being placed in custody, 
compared with the non-Indigenous population. Indeed, 
a recent longitudinal cohort study of persons born in 
Queensland in 1990 and their contact with the criminal 
justice system found that

when gender and Indigenous status were examined it was 
found that two in three (n=934, 62.6%) of all Indigenous 
males and one in four (n=429, 27.8%) Indigenous females 
had a record of offending by the age of 17 years compared to 
one in 10 (n=3,611, 12.8%) non-Indigenous males and one in 
20 (n=1,823, 6.9%) non-Indigenous females.19

Research also indicates that young people aged 15 to 19 
years are responsible for a much greater proportion of 
offences and have greater contact with the criminal justice 
system than those in other age groups.20 Juveniles’ increased 
risk of offending can be attributed to factors including a 
lack of maturity, propensity for risk-taking behaviours and 
susceptibility to peer influences. This is particularly so when 
these factors coincide with intellectual disability or mental 
illness and when coupled with juveniles’ increased risk of 
victimisation, compared with other age groups.21

That is, available evidence suggests that the younger age 
profile of the Indigenous population generally compared 
to the non-Indigenous population, combined with a greater 
proportion of Indigenous young people coming in contact 

with the criminal justice system, contributes to the continuing 
over-representation of Indigenous persons in custody. 
Reducing the numbers and frequency with which Indigenous 
persons come into contact with the criminal justice system 
was one of the key recommendations put forward by the 
RCIADIC, and this remains an ongoing challenge now.

D Deaths Not Due to Natural Causes – All 
Custody Settings

The RCIADC was established ‘in response to a growing 
public concern that deaths in custody of Aboriginal people 
were too common and public explanations were too evasive 
to discount the possibility that foul play was a factor in 
many of them.’22 For this reason, the focus of this section is 
on deaths attributable to causes other than natural causes. 
In particular, trends for self-inflicted hangings, and also 
deaths that were caused by the actions of another person, are 
considered.

Hanging as a cause of death in all forms of custody (prison, 
police and juvenile custody) has been generally decreasing 
since the late 1990s, with the lowest recorded numbers 
occurring in 2006 and 2007, for both Indigenous and non-
Indigenous persons (Figure 9 and 10). The majority of 
hangings occur in prisons; hanging as a cause of death in 
prison has been decreasing since the early 2000s for both 
Indigenous and non-Indigenous persons (see Appendix Table 
A2). Hanging deaths in police custody and custody-related 
operations have also declined for both Indigenous and non-
Indigenous persons, from an average of 8.6 deaths per year 
from 1980 to 1989 to an average of 2.4 deaths per year from 
1990 to 2008 (see Appendix Table A3). While conclusions 
cannot be drawn about hanging deaths in juvenile justice 
custody due to the small numbers, as explained above, in 
the interests of full reporting it is noted that hanging deaths 
in juvenile custody occur very infrequently, with the last 
recorded hanging death being in 2000; since 1980, only two 
per cent of all hanging deaths have occurred in juvenile 
custody.

The decrease in hanging deaths is due in part to efforts to 
remove hanging points and other materials that could be 
used in a hanging from prisons and police cells, a prevention 
strategy that has been informed by specific analysis of these 
matters in the NDICP. Of the 340 hanging deaths in prison 
custody between 1990 and 2008 for which the information 
is available (seven per cent have missing information), cell 
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fIguRe 9 - deAThs IN ALL foRms of cusTody by cAuse of deATh, 1980–2008 (PeRceNTAge)

Note: Includes prison and police custody, police operations, and juvenile custody.
source: AIc NdIcP 1980–2008

fIguRe 10 - deAThs of INdIgeNous PeRsoNs IN ALL foRms of cusTody by cAuse of deATh, 1980–2008 (PeRceNTAge)

Note: Includes prison and police custody, police operations, and juvenile custody.
source: AIc NdIcP 1980–2008
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bars accounted for 39 per cent (n=134) of hanging points, 
other fittings inside cells comprised 36 per cent (n=121) and 
shower fixtures comprised 13 per cent (n=44). Bed sheets 
have consistently been the most commonly used object in 
hanging deaths each year (61 per cent).

Liability for a death in custody is not well captured in the 
NDICP database and is currently under review. However, 
there is information in the NDICP that provides an indication 
of deaths that were caused by the actions of another person; 
such deaths are not necessarily of a criminal nature since the 
data has not been checked against any court proceedings 
that might have followed the coronial findings. There have 
been 190 deaths in custody where the death was associated 
with the actions of another person (such as an inmate fatally 
wounding another inmate or a police shooting during a 
police operation), which represent nine per cent of all deaths 
in custody recorded since 1980. Forty-two per cent (n=80) 
occurred in prison custody and 58 per cent (n=110) occurred 
in police custody. There have been no deaths resulting from 
the actions of another person recorded in juvenile custody. 
Deaths in prison custody resulting from the actions of 
another person almost exclusively involved some form of 
trauma inflicted by another prisoner, whereas those in police 
custody almost exclusively resulted from shootings during 
police operations. Of the 80 cases of deaths resulting from 
the acts of another person in prison custody, 10 per cent (n=8) 
involved Indigenous victims, and for police custody and 
custody-related operations, nine per cent (n=10) involved an 
Indigenous victim.

These indicative findings suggest mental illness and the 
misuse of drugs and alcohol as cross-cutting issues for 
deaths in custody. There are many challenges that police face 
when seeking to detain people affected by mental illness or 
intoxication, as well as for correctional services in working 
with mentally unwell prisoners and protecting prisoners 
from other inmates. Responding to these challenges requires 
the continuing development of appropriate policies, 
processes and operating procedures that help to safeguard 
the wellbeing of police detainees, prisoners and officers. The 
presence of mental illness issues among persons in custody is 
an issue for all custodial authorities. Research has found that 
prisoners in Australia had higher rates of schizophrenia and 
psychotic disorders than the wider community and the per 
centage of the prison population with these mental illnesses 
was much higher in Australia than in New Zealand, Canada 
or other comparable countries.23

V Achieving Further Progress in Reducing 
Indigenous Deaths in Custody

Twenty years ago the RCIADIC concluded that the 
fundamental issue was not that Indigenous people in 
custody were more likely to die than non-Indigenous 
people in custody, but that Indigenous people were far 
more likely to be in custody in the first place. While the 
numbers and rates have changed since the time of the Royal 
Commission, the essential problem that was identified 
remains the same now: today Indigenous people comprise 
less than 2.5 per cent of the total Australian population24 
yet account for over a quarter (28 per cent) of young people 
in juvenile detention,25 one-third (33 per cent) of people 
involved in police custody incidents26 and more than 
one-quarter (26 per cent) of the total prison population.27 
It is a deceptively simple, but undeniably cogent fact that 
Indigenous Australians get locked up more often than other 
Australians.

At one level, there is some faint comfort in knowing that 
Indigenous people in custody are no more likely to die 
than non-Indigenous people in custody. Indigenous 
Australians are certainly over-represented among deaths 
in custody compared with their representation in the 
general Australian population, but they are not over-
represented in comparison with the extent to which they 
appear in custodial populations. Custodial authorities 
have responded to the issues raised through the RCIADIC 
and subsequently through the NDICP, with operational, 
procedural and policy changes contributing to a reduction 
in self-inflicted deaths to the point where they now represent 
both the smallest number and smallest proportion of deaths 
since monitoring began. While any self-inflicted death is a 
tragedy, the scale of this tragedy has been declining.

Alongside the reduction in self-inflicted deaths, deaths 
from natural causes have been increasing. While more 
research is needed, it appears that ageing of the general 
population is leading to a relatively older prison 
population, with resulting implications for the nature of 
deaths in custody. The gap in health and mortality between 
Indigenous and non-Indigenous Australians is large and 
well-documented.28 Coupled with the health disadvantages 
experienced by those entering the prison system more 
generally, the physical wellbeing of Indigenous prisoners is 
a continuing challenge for custodial authorities.
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As the RCIADIC established so clearly, further efforts to 
reduce Indigenous deaths in custody must focus on reducing 
the number of Indigenous people who come into contact 
with the criminal justice system. There are many reasons 
why the rates of Indigenous over-representation remain 
high, despite the efforts of government and other agencies 
and Indigenous Australians themselves to close the gap 
on Indigenous disadvantage in the criminal justice system. 
There are many factors that contribute to high rates of 
offending among Indigenous Australians, leading to their 
over-representation in prison and police custody. These 
include the impacts of colonisation, the policies and practices 
of past governments, socio-economic disadvantage, alcohol 
misuse, the intergenerational transmission of violence and 
the younger age profile of the Indigenous population.

Recent research provides some insights into why Indigenous 
over-representation in the criminal justice system remains 
such a problem. Research conducted by the NSW Bureau of 
Crime Statistics and Research showed that rising Indigenous 
imprisonment rates in that state between 2001 and 2008 were 
largely due to increased severity by the criminal justice system 
in bail and sentencing decisions.29 Indigenous offenders were 
found to have been more likely to be refused bail, to spend 
more time on remand, to be sentenced to imprisonment and 
to receive longer sentences than previously was the case, 
although these sentences were not necessarily longer than 
those given to non-Indigenous offenders. Importantly, the 
research showed that increased imprisonment rates were not 
the result of increased offending. Due to differences between 
the criminal justice systems across the states and territories, 
further research would be needed to show whether similar 
factors caused increased Indigenous imprisonment in the 
other states and territories.

A separate recent study by the NSW Bureau of Crime Statistics 
and Research examined why the imprisonment rate in New 
South Wales (‘NSW’) is much higher than in Victoria.30 The 
study concluded that the higher NSW imprisonment rate 
is attributable to the combination of a higher rate of court 
appearance, a slightly higher conviction rate and higher 
likelihoods of both remand in custody and imprisonment.

A study into sentencing outcomes found that Indigenous and 
non-Indigenous offenders tend to receive equal sentences 
for similar offences.31 By examining judges’ sentencing 
remarks and controlling for the effects of offenders’ social 
backgrounds and criminal histories, the study found similar 

results to a number of earlier studies that looked at possible 
sentencing disparities. South Australia was the one state 
where Indigenous offenders tended to receive more lenient 
sentences, with judges’ remarks showing they understood 
the issues faced by Indigenous offenders and took their social 
circumstances into account, recognising situations where 
offenders were motivated by necessity and survival rather 
than greed.

There are many different ways of seeking to reduce Indigenous 
contact with the criminal justice system, but perhaps the 
greatest value can be achieved through programs and services 
aimed at reducing levels of recidivism. A recent NSW study 
found that reducing the rate of Indigenous re-appearance in 
court by 20 per cent almost halved the ratio of Indigenous 
to non-Indigenous Local Court appearances.32 The study 
concluded that offender rehabilitation and assistance with 
improving compliance with court orders should be the focus 
of efforts to reduce over-representation. While correctional 
authorities are making progress in offender rehabilitation 
programs for Indigenous offenders, there remains a need for 
more culturally appropriate programs that better meet the 
needs of Indigenous offenders, including measures to help 
them deal with the grief and trauma issues that can impede 
their capacity to fully engage with programs and services.33

While deaths in juvenile detention are rare, this does not 
obviate the need for measures designed to reduce the 
involvement of Indigenous young people with the criminal 
justice system. Over-representation in juvenile detention 
remains unacceptably high, and as long as this continues 
to be the case, there will continue to be a heightened risk of 
Indigenous young people entering adult custody. Efforts to 
reduce Indigenous contact with the criminal justice system 
must include early interventions to reduce juvenile offending.

There is also no doubt that the misuse of alcohol is a major 
risk factor for offending, including Indigenous offending.34 

Interventions aimed at limiting the harms associated with 
alcohol use through a combination of demand and supply 
reduction approaches have great potential for achieving 
substantial and lasting benefits for Indigenous Australians 
and further reducing their representation in deaths in 
custody statistics.

Although it may never be possible to completely prevent 
Indigenous Australians dying in custody especially given the 
trend of prisoners being older, as long as Indigenous persons 
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remain over-represented at all stages of the criminal justice 
system the number of Indigenous people dying in custody 
will remain unacceptably high. It is only through continued, 
concerted and informed efforts to reduce Indigenous contact 
with the criminal justice system that this problem can be 
appropriately managed.

VI Notes on Analytical Methodology

A Rate of Death Per 1,000 Relevant Adult 
Prisoners

Rates are calculated by dividing the number of deaths 
in prison by the relevant prison population and then 
multiplying the result by 1,000; the relevant population is 
the total population of adult prisoners for overall rates, the 
total population of Indigenous prisoners for Indigenous 
rates of death and the total population of non-Indigenous 
prisoners for non-Indigenous rates of death. The population 
numbers used as the denominator are taken from the annual 
prisoner census conducted by the ABS.35 The ABS census 
counts all prisoners in corrective services custody in each 
state and territory as at midnight on 30 June. Rates are only 
calculated back to 1982 as comparable prison census data 
are not available prior to 1982. Comparison of rates indicate 
whether there is over-representation by Indigenous persons 
in deaths, and ‘rate ratios’ are used for this purpose; a rate 
ratio is calculated by dividing the Indigenous rate of death 
by the non-Indigenous rate.

B Proportion of All Deaths in Police Custody That 
Involve Indigenous Persons

Proportions are used because it is not currently possible to 
calculate rates of death in police custody; there is no reliable 
data available on the number of people who are placed into 
police custody each year or the number of people who come 
into contact with police in custody-related operations. This 
information is not available through the AIC’s Police Custody 
Survey, because this survey only captures data for persons 
held in police cells and watch-houses over a one month 
period, approximately every five years. While it is indicative 
of the numbers of people being held in police custody, it 
does not cover all types of police custody or custody-related 
operations, for example custody that does not involve being 
held in a police cell, and it would be unreliable to extrapolate 
custody populations from the survey data and to draw 
conclusions for periods other than those directly covered by 

the survey. The possibility of gaining better police custody 
data for the NDICP is an issue the AIC is pursuing with 
police agencies.

C Other Notes

Analyses in this paper have been conducted for the total 
number of cases known to the AIC at the time of writing 
and for which the relevant information is available. The AIC 
is reviewing its data on total numbers of deaths in custody 
cases following advances in electronic processes for this 
task, for reporting in future monitoring reports. The total 
numbers of cases reported in this paper should be treated 
as a minimum, particularly for non-Indigenous deaths and 
deaths in motor vehicle pursuits. The next NDICP monitoring 
report, covering data to 30 June 2011, is due to be released 
shortly. Also, some cases have incomplete data where some 
variables are missing or unknown until a coronial finding 
is available. As a result, there are differences in the number 
of cases used for the various analyses. Finally, some column 
and row percentages may not total to 100 due to rounding.
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Appendix A: Detailed Findings from the National Deaths in Custody Program

TAbLe A1: RATe of deATh IN PRIsoN cusTody, by yeAR, JuRIsdIcTIoN, ANd INdIgeNous sTATus, 1990–2008 (RATe PeR 1,000 ReLeVANT AduLT 
PRIsoNeRs)

source: AIc NdIcP 1980–2008

Indigenous

Non-Indigenous

Indigenous

Non-Indigenous

Indigenous

Non-Indigenous

Indigenous

Non-Indigenous

Indigenous

Non-Indigenous

Indigenous

Non-Indigenous

Indigenous

Non-Indigenous

Indigenous

Non-Indigenous

Indigenous

Non-Indigenous

1990 3.45 2.25 0.00 0.90 5.44 3.11 0.00 2.64 8.08 2.48 0.00 4.45 0.00 7.75 0.00 0.00 2.45 2.28

1991 4.54 1.86 0.00 1.80 5.79 2.29 3.47 5.22 0.00 4.48 99.30 3.92 0.00 0.00 0.00 0.00 3.70 2.41

1992 1.54 1.76 0.00 1.38 2.71 5.46 0.00 2.27 0.00 4.14 0.00 7.81 0.00 7.99 0.00 0.00 0.90 2.55

1993 5.46 2.75 19.14 2.77 2.35 4.26 0.00 2.16 0.00 6.13 0.00 3.98 0.00 0.00 0.00 0.00 2.89 3.12

1994 3.64 3.49 0.00 1.26 7.23 3.61 2.91 2.76 4.34 1.79 0.00 8.62 3.02 0.00 0.00 0.00 3.93 2.97

1995 6.73 2.33 0.00 2.57 6.28 4.03 1.40 2.68 23.28 4.37 0.00 4.35 2.92 0.00 0.00 0.00 6.02 2.84

1996 3.15 2.52 0.00 3.00 6.19 2.21 2.66 2.66 3.85 3.29 0.00 3.89 2.78 0.00 0.00 29.40 3.67 2.68

1997 2.97 4.75 0.00 3.19 1.06 3.80 4.00 5.35 0.00 3.27 0.00 8.73 4.56 5.98 0.00 0.00 2.51 4.31

1998 2.74 2.83 7.95 4.39 1.94 3.79 3.96 6.27 4.13 2.63 0.00 3.50 0.00 0.00 0.00 13.33 2.67 3.65

1999 5.53 2.65 0.00 1.79 2.71 3.05 1.93 2.98 0.00 0.88 0.00 13.03 2.10 0.00 0.00 0.00 3.02 2.67

2000 2.40 1.92 7.21 2.32 1.91 3.79 3.99 4.71 4.45 5.59 0.00 2.85 0.00 0.00 0.00 0.00 2.69 2.89

2001 3.74 2.00 0.00 1.54 1.74 3.86 3.73 2.86 4.34 2.59 0.00 0.00 4.39 3.83 0.00 0.00 3.15 2.39

2002 1.33 2.48 0.00 2.96 1.69 1.41 3.45 2.59 0.00 1.64 0.00 5.47 2.18 0.00 0.00 0.00 1.78 2.33

2003 0.64 1.91 0.00 0.28 4.20 1.73 1.97 2.66 4.09 2.48 0.00 0.00 1.75 0.00 0.00 0.00 2.08 1.60

2004 1.27 1.55 0.00 1.16 1.67 1.24 1.64 3.07 0.00 3.24 0.00 2.58 1.80 0.00 0.00 0.00 1.39 1.67

2005 1.19 1.35 4.51 1.15 0.00 0.75 1.42 0.96 0.00 4.97 0.00 2.08 3.01 0.00 0.00 0.00 1.24 1.37

2006 1.02 1.53 0.00 1.08 0.00 0.99 0.71 1.88 0.00 1.58 0.00 2.18 1.53 0.00 0.00 0.00 0.66 1.37

2007 0.97 1.94 0.00 2.28 0.69 1.46 1.21 0.91 0.00 2.90 0.00 6.51 0.00 0.00 0.00 0.00 0.75 1.94

2008 0.47 2.03 0.00 2.77 1.34 1.98 3.87 1.35 0.00 3.24 0.00 0.00 0.00 0.00 0.00 6.85 1.34 2.15

NSW Vic Qld WA SA Tas NT ACT Total
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TAbLe A2: cAuse of deAThs IN PRIsoN cusTody by INdIgeNous sTATus ANd yeAR 1980–2008

source: AIc NdIcP 1980–2008

Hanging Natural 
Causes

Head
Injury

Gunshot External/
Multiple 
Trauma

Drugs/
Alcohol

Other/
Multiple

Missing Total

Indigenous

Non-Indigenous

Indigenous

Non-Indigenous

Indigenous

Non-Indigenous

Indigenous

Non-Indigenous

Indigenous

Non-Indigenous

Indigenous

Non-Indigenous

Indigenous

Non-Indigenous

Indigenous

Non-Indigenous

Indigenous

Non-Indigenous

1980 2 5 1 15 1 1 0 0 1 2 0 1 0 0 0 1 5 25

1981 0 13 0 6 0 0 0 1 0 5 1 1 0 0 0 1 1 27

1982 0 6 3 7 0 0 1 0 0 1 0 2 0 3 0 2 4 21

1983 0 15 3 3 0 0 0 0 1 1 1 6 0 1 0 0 5 26

1984 0 13 2 7 0 0 0 1 2 3 0 2 0 1 0 0 4 27

1985 1 9 3 9 0 0 0 0 0 2 0 2 0 0 0 0 4 22

1986 0 6 1 7 0 1 0 0 0 1 0 1 0 0 0 0 1 16

1987 3 19 2 12 0 0 0 0 0 8 0 8 0 0 0 1 5 48

1988 2 15 3 10 0 1 0 0 0 2 1 3 0 2 0 3 6 36

1989 2 19 2 10 0 0 0 1 0 2 0 4 0 0 0 0 4 36

1990 2 15 3 8 0 0 0 0 0 4 0 0 0 1 0 0 5 28

1991 4 10 3 12 0 3 0 0 1 1 0 3 0 2 0 0 8 31

1992 1 16 1 6 0 0 0 2 0 4 0 5 0 1 0 0 2 34

1993 2 19 5 14 0 1 0 0 0 1 0 6 0 1 0 0 7 42

1994 5 17 5 11 0 0 0 0 0 6 1 7 0 1 0 0 11 42

1995 8 18 7 10 0 0 0 0 2 5 1 7 0 1 0 0 18 41

1996 6 15 5 15 0 2 0 0 1 3 0 5 0 0 0 0 12 40

1997 5 26 3 23 0 0 0 0 0 9 1 9 0 0 0 0 9 67

1998 6 28 2 14 0 0 0 0 1 7 1 10 0 0 0 0 10 59

1999 3 22 7 9 0 0 0 0 2 5 1 10 0 0 0 0 13 46

2000 8 21 3 17 0 2 0 0 0 3 0 7 0 0 0 1 11 51

2001 8 17 6 23 0 0 0 0 0 1 0 1 0 1 0 0 14 43

2002 0 16 7 18 0 0 0 1 0 4 1 1 0 2 0 0 8 42

2003 5 13 5 13 0 0 0 0 0 3 0 0 0 1 0 0 10 30

2004 1 13 5 15 0 1 0 0 0 1 0 1 0 0 1 1 7 32

2005 1 9 5 14 0 1 0 0 0 2 0 0 0 0 1 1 7 27

2006 2 5 2 19 0 0 0 0 0 3 0 0 0 0 0 0 4 27

2007 1 6 4 28 0 0 0 0 0 1 0 1 0 1 0 3 5 40

2008 0 10 8 29 0 0 0 0 0 3 0 0 1 3 0 0 9 45

Total 78 416 106 384 1 13 1 6 11 93 9 103 1 22 2 14 209 1051
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TAbLe A3: cAuse of deAThs IN PoLIce cusTody ANd cusTody-ReLATed oPeRATIoNs, by INdIgeNous sTATus ANd yeAR 1980–2008

source: AIc NdIcP 1980–2008

Hanging Natural 
Causes

Head
Injury

Gunshot External/
Multiple 
Trauma

Drugs/
Alcohol

Other/
Multiple

Missing Total

Indigenous

Non-Indigenous

Indigenous

Non-Indigenous

Indigenous

Non-Indigenous

Indigenous

Non-Indigenous

Indigenous

Non-Indigenous

Indigenous

Non-Indigenous

Indigenous

Non-Indigenous

Indigenous

Non-Indigenous

Indigenous

Non-Indigenous

1980 1 1 0 1 2 2 1 0 0 0 1 2 0 0 0 1 5 7

1981 1 6 1 5 1 0 0 0 0 0 0 1 0 0 0 0 3 12

1982 0 6 2 4 1 2 0 0 1 0 0 3 0 0 0 0 4 15

1983 1 5 4 2 1 0 0 0 0 0 0 3 0 0 0 0 6 10

1984 1 6 1 4 0 1 0 0 0 0 1 1 0 0 0 0 3 12

1985 0 6 4 3 1 1 0 1 0 1 1 4 0 0 0 0 6 16

1986 4 6 1 1 2 1 0 0 0 1 1 3 0 0 0 1 8 13

1987 9 13 6 8 0 0 0 2 0 0 0 3 0 0 0 2 15 28

1988 2 9 2 1 0 0 0 6 2 0 1 2 0 1 0 1 7 20

1989 3 6 5 2 0 1 1 2 0 1 1 0 0 0 0 1 10 13

1990 0 6 0 1 2 2 1 3 2 5 0 5 0 4 0 0 5 26

1991 1 5 2 5 1 3 0 9 1 1 0 3 0 0 0 0 5 26

1992 1 3 1 0 0 3 0 9 2 4 2 5 1 0 0 0 7 24

1993 0 4 2 1 0 4 1 8 0 6 0 3 0 4 0 0 3 30

1994 0 1 1 0 0 0 2 15 0 3 0 5 0 1 0 0 3 25

1995 0 1 0 2 0 2 0 10 4 5 0 1 0 1 0 0 4 22

1996 1 2 0 3 1 0 1 7 3 7 0 3 0 1 0 0 6 23

1997 1 0 1 1 1 1 0 11 2 8 1 2 0 0 0 0 6 23

1998 1 2 2 4 0 0 1 6 1 6 0 2 1 0 0 1 6 21

1999 3 0 1 2 0 1 0 9 2 7 0 1 0 1 0 0 6 21

2000 0 0 1 2 0 0 0 7 4 10 0 1 0 1 0 0 5 21

2001 0 0 0 1 1 2 1 4 2 19 0 1 0 3 0 1 4 31

2002 0 1 2 1 2 6 2 8 4 10 0 0 1 0 0 0 11 26

2003 1 5 2 2 0 3 0 7 4 8 0 0 1 2 0 1 8 28

2004 1 1 1 0 0 1 0 11 6 9 0 1 0 0 0 0 8 23

2005 2 2 1 0 0 1 0 6 4 7 0 0 1 0 0 0 8 16

2006 0 0 1 3 0 1 0 4 3 7 0 0 1 2 1 1 6 18

2007 0 0 2 3 0 0 1 7 1 11 0 2 0 1 0 1 4 25

2008 0 1 1 1 1 0 1 13 0 11 0 1 1 1 0 0 4 28

Total 34 98 47 63 17 38 13 165 48 147 9 58 7 23 1 11 176 603
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TAbLe A4 - deAThs IN cusTody by Age-gRouP ANd INdIgeNous sTATus, 1980–2008 (NumbeR)

source: AIc NdIcP 1980–2008
 

Indigenous 

Non-Indigenous 

Total 

Indigenous 

Non-Indigenous 

Total 

Indigenous 

Non-Indigenous 

Total 

Indigenous 

Non-Indigenous 

Total 

Indigenous 

Non-Indigenous 

Total 

1980 5 8 13 3 11 14 3 8 11 0 5 5 11 32 43

1981 2 9 11 0 15 15 1 12 13 2 3 5 5 39 44

1982 1 10 11 3 13 16 3 9 12 1 4 5 8 36 44

1983 2 14 16 6 12 18 2 6 8 1 5 6 11 37 48

1984 0 11 11 5 16 21 2 5 7 0 7 7 7 39 46

1985 0 10 10 7 13 20 2 4 6 1 11 12 10 38 48

1986 4 3 7 4 13 17 2 10 12 0 3 3 10 29 39

1987 7 25 32 8 33 41 5 12 17 0 7 7 20 77 97

1988 5 17 22 6 23 29 1 11 12 2 5 7 14 56 70

1989 4 12 16 9 25 34 1 9 10 0 4 4 14 50 64

1990 7 14 21 2 24 26 1 8 9 0 9 9 10 55 65

1991 4 15 19 7 23 30 2 9 11 0 10 10 13 57 70

1992 4 17 21 3 18 21 1 15 16 1 8 9 9 58 67

1993 5 16 21 2 33 35 2 18 20 1 6 7 10 73 83

1994 5 20 25 7 26 33 1 14 15 1 8 9 14 68 82

1995 11 16 27 7 30 37 4 13 17 0 6 6 22 65 87

1996 7 15 22 9 22 31 2 18 20 0 9 9 18 64 82

1997 6 22 28 6 37 43 3 21 24 0 10 10 15 90 105

1998 9 16 25 5 40 45 3 13 16 0 11 11 17 80 97

1999 4 16 20 9 33 42 5 8 13 1 10 11 19 67 86

2000 7 14 21 8 37 45 2 10 12 0 12 12 17 73 90

2001 5 21 26 9 25 34 3 12 15 1 16 17 18 74 92

2002 2 15 17 11 22 33 4 20 24 2 11 13 19 68 87

2003 8 6 14 4 25 29 5 19 24 1 8 9 18 58 76

2004 3 9 12 9 23 32 3 14 17 0 9 9 15 55 70

2005 5 5 10 5 16 21 4 13 17 1 9 10 15 43 58

2006 5 7 12 5 14 19 1 9 10 0 15 15 11 45 56

2007 1 6 7 2 24 26 4 18 22 2 17 19 9 65 74

2008 2 6 8 4 25 29 5 21 26 2 21 23 13 73 86

Total 130 375 505 165 671 836 77 359 436 20 259 279 392 1664 2056

Less than 25 years 25–39 years 40–54 years 55 years and older Total
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EDItORIAL INtRODUCtION

In order to address the gross overrepresentation of Aboriginal 
people in custody – the rates of which have worsened over the 
past 20 years – the Royal Commission into Aboriginal Deaths 
in Custody (‘RCIADIC’) identified 339 recommendations. 
In recommendation 105, the RCIADIC identified the critical 
role that research and the advocacy of law reform could play 
in supporting Aboriginal and Torres Strait Islander Legal 
Services and Aboriginal communities:

That in providing funding to Aboriginal Legal Services 
governments should recognize that Aboriginal Legal 
Services have a wider role to perform than their immediate 
task of ensuring the representation and provision of legal 
advice to Aboriginal persons. The role of the Aboriginal 
Legal Services includes investigation and research into areas 
of law reform in both criminal and civil fields which relate to 
the involvement of Aboriginal people in the system of justice 
in Australia. In fulfilling this role Aboriginal Legal Services 
require access to, and the opportunity to conduct, research.1

The Commonwealth Attorney-General’s Department now 
provides funding to Aboriginal and Torres Strait Islander 
Legal Services (‘ATSILS’) in each state and territory to provide 
legal aid services to Aboriginal and Torres Strait Islander 
people and communities. This includes an allocation to 
each ATSILS to deliver a law and justice advocacy program, 
conducting law and policy reform and research initiatives.

These ATSILS have prepared a series of case studies, 
compiled here, from their particular perspectives, on issues 
identified by the RCIADIC, which are of special concern to 
their respective states and territories.

In the Northern Territory, among the many challenges 
experienced by the North Australian Aboriginal Justice 

Agency and Central Australian Aboriginal Legal Aid Service, 
those of young people in the justice system and the abuse of 
alcohol continue to remain unsolved. In New South Wales, 
the Aboriginal Legal Service (NSW/ACT) has monitored 
the use of the coroner’s recommendatory power, and in 
Queensland, the Aboriginal and Torres Strait Islander Legal 
Service (Qld) has played a central role in public scrutiny of 
the investigation into the death on Palm Island of Mulrunji 
Doomadgee. The Victorian Aboriginal Legal Service has 
collaborated with other community legal services within 
the State to monitor the competency of cultural training 
programs for justice agencies, while in South Australia, the 
Aboriginal Legal Rights Movement has been prominent in 
its advocacy of the recognition of a duty of care owed by 
custodial authorities.

1 Commonwealth, Royal Commission into Aboriginal Deaths in 

Custody, National Report (1991) vol 5, 92.
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A CONtEMPORARY SNAPSHOt OF tWO ISSUES UPON WHICH 
tHE RCIADIC REPORt COMMENtED: YOUtH JUStICE AND tHE 
OVER-INCARCERAtION OF ABORIGINAL YOUNG PEOPLE, AND 
ALCOHOL-RELAtED OFFENCES AND OFFENDING

Shanna Satya and Ruth Bella Barson*

I Introduction

In 2001, a Northern Territory (‘NT’) Magistrates Court 
sentenced a man to 14 days imprisonment for possessing 
a five litre cask of moselle in the Aboriginal community of 
Hermannsburg. The sentencing Magistrate remarked: ‘On 
18 June, when I was last here at Hermannsburg, I said that 
anyone who was found to have liquor in their possession in 
a restricted area of Hermannsburg would be sentenced to a 
term of imprisonment, and so it will be in this case.’1

The NT’s culture of mass imprisonment is evidenced in 
both the judicial propensity to overlook community based 
dispositions in favour of incarceration, and in the ‘lock 
‘em up’ ethos underpinning mandatory sentencing and 
other punitive laws in the NT.2 Against this backdrop, it is 
unsurprising that incarceration statistics emerging from the 
NT are alarming. 

The NT has the highest incarceration  rate in the country, 
and the third highest in the world.3 The NT imprisons 
approximately 748 adults for every 100,000.4 By comparison, 
Western Australia has the second highest incarceration rate: 
262 people for every 100,000.5 The NT has seen a 41 per 
cent increase in incarceration rates over the last decade,6 
the largest percentage increase in the country. Of the people 
incarcerated in the NT, over 81 per cent are Aboriginal,7 
despite Aboriginal people representing only 32 per cent of 
the population.8

Reducing Aboriginal incarceration rates was the central 
theme of the Royal Commission into Aboriginal Deaths in 
Custody (‘RCIADIC’) report. Incarceration rates in the NT 
have more than tripled in the 20 years since the tabling of the 
RCIADIC.

This article provides a contemporary snapshot of two issues 
upon which the RCIADIC report commented: youth justice 
and the over incarceration of Aboriginal young people, 
and alcohol related offences and offending. Both issues 
have come under recent policy and legislative scrutiny in 
the NT. Twenty years on, consideration of the RCIADIC 
report provides a platform from which to analyse whether 
NT Government practices in these areas are effective in 
engaging with the ongoing issue of Aboriginal people being 
incarcerated at exponential and disproportionate rates. 

II Youth

The RCIADIC told us unequivocally that ‘[i]ncarceration 
as a deterrent has been shown to be an ineffective means of 
dealing with the issue of Aboriginal juvenile offending’.9 The 
RCIADIC went on to conclude that prison may actually be 
crime producing, rather than crime preventing.10 This notion 
that contact with the criminal justice system may result in 
entrenchment within it is a significant finding. It is also in 
contrast to the finding that young people diverted are less 
likely to have further involvement in the criminal justice 
system.11

The NT currently has the highest youth incarceration rate 
in the country: 101 per 100,000 people.12 Although statistics 
were not as readily available at the time of the RCIADIC, the 
report concluded that approximately 55 per cent of young 
people incarcerated in the NT were of Aboriginal descent.13 
Now, Aboriginal young people represent 97 per cent of the 
NT youth detention population,14 and only 47 per cent of the 
general youth population.15

The NT has traditionally responded to youth offending with 
a ‘tough on crime’ approach. This is in obvious contrast to the 
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emphasis the RCIADIC attached to early intervention and 
diversionary strategies. The importance of early intervention 
and diversionary strategies in reducing youth incarceration 
rates was also later reiterated in the 1997 Bringing Them 

Home report,16 the National Indigenous Law and Justice 
Framework,17 and most recently in the Doing Time – Time for 

Doing report.18 

A The Promise of Diversion 

Diversion is an essential ingredient of an effective youth 
justice system. The philosophy of diversion recognises the 
negative consequences of exposing young people to the 
criminal justice system, and offers young people a pathway 
out of crime, without exposing them to the stigma and 
alienation of the criminal justice system. Diversion also 
recognises the reality that most young people ‘grow out of 
crime’ when exposed to positive interventions.19 

The NT Government of the times’ attitude towards 
diversionary strategies was illuminated in the final 
Government Implementation Report for the RCIADIC.20 
The report lamented that public debate in relation to 
mandatory sentencing had ‘misleadingly characterised the 
NT Government’s approach to juvenile justice’,21 explaining 
that mandatory sentencing was ‘essentially a diversionary 
strategy with a strong orientation towards the social needs 
of Aboriginal youth’.22 Although mandatory sentencing no 
longer features in the NT youth justice system, it is interesting 
that it was against the backdrop of the ‘stop mandatory 
sentencing’ campaign that youth diversion was introduced.23

B The Decision to Divert a Young Person 

The decision to divert a young person is a loaded one. The 
RCIADIC articulates this point: ‘The police decision to 
arrest a juvenile marks the point of entry into the juvenile 
justice system from whence it is often difficult to disentangle 
oneself’.24 Research consistently tells us that Aboriginal 
young people are less likely to be diverted compared with 
non-Aboriginal young people.25 The consequence of this is 
Aboriginal young people have a higher rate of entrenchment 
in the more punitive aspects of the criminal justice system.26 

Police have an unfettered power to administer all aspects 
of diversion in the NT. Section 44 of the Youth Justice Act 

2005 (NT) gives police an absolute and unappealable 
discretion over both the decision to divert a young person, 

and to determine whether they have successfully completed 
diversion. The court only has a referral power through 
section 64, and the prosecution (an arm of police in summary 
jurisdiction proceedings) must consent for a court referral to 
be valid. This gives police a veto power over the magistrate’s 
decision to refer a young person to diversion. Police power 
over the diversion process, from start to finish, is accordingly 
absolute. 

Police should not be the gate-keepers of whether or not a 
young person enters into the criminal justice system. The 
North Australian Aboriginal Justice Agency (‘NAAJA’) and 
Central Australian Aboriginal Legal Aid Service (‘CAALAS’) 
advocate for both police and the judiciary to have diversion 
referral and decision making powers.

The evidence suggests that the greater the police control of 
the referral process the less likely it is that Indigenous young 
people will benefit from [diversionary] conferencing. In 
states where there is the possibility of the Children’s Court, 
as well as police, referring young people to a conference, 
there is less adverse discrimination. Courts appear more 
willing than police to refer Aboriginal youth …27

The reasons for this inequity are complex, a full discussion 
of which is beyond the scope of this paper. Academics such 
as Chris Cunneen and Harry Blagg have long argued against 
police being the sole institution invested with diversion 
referral and decision making powers.28 

For diversion to be effective in the NT, it needs to take into 
account the fraught relationship many Aboriginal people 
have with both the police and the criminal justice system. 
It also needs to be culturally relevant and accessible for 
Aboriginal young people. 

C ‘Youth Justice’ in the NT?

Currently, youth justice in the NT can be characterised by its 
deficiencies. Many Aboriginal young people are alienated 
by the youth justice system because it ignores, rather than 
actively engages with, their sociocultural identity and reality. 

There are no youth specific magistrates in the NT. The same 
magistrates sit in both adult and youth jurisdictions, putting 
on and taking off their youth justice hat when appropriate. 
Whilst some magistrates may have a specific interest in 
the youth jurisdiction; and a concurrent commitment to 
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maintaining a youth friendly court, other magistrates choose 
to hold the youth justice court in the same fashion as the 
adult jurisdiction, treating youth court users as ‘mini-adults’, 
as opposed to a category of offenders who have independent 
and specific needs. 

There is, similarly, no specific youth justice division of NT 
Community Corrections. This means that young people are 
assessed, treated, and supervised by Community Corrections 
officers who may not have any youth specific training or an 
appreciation for the specific criminogenic and developmental 
needs of young people in the criminal justice system. 

NAAJA and CAALAS maintain that youth offending 
requires a unique and specialised criminal justice response. 
This is because young offenders are distinct from adult 
offenders criminogenically, psychologically, sociologically, 
and biologically.29 Having a specialist youth justice system in 
the NT would allow for practices and practitioners who are 
responsive to young people and their sociocultural needs. 
It would go some distance to rectifying current patterns of 
Aboriginal young people cycling through a system tailored 
towards adult offenders, which fails to meaningfully address 
the underlying causes of offending.

D Policy Promises

Current NT youth justice policy direction is multifaceted. 
On the one hand, it appears that policy is attempting to 
address rising incarceration rates, on the other, the only 
recent legislative reform impacting young people has been 
punitive: making breach of bail a criminal offence.30 

(i) Bail 

The implications of making breach of bail a criminal offence 
are worrying. Most notable is the increased criminalisation 
of young people and the potential for significant increases in 
remand rates. Most young people in custody in the NT are 
held on remand.31

The long term consequences of remanding young people 
include: social isolation and alienation; family and community 
disharmony; stigmatisation; reduced opportunities to 
form pro-social, community-based friendships; increased 
disruption to education and employment prospects; reduced 
opportunities to participate in important cultural initiations 
and ceremonies; and reduced opportunities for rehabilitation. 

The New South Wales Youth Justice Review recently 
commented that: 

Evidence indicates that the remanding of youth is often 
associated with a range of negative consequences including 
increased recidivism, poor conditions in remand facilities as 
a result of overcrowding and far greater costs in comparison 
with alternatives such as bail and community supervision.32

Most importantly, there is no evidence to suggest that 
high remand rates correlate to a reduction in crime rates. 
Conversely, research indicates that remand is a significant 
recidivism risk factor.33 

NAAJA and CAALAS support the insertion of pro-bail 
considerations into either the Youth Justice Act 2005 (NT), 
or the Bail Act 1982 (NT). Exposing young people to the 
risk factor of remand should be avoided, except in rare 
and exceptional circumstances. Bail and community based 
supervision should always be preferred over remand and this 
should be explicitly legislated. We suggest that the option 
for courts to remand a young person be removed where the 
young person is unlikely to receive a term of imprisonment, 
unless exceptional circumstances apply. 

(ii) A Review 

In a more positive direction, the NT Government is 
undertaking a review of the Youth Justice system. NAAJA 
and CAALAS are stakeholders in the review process and 
have provided submissions in support of a youth justice 
system which focuses on early intervention and diversionary 
strategies, and which is rehabilitative rather than punitive. 

Similar to the RCIADIC recommendations, we espouse 
initiatives which are culturally relevant, and developed 
within a ‘community-up’ approach. In particular, we support 
the development of Youth Community Courts, Youth Camps, 
and the increased involvement of Elders and Aboriginal 
Communities in the dispensation of youth justice.

NAAJA and CAALAS remain optimistic that the current 
Youth Justice review will herald a change for youth justice 
in the NT. Certainly, we will be recommending that, 20 years 
later, the NT Government re-engage with the discussion and 
recommendations contained in the RCIADIC report.
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III Alcohol

The NT has the highest rate of alcohol consumption in 
Australia.34 The NT consumes 50 per cent more than the 
national average.35 The RCIADIC commented on alcohol as 
an underlying social dysfunction in Aboriginal communities: 
‘What has occurred, it appears, is that drinking as itself a 
meaningful activity has been incorporated into the broader 
culture of some Aboriginal groups – again, young men are 
easily identifiable – and carries within itself, therefore, the 
processes of its own reproduction.’36

The RCIADIC considered the interrelated relationship 
between alcohol and high Aboriginal incarceration 
rates. This section of the article explores two features of 
this relationship: punitive alcohol related laws which 
disproportionately impact Aboriginal people, and the 
intersection between alcohol, violent offending, and 
incarceration rates.

A Protective Custody

Most of the deaths which the RCIADIC investigated 
occurred in police custody, as opposed to prison. This is 
in contrast to non-Aboriginal deaths in custody, which 
predominately occur in prisons. It is for this reason that the 
RCIADIC report urged the governments to reduce the over-
exposure of Aboriginal people to police custody. 

Section 128 of the Police Administration Act 1991 (NT) 
provides for protective custody–apprehension without 
arrest or warrant–where police have reasonable grounds 
for believing a person is seriously and apparently substance 
affected, and the person is in a public place or trespassing 
on private property. Police can hold a person in custody 
until police reasonably believe the person is no longer 
intoxicated.37

The RCIADIC considered the operation of protective 
custody provisions. It concluded that ‘[a] reasonable belief 
that a person is intoxicated should not, of itself, be sufficient 
to warrant police intervention’,38 as it unnecessarily 
escalates custody numbers. Instead, the RCIADIC proposed 
that legislation governing protective custody be amended 
to only enable apprehension and detention of people 
intoxicated to the extent that they are incapable of taking 
proper care of themselves, or if they are likely to cause harm 
to others or damage to property.39

The RCIADIC recommended the establishment of 
alternative, non-custodial facilities for the care and treatment 
of persons apprehended solely due to intoxication.40 
Moreover, the RCIADIC report recommended there be a 
statutory duty on police to utilise alternatives to protective 
custody, such as sobering up shelters, or taking a person 
home.41

Despite the RCIADIC report’s analysis and recommendations, 
legislation and practice in the NT remain unchanged. In 
2002, the NT retained a significantly higher proportion of 
police custody incidents due to public drunkenness (nearly 
70 per cent) than any other Australian jurisdiction. In 2007–
08, Aboriginal people accounted for 93.4 per cent of NT 
protective custody incidents.42

B Public Consumption of Alcohol

The use of public space by Aboriginal people often results in 
Aboriginal people having increased contact with the police.

Section 45D of the Summary Offences Act 1978 (NT) introduced 
in 1983 what is commonly referred to as the ‘two kilometre 
law’. The two kilometre law prohibits alcohol consumption 
in a public place or on unoccupied private land within 
two kilometres of licensed premises, unless the owner or 
occupier of the private land gives express permission. The 
RCIADIC report, along with later reports such as the Race 
Discrimination Commissioner’s 1995 Alcohol Report,43 
recommended the two kilometre law be reviewed44 and 
repealed.45 Section 45D remains, and a recent review of the 
Summary Offences Act 1978 (NT) by the NT Department of 
Justice recommended that the section continue.46

The declaration of town camps in the NT, and other locations 
heavily populated by Aboriginal people, as restricted 
and prescribed areas,47 where alcohol is not permitted, 
has effectively prohibited many Aboriginal people from 
consuming alcohol in their private homes.

For Aboriginal people living within restricted or prescribed 
areas, the effect of prohibiting consumption of alcohol in 
certain places has been to ‘force many Aboriginal drinkers 
to drink on the outskirts of town in improvised, hidden, 
unsupervised, unserviced, and, most importantly, unsafe 
locations’.48 Importantly, restricting the places people can 
consume alcohol has not been shown to reduce alcohol 
consumption.49
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C Alcohol Consumption and Crime

Alcohol consumption is a significant factor in criminal 
offending in the NT. According to the Little Children are Sacred 
report, between 2001 and 2004 there were an average of 2000 
assaults and 110 sexual assaults per year known to involve 
alcohol and, for each year, an average of 65 per cent of the 
prison population were serving sentences for alcohol related 
offences.50

NT Police statistics indicate that alcohol is often involved in 
the most harmful and violent offending. Alcohol is associated 
with 52 per cent of family violence offences and in 2008–09, 
96 per cent of all homicide related offences were associated 
with alcohol.51

In light of this, CAALAS and NAAJA support constructive 
NT Government efforts to address dangerous levels of 
alcohol consumption, reduce alcohol-related harm, and 
deliver safer communities.

D Policy Promises

The NT Government has recently sought to address alcohol 
related offending with the introduction of the ‘Enough is 
Enough’ alcohol legislation, and ‘New Era in Corrections’ 
policy framework. Given the rise in violent offending and 
its role in exponential increases in incarceration in the NT, 
NAAJA and CAALAS recognise the importance of taking 
action to address the problem.

Amongst other initiatives, the ‘Enough is Enough’ alcohol 
reforms create a new, therapeutic court program: the SMART 
Court. Based on therapeutic jurisprudence, and successful 
drug court models in other jurisdictions, the Court’s aim 
is to deal with offenders’ underlying issues through case 
management and therapeutic court processes. The SMART 
Court regime has some promise, but its potential has been 
undermined by the NT Government’s decision to exclude 
violent offenders from it.

The NT Government’s ‘New Era in Corrections’ promises 
to reduce the NT’s incarceration rates to the national 
bench mark. One method of achieving this is through the 
introduction of two new community-based, rehabilitative 
sentencing dispositions: community-based orders and 
intensive treatment orders. But again, violent offenders are 
excluded from eligibility for both of these dispositions.

Rehabilitation options whilst incarcerated are also minimal. 
The Darwin and Alice Springs Correctional Centres provide 
limited rehabilitative opportunities for prisoners, requiring 
a prisoner to be sentenced for at least 12 months to qualify 
for participation in most programs. Moreover, courses 
support very limited numbers and are offered sporadically. 
Compounding this, few Aboriginal prisoners are given the 
opportunity of a supported release through being granted 
parole.

Excluding violent offenders from policy initiatives and 
rehabilitation opportunities designed to reduce alcohol 
related harm, results in violent offenders continuing to 
escalate already high recidivism rates. ‘Tough on Crime’ 
approaches to the complex issue of alcohol related 
violent offending is not the answer. In advocating for 
supply reduction and minimum floor prices as a means of 
‘damming the rivers of grog’, Russell Goldflam comments:

In dealing with offenders who have committed crimes of 
violence in a haze of alcohol, our courts often say they’re 
applying the principle of general deterrence, that a tough 
punishment must be imposed to put off other people from 
committing similar crimes. Sentences have been ratcheted up 
accordingly. But there does not appear to be any evidentiary 
basis that general deterrence does in fact generally deter. 
On the contrary, our levels of incarceration are so high that 
it is, I would argue, readily apparent that we are imposing 
further costs and causing further harm by gaoling more 
offenders, more frequently, for longer periods.52

CAALAS and NAAJA welcome policy responses which 
focus on reducing alcohol related crime through supply 
reduction, the introduction of floor prices,53 and increasing 
community based rehabilitation for offenders with 
alcohol misuse issues. We applaud the recent allocation 
of additional funds for drug and alcohol rehabilitation 
services. We also reiterate recommendation 287 of the 
RCIADIC report: that provision of alcohol and other drug 
prevention, early intervention and treatment programs for 
Aboriginal people should remain a high priority.54 More 
funding of rehabilitation is needed to address the current 
alcohol related problems in the NT.

IV Conclusion

Twenty years on from the RCIADIC report, it appears that 
successive NT Governments have done little to address 
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the ultimate RCIADIC report finding that ‘[t]oo many 
Aboriginal people are in custody too often’.55

Addressing high Aboriginal incarceration rates will require 
the NT Government to meaningfully grapple with the 
two issues discussed in this article: the over-exposure of 
Aboriginal young people to the criminal justice system, 
and alcohol fuelled offending. The RCIADIC report should 
inform policy development in these areas.

NAAJA and CAALAS support policy approaches which 
include Aboriginal people and Aboriginal communities in 
discussions and solutions. The NT needs to move away from 
traditional ‘tough-on-crime’, generalised responses. Rather, 
we need to embrace effective justice initiatives which engage 
with the underlying causes of offending, and in doing so, 
achieve a reduction in Aboriginal incarceration rates.

*  Shanna Satya is the Advocacy Manager with the Central 

Australian Aboriginal Legal Aid Service. Ruth Bella Barson is the 

Advocacy Solicitor with the North Australian Aboriginal Justice 
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editing.
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tHE CORONER’S RECOMMENDAtION: FULFILLING ItS 
POtENtIAL? A PERSPECtIVE FROM tHE ABORIGINAL LEGAL 
SERVICE (NSW/ACt)

Raymond Brazil*

I The Coroner’s Inquest 

Coroners Acts in New South Wales (‘NSW’) and the 
Australian Capital Territory (‘ACT’) confer on coroners 
jurisdiction to conduct inquests into certain kinds of death.1 
As the outcome of a hearing, a coroner is tasked by their 
legislation to reach and record prescribed findings relating 
to the deceased, their death, and its manner and cause.2 
These determinations enable that death to be registered 
under the relevant Birth, Deaths and Marriages legislation.3 
If, though, this information can be established from 
preliminary investigations,4 a coroner has the discretion 
to dispense with an inquest hearing, unless the death 
investigated is of a category for which the legislation 
specifically requires one to be held.5 One such category is 
the death of a person in custody.6

In the course of an inquest, a coroner will receive a range 
of information relating to that death, its cause and the 
circumstances surrounding it.7 A coroner’s inquest may 
often not be the only investigation into a death, but a coroner 
brings to it the perspective of an independent officer8 
conducting an inquiry into the facts9 in an open forum,10 
and has the opportunity to identify those factors which 
contributed to the death’s occurrence and which could, 
in the future, be avoided. And while the determination of 
certain particulars may be the coroner’s primary function,11 
other purposes have been recognised as valid to pursue.12 
Of these, the promotion of public health and safety and, 
specifically, the prevention of death may be the most vital.13 
Twenty years ago, the Royal Commission into Aboriginal 
Deaths in Custody (‘RCIADC’) noted this capability, 
observing that ‘[i]n the final analysis adequate post death 
investigations have the potential to save lives.’14  

In contributing to the prevention of death, the principal 
strategy available to a coroner is their power to make 
recommendations at the conclusion of an inquest.15 
These recommendations ‘represent the distillation of the 
preventive potential of the coronial process. The action taken 
in response to such recommendations carries the promise of 
lives saved and injury averted.’16 Utilising the evidence as to 
the circumstances surrounding the death, the expertise of the 
coroner, and, perhaps, the submissions of those appearing 
at an inquest, such recommendations can offer possible 
‘remedies’ to avoid future deaths.17 It is this potential that 
underpins the frequently quoted motto of the coroner: ‘We 
speak for the Dead to protect the Living.’18

II The Coroner’s Recommendatory Power

A Common Law

As a part of English law in the late 18th century, the coronial 
jurisdiction was received by the colony of NSW upon its 
establishment.19 At common law, a coroner – or the jury in a 
coroner’s court – was entitled to attach a recommendation to 
their findings, although this was by way of a ‘rider’ only, and 
did not form a part of the record of their formal findings.20 

B The Proposals of the Royal Commission

While the RCIADC identified the potential of the coroner’s 
recommendatory power, it also recognised its vulnerability 
under common law.21 In its National Report, the Commission 
proposed not only that coroners consistently be empowered 
to make recommendations, but that consideration be 
given to a more positive duty to do so.22 Towards this, 
recommendation 13 proposed that all Coroners Acts be 
amended to require coroners to make recommendations 
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at inquests into a death in custody and, also, that they be 
enabled to make recommendations generally, on ‘other 
matters’.23

To support a coroner’s exercise of this power, the RCIADC 
also stressed the necessity of an effective process for the 
communication of any recommendation made to the 
relevant Minister or agency.24 In addition, it proposed 
that governments and their departments be required to 
respond to these recommendations within an appropriate 
timeframe.25

III Implementing the Royal Commission’s 
Proposals

A NSW and the ACT

In 1993, section 22A was inserted into the Coroners Act 1980 
(NSW), empowering coroners to make recommendations 
on ‘any matter connected with the death’ investigated.26 
However, no further provision was included requiring a 
coroner to make them at an inquest into a death in custody 
(or any other category of death). Nor was amendment made 
for their communication to the relevant authority27 or their 
response. 

In 1997, the ACT received a new Coroners Act, which does 
require a coroner conducting an inquest into a death in 
custody to record a finding on the ‘quality of care, treatment 
and supervision of the deceased’ that contributed to their 
death.28 Importantly, it also makes provision both for the 
communication of these findings and for a response by 
agencies to whom such communications are directed.29 The 
Act further empowers a coroner to make recommendations 
at any inquest, although no provision is included requiring 
a response.30 

B Other Jurisdictions

This piecemeal and uneven approach to the RCIADIC’s 
proposals regarding the coroner’s recommendation 
has been replicated in other States. In all Australian 
jurisdictions, a coroner now has a statutory power to make 
recommendations on matters connected with the death at 
an inquest held into any category of death.31 

But although coroners in each jurisdiction carry a statutory 
responsibility to reach certain findings relating to the specific 

death, they are not consistently under any statutory duty 
to identify those remedies as coronial recommendations to 
avoid future similar deaths. In 2011, with some exceptions, 
the exercise of this power remains, as the RCIADIC noted it 
to be in 1991, discretionary.32 

State and territory coronial legislation has, until recently, 
afforded desultory support to any coroner in robust pursuit 
of the prevention of death. While empowering a coroner 
to comment or make recommendations, the legislation 
has offered little to either clarify or facilitate the effective 
exercise of this capability. Added to this lack of statutory 
direction, the relatively small number of appellate decisions 
on the coroner’s recommendatory power provide limited 
guidance beyond establishing boundaries for its application, 
and offer scant encouragement of its potential.33

As a result, the impression conveyed to date by both the 
legislature and the judiciary is one that has effectively 
marginalised the coroner’s recommendation, appearing 
to deprecate its use other than in narrowly defined, and 
occasional, circumstances.

IV The Exercise of the Recommendatory Power

A Current Provisions

Across jurisdictions, legislative provisions relating to 
the coroner’s recommendatory power are marked by an 
inconsistency as to whether, and when, the coroner’s use of 
it is mandatory or discretionary, together with an absence 
of direction as to the correct manner of its application. A 
resulting uncertainty is underscored by the lack of consistent 
statutory recognition of its use as a proper function of the 
coroner.34 

In NSW, the ACT, the Northern Territory, Victoria and 
Western Australia, a coroner ‘may’ make recommendations 
on any matter connected with the death investigated.35 
Similarly, in South Australia, the Coroner’s Court ‘may’ 
add to its findings any recommendation contributing to 
the prevention of a death similar to that investigated;36 
and in Queensland, a coroner ‘may’ comment on any 
matter connected with the death.37 In Tasmania, however, a 
coroner is directed by legislation to exercise this power and 
‘must’ make recommendations in every case, although only 
‘whenever appropriate’.38
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B Inquests into Deaths ‘In the Hands of the 
State’

Special provisions in some jurisdictions address the exercise 
of this power in the case of inquests into a death that has 
occurred in custody – ‘in the hands of the state’.39 In the 
Northern Territory, a coroner ‘must’ make recommendations 
towards the prevention of death if the death investigated 
occurred in custody.40 In Tasmania and Western Australia, 
if the death being investigated occurred while in custody, a 
coroner ‘must’ report on the care, supervision or treatment 
of the deceased.41 As already noted, in the ACT, a coroner 
conducting an inquest into a death in custody ‘must’ record 
findings on this issue as it contributed to the death of the 
deceased.42 Under the Queensland Coroners Act, special 
provisions relate to the communication of any comments 
made by a coroner at an inquest into a death in custody, 
although there is no statutory direction to a coroner to make 
such comments.43

Imprisoned, acutely vulnerable, isolated from family and 
other supports and mostly invisible to the community, 
a person in custody has long been recognised as owed a 
special responsibility by the state while in its control.44 These 
special provisions in some – if not all – jurisdictions continue 
to mark the impact and contribution of the RCIADIC.

V Responses to Coronial Recommendations

But, as the RCIADC noted, to realise any meaningful part of 
its potential a coronial recommendation must be considered 
and receive a response.45 An appropriate response will not 
necessarily require full compliance with, or even partial 
implementation of, the measures proposed.46 However, 
what is required is their proper consideration and a written 
response outlining what, if any, action is to be taken, and the 
reasons for it.

A NSW and the ACT 

In NSW, the departmental review of the Coroners Act 1980 
(NSW) acknowledged that an adequate framework for 
both the communication of, and response to, coronial 
recommendations, was required.47 But while the Coroners 

Act 2009 (NSW) provided a process of communication for 
coronial recommendations, no provision was included for 
their response.48 As set out above, the Coroners Act 1997 

(ACT) requires responses to be provided by government 

agencies only to comments made at an inquest into a death 
in custody.49 

B Other Jurisdictions

In South Australia, the Coroners Act 2003 (SA) requires 
responses only to recommendations made in inquests 
into deaths that occurred in custody.50 At present, only 
the Northern Territory and the new Victorian Acts require 
responses to all recommendations made by a coroner.51  All 
other Coroners Acts – those of NSW, Queensland, Tasmania 
and Western Australia – while empowering coroners to 
make recommendations, are silent on the issue of responses 
to them.

This chequered pattern of provisions only supports – if not 
encourages – an attitude that, in the absence of any legislative 
direction, a comment or recommendation by a coroner can be 
disregarded by the relevant agency.

VI Coroners’ Use of their Recommendatory Power

In 1991, the RCIADIC also noted a general reluctance on 
the part of coroners to make recommendations, despite 
circumstances in some cases suggesting that a coronial 
recommendation – as a remedy to avoid future deaths – 
would be appropriate and beneficial.52 Over the 20 years 
since the Commission, this pattern has persisted.

Recent studies have indicated that recommendations are 
made by coroners in a low proportion of inquests. In a survey 
of cases from 2000 to 2004 reported on the National Coroners 
Information System,53 Bugeja has reported that only 1.4 
per cent of coronial investigations in Victoria produced 
recommendations.54 She identified a similar rate in other 
jurisdictions: for example, in Tasmania, where coroners are 
required, whenever appropriate, to make recommendations, 
they were produced in only 1.3 per cent of investigations.55

Charting inquests during the 2004 and 2005 calendar years, 
Watterson, Brown and McKenzie also noted a low number of 
inquests in which recommendations were made.56 Similarly, 
in his report on coronial recommendations, the Queensland 
Ombudsman had only a relatively small amount of cases to 
consider.57 And in Victoria, the Parliamentary Law Reform 
Committee, in its inquiry into the Coroners Act 1985 (Vic), 
recorded evidence that some coroners do not consider 
making recommendations to be a part of their function.58
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This cautious use of the recommendatory power has served 
to entrench current practice, rather than contributing to 
its development and a change in culture. A paucity and 
inconsistency of exercise by coroners of their power continues 
to marginalise the coronial recommendation and restrain 
its potential to contribute to the prevention of death. It 
promotes the above noted perception that recommendations 
are of lesser importance to the coroner’s function, to be 
made sparingly, rather than as Waller – a former NSW State 
Coroner – has suggested ‘fearlessly’.59

Such a view could be argued persuasively if it was dictated 
by the legislation or even accepted as good practice by 
coroners across jurisdictions. But Buegeja’s study suggests 
that the formulation of recommendations in a particular case 
will be driven less by the circumstances of the death than by 
the identity of the coroner presiding.60

VII New Coroners Acts: A Shift in Coronial Law

The Coroners Act 2008 (Vic) introduced significant reforms 
to the Victorian jurisdiction, in particular enhancing the 
coroner’s role in the prevention of death. Both in a Preamble 
and an objects provision, the Act specifically recognises this 
potential contribution.61 It not only restates the coroner’s 
power to make recommendations,62 but requires public 
authorities to respond to them in all cases.63 

The following year, the NSW Parliament passed its 
Coroners Act 2009 (NSW). This Act also includes an objects 
provision, identifying the enabling of coroners to make 
recommendations at an inquest as one of its purposes.64 
However, unlike the Victorian statute, it does not include a 
requirement for government agencies to submit a response.65

Whether other states and territories will introduce similar 
legislative reform is not known.66 And whether a clear 
statutory recognition in these two jurisdictions of the 
coroner’s recommendatory power as a legislative object 
results in its increased exercise can only be measured at a 
future date.67

VIII Conclusion

Over the past 20 years, the RCIADIC’s proposals for the 
coroner’s recommendation have received incomplete and 
disparate implementation. The current legislative framework 
surrounding the coroner’s recommendatory power in each 

Australian jurisdiction contains important advances since 
1991 and offers significant opportunities to coroners to 
contribute to the prevention of death. But the pursuit of 
this potential will continue to falter and be discounted 
while provisions across state and territory Coroners Acts 
regarding a coroner’s duty to make recommendations and 
the responsibility of governments to respond to them remain 
inconsistent, disconnected and unclear.

* Law Reform and Policy Legal Officer, Aboriginal Legal Service 

(NSW/ACT).
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‘JUStICE MUSt BE SEEN tO BE DONE’: tHE INVEStIGAtION
OF MULRUNJI DOOMADGEE’S DEAtH

Fiona Campbell*

I Introduction

Recommendations from the Royal Commission into 
Aboriginal Deaths in Custody1 (‘RCIADIC’) have influenced 
the structural response to complaints against the Police 
and investigations into deaths in custody. However the 
recommendations are not always adhered to by those 
investigating. Some of the reasons for this are examined in 
this article.

The Crime and Misconduct Commission (‘CMC’) is the 
regulatory body in Queensland responsible for investigating 
complaints against police, generally referring complaints 
pertaining to misconduct to the Commissioner of Police 
while monitoring investigations; itself investigating the 
more serious matters involving ‘official misconduct’.2 The 
CMC also has broader functions of combating major crime, 
ensuring public sector integrity and protecting witnesses. 
Some of these functions require working relationships 
between the CMC and the police. This relationship and the 
investigation of police by their own have acted to erode public 
confidence in both the CMC as a regulatory organisation and 
the police as protectors of all.

The case study of the death in custody of Mulrunji 
Doomadgee is examined to illustrate the issues of the present 
regulatory and investigation system in Queensland.

II Background: The Initial Investigation Process

On 19 November 2004, Mulrunji Doomadgee died in the 
custody of the Queensland Police Service (‘QPS’) in the Palm 
Island watch house. Mulrunji was arrested for an alleged 
public nuisance offence. A violent altercation occurred 

between the arresting officer, Senior Sergeant Christopher 
Hurley, and Mulrunji when Mulrunji was taken into the 
watch house. Mulrunji died within an hour.

A notification was made internally in regard to the death,3 
and a QPS investigation team was sent to Palm Island from 
Townsville, located 65 km south of Palm Island.

Initially the investigation into the death was handled by local 
police, including Detective Sergeant Robinson, who was in 
charge of the Criminal Investigation Branch (‘CIB’) on Palm 
Island and was a friend of Senior Sergeant Hurley. There was 
also a personal relationship between the officer in charge 
of the investigation4 and Senior Sergeant Hurley. Inspector 
Mark Williams, an Inspector with Ethical Standards 
Command (‘ESC’),5 was also informed.

Senior Sergeant Hurley, Sergeant Leafe and Police Liaison 
Officer Benagroo6 discussed between themselves the events 
leading up to Mulrunji’s death. Senior Sergeant Hurley also 
viewed the video footage of Mulrunji in the watch house 
before being interviewed.

When the investigation team arrived at Palm Island they 
were met by Senior Sergeant Hurley, who drove them to the 
police barracks. After concluding their interviews for the day 
at 10:30 pm Detective Inspector Webber, Detective Senior 
Sergeant Kitching, and Detective Sergeant Robinson also ate 
a meal with Senior Sergeant Hurley at his house.

It was not until 24 November 2004 that Detective Inspector 
Bemis of the CMC took over the investigation, with Detective 
Senior Sergeant Kitching and Detective Inspector Webber 
playing no role after this point.
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III Royal Commission into Aboriginal Deaths in 
Custody Recommendations

The above mentioned events contravene the relevant 
recommendations from the RCIADIC. RCIADIC 
recommendation 32 requires the appointment of an officer 
in charge of the investigation into a death in custody to 
be made by an officer at the rank of Chief Commissioner, 
Deputy Commissioner, or Assistant Commissioner, not a 
Regional Crime Coordinator, as occurred.7 However, the 
QPS Operational Procedures Manual 1.17 provides for 
the Regional Crime Coordinator to provide direction in 
relation to investigations of police related incidents, unless 
they are directed otherwise by the Internal Investigations 
Branch, ESC, or the CMC. This was also in contrast to 
recommendation 33 which requires independence in 
terms of investigators being selected from a QPS Internal 
Affairs Unit or from another Station.8 Palm Island being a 
small police station meant that police in that station were 
answerable to those in charge of the Townsville Station 
and the staff from both stations were generally quite well 
known to each other.

Recommendation 34 of the RCIADIC provides that officers 
who are highly qualified as investigators should conduct 
investigations and be responsible to one senior officer.9 It 
is clear from the above that this was not the case and that 
those chosen to investigate were chosen because of their 
proximity to Palm Island.

RCIADIC recommendation 35 provides guidance in regard 
to considerations for investigating officers, in particular 
taking the approach that the death may be a 
homicide.10

These recommendations are crucial for the preservation of 
evidence in the earliest stages of an investigation, as well 
as to assist in portraying independence in the process. At 
no time was Mulrunji’s death treated as a homicide and 
the credibility of the investigation was undermined from 
its commencement due to the blatant disregard for any 
independence or impartiality in terms of those recruited 
and their actions.

IV The Coronial Inquiries

A post mortem report of 24 November 2004 concluded that 
Mulrunji died as a result of intra-abdominal haemorrhage 

due to, or as a consequence of, a ruptured liver and portal 
vein.11

Two separate coronial inquiries occurred, although they 
differed in regard to their findings as to how Mulrunji died. 
Both coroners voiced a number of criticisms in regard to the 
police investigation, particularly in regard to the choice of 
investigative officers, the lack of independence that resulted 
from this, and their behaviour.12

The two coroners agreed that the CMC should play an active 
role in investigating deaths in police custody from the outset.13 
This was viewed as essential to the integrity of investigations 
in the early phases and the immediate preservation of the 
crime scene.14

Due to its role as a specialist misconduct and anti-corruption 
body, Deputy Chief Magistrate Hine concluded that the 
CMC is in a position to deal with deaths in police custody, 
such as that of Mulrunji, which may have resulted from 
police misconduct. Deputy Chief Magistrate Hine made a 
recommendation to this effect, and that the CMC be resourced 
and empowered to conduct this role.15

Deputy Chief Magistrate Hine noted the greatest difficulty 
in investigating a death in custody as being that the only 
witnesses are likely to be police officers, who he said may be 
instilled with the ‘Police Code’ as labelled by the Honourable 
Gerald Edward Fitzgerald QC in his landmark report into 
police and public sector corruption in Queensland.16 

V Queensland Police Service and Crime and 
Misconduct Commission Reports

Both the QPS and the CMC produced voluminous detailed 
reports, with the QPS explaining its investigating officers’ 
actions (through investigations by an Internal Review Team 
(‘IRT’)) and the CMC responding, damning the QPS reports.17 
The CMC recommended that the QPS provide consideration 
to disciplinary proceedings against four of the original 
investigating officers18 and the members of the IRT and QPS.19 
Deputy Commissioner Kathy Rynders refused to do so.

In their public statement on 17 June 2010, the CMC were 
scathing of the QPS investigation into Mulrunji’s death and 
the review of that process.20 The comments were reminiscent 
of those made by Fitzgerald in his investigations into police 
misconduct in the late 1980s.21
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VI Investigating Complaints of Police and Deaths 
in Police Custody

The failure of all the investigations, reports, and legal 
proceedings to bring about anything that may resemble 
justice for the family, friends, and community of Mulrunji 
brings into question the entire process regarding 
investigations into police conduct/misconduct where a 
person has died in their custody. Critiques of the QPS and 
the CMC by the other were unproductive, resulting in blame 
shifting and defensiveness. However the coronial inquiries, 
in particular a recommendation by Deputy Chief Magistrate 
Hine that the CMC take charge of deaths in police custody, 
were influential. This recommendation prompted a 
statement from CMC Chairman Martin Moynihan that the 
CMC would take on primary responsibility for investigating 
all deaths in police custody under its official misconduct 
jurisdiction, while assisting the State Coroner who has 
ultimate responsibility for investigating the deaths. Yet the 
practical reality of the situation at present is that the CMC 
has a small investigative staff base. A spokesperson of the 
CMC acknowledged the capacity issue in carrying out the 
investigations, saying that the police will probably need 
to be called upon to conduct the investigations and that 
someone from the CMC will travel to the scene of the death 
as soon as possible to supervise the investigation.22

Fitzgerald identified that police cannot be tasked with 
the responsibility of investigating each other in regard to 
complaints.23 This could extend to include deaths in police 
custody, where suspicions are raised as to the cause of the 
death. It is clear that this is how the CMC and many others felt 
in regard to the initial investigation by the police, including 
their choice of an investigative team, the IRT, and then QPS 
Deputy Commissioner Kathy Rynders’ failure to acknowledge 
these issues and to recommend disciplinary proceedings.

The RCIADIC recommendations were salient in their 
content, and some24 were incorporated into the QPS 
Operations Procedural Manual and the State Coroner’s 
Guidelines. Despite this and the CMC’s role of monitoring 
investigations, there has been a lack of intent to implement 
the recommendations, seemingly due to the protective 
culture of police. It might in fact be impossible for the QPS 
to effectively implement the recommendations where police 
behaviour is in question, due to the long identified ‘chronic 
inability of police to investigate colleagues’.25 Fitzgerald 
explained that:

An important element of police culture is the unwritten 
police code, which effectively makes police immune from 
the law. In conflicts between the code and the law, the code 
prevails. 

Under the code:

•  loyalty to fellow police officers is paramount;
•  it is impermissible to criticise fellow police, particularly 

to outsiders;
•  critical activities of police, including contact with 

informants, are exempt from scrutiny;
•  police do not enforce the law against, or carry out 

surveillance on other police; and
•  those who breach the code can be punished and 

ostracised.26

The process in Queensland relies on the involvement of the 
QPS in investigations. The CMC receives complaints against 
the police. In deciding whether to refer to the police service or 
investigate the matter itself, the CMC is required to consider 
the following principles:

• cooperation;
• capacity building;
• devolution; and
• the public interest.27

The CMC has an overriding responsibility to promote public 
confidence under this last principle.28 This principle will 
often be in conflict with the first three principles, which lean 
strongly toward complaints being referred to the police. 
The CMC has discretion to refer even the more serious 
complaints of official misconduct to the QPS for investigation 
and this seems to be its general approach,29 while retaining 
the responsibility of monitoring the investigations. RCIADIC 
recommendation 226(a) states that ‘complaints against police 
should be made to, be investigated by or on behalf of and 
adjudicated upon by a body or bodies totally independent 
of Police Services’.30 The approach of the CMC essentially 
appears to be administrative and delegatory.

It is difficult, if not impossible to comprehend how the public 
interest can be served by referring complaints (excepting 
minor complaints) to the police to investigate, even though 
the CMC retains the responsibility of monitoring all 
complaints against the police.

‘J U S T I C E  M U S T  B E  S E E N  T O  B E  D O N E ’ : 
T H E  I N V E S T I G A T I O N  O F  M U L R U N J I  D O O M A D G E E ’ S  D E A T H
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Two issues that arise in regard to the success of a 
regulatory organisation set up to investigate complaints are 
independence and adequate resourcing. The broad functions 
of the CMC31 require the CMC to work in partnership with 
the police, in particular in fighting organised crime. This 
partnership enables the CMC to delegate (devolve) some of 
its work in terms of police complaint investigations, saving 
its limited resources for other functions. These functions are 
not conducive to the level of separation and independence 
required for a regulatory body to conduct its work.32 It is this 
structure, relationship, and lack of resources that inhibit the 
CMC from being able to take responsibility for investigating 
deaths in police custody and complaints against police.

Prenzler describes the often poor performance of regulatory 
organisations as ‘capture theory’, that is, the impartiality and 
pursuit of the regulator being undermined by techniques 
emanating from police culture.33 Capture can occur in 
numerous ways, from outright improper dealings (bribery, 
blackmail, etc) to institutional arrangements, such as a 
police culture, which tend to support more subtle forms of 
inappropriate influence. This can also include the development 
of survival mechanisms to maintain the status quo, whether it 
be for rank and file, the Union, or the Minister.34

Secondment of police to regulatory organisations, such as 
the CMC, has been identified as an important aspect that 
favours capture. This form of capture is indirect through 
structural influences. In Queensland, secondment has 
occurred notwithstanding the Fitzgerald Inquiry finding 
against police investigating police, as well as a Criminal 
Justice Commission35 survey which showed that 87 per cent 
of Queenslanders were of the view that complaints against 
the police should be investigated by an independent body, 
not the police.36

A review by the Australian Law Reform Commission 
(‘ALRC’) concluded that police investigators tended to be 
sceptical of those who complained about police and were 
likely to be softer on police.37 Clearly there might be a 
reluctance to conduct the investigation in the same manner 
as would occur with criminal suspects, due to the position 
and relationship of police officers. This is particularly so, 
where the conduct under investigation has occurred in the 
conduct of an officer’s duties. The ALRC said that the model 
most likely to instil confidence in regard to investigations of 
police was an external agency which retained as much power 
and responsibility as possible.38

As a result of concerns regarding police delays in conducting 
investigations and deficient penalties handed out by police, 
a former Magistrate was employed in 1993 to review these 
processes. The former Magistrate reviewed 30 complaints 
and found that 23 were substantiated, in comparison to the 
four that the police accepted. Out of these four complaints 
found to be substantiated by the police, the former Magistrate 
found that two of the resultant penalties decided by the police 
were insufficient.39 In another review, a retired Supreme 
Court Judge examined 180 QPS disciplinary investigations, 
reporting that 30 had been inadequately investigated. 
The Judge also said that the police used a protective style 
of questioning and failed to follow all potential leads or to 
secure exhibits in a secure manner.40

Similar to the above, many of these issues were identified by 
the CMC41 in regard to the investigation into Murunji’s death. 
These included the failure of Detective Inspector Webber 
and Inspector Williams to question Police Liaison Officer 
Benagroo with any vigour, having off the record discussions 
with Senior Sergeant Hurley, failure to pursue other lines of 
questioning with witnesses, as well as huge deficiencies in 
regard to the IRT questioning processes.42

Western Australia’s next Governor, Malcolm McCusker 
QC, warned that their regulatory body, the Corruption and 
Crime Commission (‘CCC’), being required to work with the 
police on organised crime creates a danger of a real conflict 
of interest due to the CCC’s role of investigating the police. 
McCusker’s view was that the police should investigate 
organised crime and he went so far as saying that the CCC 
should only investigate complaints against the police and 
not other public servants.43 Presently the CMC is required 
to conduct all of these functions, including investigating 
organised crime alongside the police.

* Law and Justice Advocacy Development Officer, Aboriginal and 

Torres Strait Islander Legal Service (Qld) Ltd.
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SUBStANDARD: CULtURAL AWARENESS tRAINING OF POLICE 
IN VICtORIA

Victorian Aboriginal Legal Service Co-operative Ltd*

I Introduction

The relationship between police and the Aboriginal1 
community has been a tenuous one since first encounters. 
Since the days of invasion, Aboriginal communities’ 
interactions with police have been largely negative. This 
problematic relationship was highlighted by the Royal 
Commission into Aboriginal Deaths in Custody (‘RCIADIC’), 
which noted that the ‘circumstances which gave rise to this 
Commission illustrate starkly the extent to which Aboriginal 
people regard police as enemies’.2 To address the need for 
change in relations between Aboriginal peoples and police, 
the RCIADIC made a suite of recommendations, revealing 
just how entrenched the problem was.

One method of effecting positive change, as asserted by 
the RCIADIC, was through the education of police about 
Aboriginal people and communities. This article will evaluate 
the implementation status of RCIADIC recommendation 
228 concerning Aboriginal cultural awareness training of 
police.3 This recommendation requires cultural awareness 
training to constitute a substantial component of recruit and 
in-service police training, involving local communities and 
organisations.4

Recommendation 228 states:

That police training courses be reviewed to ensure that a 
substantial component of police training both for recruits 
and as in-service training relates to interaction between 
police and Aboriginal people … Furthermore, such training 
should incorporate information as to:
a.  the social and historical factors which have contributed 

to the disadvantaged position in society of many 
Aboriginal people;

b.  The social and historical factors which explain 
the nature of contemporary Aboriginal and non-
Aboriginal relations in society today; and

c.  The history of Aboriginal police relations and the role 
of police as enforcement agents of previous policies of 
expropriation, protection and assimilation.5

According to the most recent review of the implementation of 
the RCIADIC recommendations in Victoria, recommendation 
228 was recorded as having been fully implemented.6 
However, we argue that recommendation 228 has been 
only partially implemented at best. Our assessment is based 
on the findings of the most recent evaluation of RCIADIC 
recommendation status in Victoria, 2011 findings reported by 
the Office of Police Integrity (‘OPI’), and the current nature 
and extent of recruit and in-service police training.

In order to implement said recommendations, cultural 
awareness training should be:

1. two days in length;
2. delivered by authorised Aboriginal people (local where 

possible);
3. universal and ongoing; and
4. based upon models of best practice.

Presently, these requirements are not being met, and therefore 
Victoria Police continue to fail to provide cultural awareness 
training as a substantial component of police training. This 
failure is evident from the recruitment stage.

II Recruit Training

The cultural awareness training of recruits has in fact reduced 
since the 2005 Implementation Review, when recruits undertook 
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training for over half a day.7 From June 2008 to October 2009, 
cultural awareness training was reduced to two hours, and 
from October 2009 it was further reduced to one hour and 37 
minutes. In this time, the following was provided:

•  a 65-minute session facilitated by a member of the 
Victoria Police Aboriginal Advisory Unit; and

•  a 32-minute session devoted to Community Encounters 
where recruits informally engage with representatives 
from the Aboriginal and/or Torres Strait Islander 
community.8

There are numerous aspects of this training that are 
problematic. Chief among them is that the majority of the 
training is being delivered by a person who is a member 
of Victoria Police. It is our belief that meaningful cultural 
awareness training can only be delivered by an Aboriginal 
person who is independent from the police. Independence 
is crucial if honest and uncensored dialogue about the 
relationship between police and the community is to be 
achieved.

Other modules within recruit training that discuss Aboriginal 
people include a 65-minute introductory session on cultural 
diversity, and a 65-minute session about duty of care that 
utilises a case study of an Aboriginal man. We do not consider 
this to be cultural awareness training. The session on cultural 
diversity does not educate recruits about the Aboriginal 
community itself, but rather about the diversity of the 
broader Australian community of which Aboriginal peoples 
are a part. The second aspect of the training regarding duty 
of care is again not about Aboriginal culture or history, but is 
rather about policing itself. 

In light of the apparent reduction in recruit cultural 
awareness training since 2005, it is not surprising that the 
OPI recently found that most people they interviewed 
‘agreed that a greater level of understanding and awareness 
of Aboriginal and Torres Strait islander traditional and 
contemporary cultures was needed’.9 In line with this, the 
Implementation Review found that ‘[a]lmost unanimously the 
Aboriginal respondents were of the strong option that the 
training offered at the Academy was insufficient’.10

We believe that cultural awareness training is indeed 
insufficient, and that a central reason for this is the lack of 
time devoted to police training in its entirety. Police recruit 
training, whether Operational Safety Tactics Training or 

otherwise, must balance incident and restraint equipment 
curriculum with other operational police fundamentals, such 
as conflict resolution and tactical communication techniques 
designed to defuse violent or dangerous situations. The latter 
cannot be achieved in the absence of the context that cultural 
awareness training could provide. As the most recent 
authority on the over-representation of Aboriginal young 
people in the justice system – the Doing Time: Time for Doing 
report – notes, ‘[g]iven the extensive and expert training 
provided to police officers in other areas, it is essential that 
sufficient cultural training is included.’11

III In-service Cultural Awareness Training

Last year, the OPI reported that only five out of eight 
managers stationed in a location with a high Aboriginal 
population indicated that they had received cultural 
awareness training.12 At the time of the 2005 Implementation 

Review, in-service cultural awareness training had occurred 
at four locations where Police Aboriginal Liaison Officers 
(‘PALOs’) facilitated cultural familiarisation courses.13 
Furthermore, the OPI report reveals that there has been 
no progress in addressing the ad-hoc nature of in-service 
cultural awareness training, as 50 per cent of PALOs did not 
facilitate in-service cultural awareness training.14 This was 
because over 85 per cent of PALOs themselves did not have 
the appropriate training to do so.15 It is our position that 
substantial cultural awareness training should be a precursor 
to selection into the role of a PALO. Though recommendation 
228 was marked by the 2005 Implementation Review as having 
been implemented, the same review inconsistently reports 
that ‘typically … no additional cultural awareness training 
was reported as taking place at the local level.’16 Therefore, 
by our measures and by theirs, these recommendations 
remain unimplemented as they apply to in-service training.

We maintain that comprehensive in-service cultural 
awareness training that satisfies recommendation 228 should 
be universal, ongoing and based on best practice. For cultural 
awareness training to be universal, it should apply across all 
Victoria Police staff and should not be restricted to locations 
where there is a high Aboriginal population. Cultural 
awareness training cannot be considered a substantial 
component of police training if it is provided on a once-off 
basis, especially as recruit training as according to the OPI, 
this only ‘sets the scene’.17 We believe that ongoing cultural 
awareness training should also involve opportunities for 
reflection on experiences, and should be tailored to each 
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police ranking. An officer promoted to sergeant, for example, 
who is more likely to deal with complaints about police, 
should receive tailored cultural awareness training.

For cultural awareness training to be based on best practice 
models, there needs to be a genuine partnership between 
local Aboriginal communities and Victoria Police members. 
For this to occur, there needs to be meaningful dialogue 
and exchange. One of the ways that this could be facilitated 
is if Victoria Police would relinquish some control over 
the process, and be open to being approached by the local 
community to deliver cultural awareness training.

IV Conclusions

RCIADIC recommendation 228 concerning the cultural 
awareness training of police remains unimplemented. Whilst 
progress has been made in the relations between Aboriginal 
communities and Victoria Police, there are many areas that 
can be identified as needing more work. To achieve systemic 
change within the culture of policing in Victoria, and therefore 
improve justice outcomes for people, it is imperative that 
these changes happen now. It is unacceptable that more than 
20 years since the RCIADIC appropriate cultural awareness 
training of police has not been achieved beyond that which 
provides ‘little to properly prepare a recruit for the realities 
of police work in dealing with Koori people or policing Koori 
communities.’18 The recent findings of the OPI strongly echo 
what was uncovered by the RCIADIC, where most agree that 
‘a greater level of understanding and awareness of Aboriginal 
and Torres Strait Islander traditional and contemporary 
cultures was needed to improve relationships, and ensure 
better outcomes for Koori people from the criminal justice 
system.19 We continue to work towards an informed and 
collaborative relationship with Victoria Police for cultural 
awareness training that will see better policing and more 
positive justice outcomes for Aboriginal communities.

* Special thanks to VALS intern Tessa Hilt, from the University of 

Melbourne, for her assistance with research for this article.
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tHE ROYAL COMMISSION INtO ABORIGINAL DEAtHS 
IN CUStODY AND tHE DUtY OF CARE OWED tO PRISONERS 
IN SOUtH AUStRALIA

Chris Charles*

I Introduction

Twenty years ago, the National Report of the Royal Commission 
into Aboriginal Deaths in Custody1 (‘RCIADIC’) was 
released. The RCIADIC investigated the excessively high 
numbers of deaths of Aboriginal people in custody. The 
conclusion was that, although per capita Aboriginal people 
in custody were not dying at a significantly higher rate than 
non-Aboriginal people, the rate of death in custody was 
excessively high and the incarceration rate of Aboriginal 
people was much higher than for non-Aboriginal people. 
The National Report spanned five volumes and included 339 
recommendations to state, federal and territory governments. 
The purpose of the recommendations was to reduce both the 
rate of incarceration and the number of deaths in custody. 
This paper examines the duty and standard of care owed to 
prisoners, an important aspect of the National Report.

One of the important aspects of the RCIADIC report was to 
remind prison authorities of their duty of care to prisoners. 
In the National Report, the Commissioners stated that ‘[o]n 
general principles, the duty of care would appear to extend 
to protection against risks which are reasonably foreseeable 
and the standard of care to be that which the reasonable 
person would regard as reasonable in all the circumstances 
of the particular case.’2 The Commissioners’ fundamental 
position on duty of care was laid down in RCIADIC 
recommendation 122:

That Governments ensure that: 

a.  Police Services, Corrective Services, and authorities in 
charge of juvenile centres recognise that they owe a 
legal duty of care to persons in their custody; 

b.  That the standing instructions to the officers of these 

authorities specify that each officer involved in the 
arrest, incarceration or supervision of a person in 
custody has a legal duty of care to that person, and 
may be held legally responsible for the death or injury 
of the person caused or contributed to by a breach of 
that duty; and 

c.  That these authorities ensure that such officers 
are aware of their responsibilities and trained 
appropriately to meet them, both on recruitment and 
during their service.3 

In practical terms, the Commissioners were particularly 
concerned with the duty of care manifesting in emergency 
response training, including giving immediate first aid 
assistance and resuscitation to injured prisoners.4 Also, 
the National Report and recommendations were directed 
to ensuring that prison officers were made aware that 
Aboriginal prisoners are vulnerable to harm whilst in 
custody in specific ways and for specific reasons. Training 
is vital to ensure that officers understand the reasons 
Aboriginal prisoners are vulnerable, the nature of that 
vulnerability and the means to address it.5 Another of the 
impulses flowing from the release of the RCIADIC National 

Report was the provision of cultural awareness training for 
prison officers. Training in all these fields was found to be 
defective for both police and correctional officers.

RCIADIC recommendations 155 and 158–66 were 
specifically directed to improving officer’s training, 
emergency responses, resuscitation and the training of 
prison officers in understanding the unique health problems 
faced by Aboriginal peoples and in risk assessment on that 
basis. Elaborating on the need for such improvements, 
the Commissioners stated that deficiencies were noted 
in emergency response procedures generally resulting in 
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delays in the provision of medical assistance once it was 
determined that such was necessary.6

The above recommendations were thus directed to prison 
officers achieving and maintaining an enhanced standard 
of care not only to Aboriginal prisoners, but prisoners 
generally.

In relation to individual deaths in custody, the reports 
highlighted the faults within custody systems and their 
effects on Aboriginal prisoners. The Commissioners also 
made practical recommendations on ways to improve prison 
health services and safety systems.7 

Additionally, a series of recommendations dealt with the 
duty to provide adequate health services to prisoners. These 
recommendations are highlighted below.

Recommendation 150 states that the standard of healthcare 
is to be equivalent to that in the general community. 
Recommendation 151 deals with the improvement of 
psychiatric care, while recommendation 152 deals with 
the provision of health services to Aboriginal prisoners. 
Recommendation 154 discusses training of prison health 
service staff on issues relevant to Aboriginal prisoner’s health, 
and recommendations 156 and 157 deal with improved initial 
medical assessments of prisoners, including gaining access 
to medical notes from other sources. These were all general 
recommendations directed to improving the standard of 
medical care of prisoners. Whether individual prisons or 
police watch houses implemented the recommendations 
will be a relevant factor under consideration when a court 
decides whether a standard of care has been met.

Two other focuses of the RCIADIC recommendations were 
the improvement of prison conditions and the improvement 
of the lives of prisoners generally, and particularly Aboriginal 
prisoners. These focuses are reflected in volume three of the 
RCIADIC National Report, and specifically recommendations 
168–87 which are directed at improving the prison 
experience generally. For example, recommendations 
168–70 urge the placement of prisoners in prisons close to 
their families, granting families financial assistance to visit 
relatives in prison, and the provision of improved visitation 
facilities. Similarly, recommendation 172 recommends 
periodic visits from Aboriginal organisations and 
recommendation 173, a more humane living environment in 
prison, with shared accommodation for community living. 

Recommendations 174, 177, and 178 deal with the need for 
employment of Aboriginal welfare officers, the screening 
out of racist correctional officers and enhanced employment 
opportunities for Aboriginal people in corrections generally. 
Finally, recommendations 176 and 179, cover improved and 
enhanced requests and complaints procedures for prisoners.

There are limited court decisions which deal directly with 
the consequences of a failure to comply with RCIADIC 
recommendations. However in the criminal case of Robinett v 
Police,8 the court held that a failure to comply with RCIADIC 
recommendations in providing medical assistance to an 
intoxicated prisoner in distress gave rise to a discretion to 
exclude certain police evidence. In his judgment, Bleby J 
said:

So much is clear from a brief perusal of the Report of the 

Royal Commission Into Aboriginal Deaths in Custody (1991). 
Whilst the recommendations of the Royal Commission 
cannot be binding on this Court as prescribing essential 
standards of police conduct towards Aboriginal people, 
recommendations 122–167 of the Report provide a wide 
range of recommendations concerning desirable measures 
to be implemented in respect of the health and safety of 
persons in police custody. Whilst they are obviously not 
prescriptive, they are indicative of changing community 
standards and expectations of conduct to be exhibited by 
police custodians, in particular in respect of Aboriginal 
people.

In my opinion, it was inappropriate in the present state of 
community understanding of and insight into the effect 
of neglect of possible medical needs and requirements of 
persons in custody to ignore requests of the type that were 
made in this case, and in the circumstances in which they 
were made. I am reinforced in that view by the fact that 
an ordinary common law duty of care is owed by police to 
persons in their custody in such circumstances. Breach of 
such a duty, if it results in loss or damage, will render the 
authority liable in damages to the person injured.9

II The Duty of Care to Prisoners

The Department for Correctional Services has a responsibility 
for prisoners’ welfare. In South Australia, a duty of care 
arises from the fact that the Chief Executive Officer (‘CEO’) 
has accepted lawful custody of the prisoner and has assumed 
control of their person.10 
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Section 24(1) of the Correctional Services Act 1982 (SA) 
(‘Correctional Services Act’) states that ‘[t]he Chief Executive 
Officer has the custody of a prisoner, whether the prisoner 
is within, or outside, the precincts of the place in which he 
or she is being detained, or is to be detained.’ Other sections 
which cover the responsibility for a prisoner’s welfare 
include: section 23, their assessment for rehabilitation and 
health programs; section 24, their subjection to regimes 
of privileges and discipline; section 25, transfer between 
prisons; and section 37A, their release on home detention. 

The special relationship of gaoler to prisoner that gives rise 
to a duty of care also extends to providing a safe prison 
environment. In New South Wales v Bujdoso (‘Bujdoso’)11the 
High Court said:

It is true that a prison authority, as with any other authority, 
is under no greater duty than to take reasonable care. 
But the content of the duty in relation to a prison and its 
inmates is obviously different from what it is in the general 
law-abiding community. A prison may immediately be 
contrasted with, for example, a shopping centre to which 
people lawfully resort, and at which they generally lawfully 
conduct themselves. In a prison, the prison authority is 
charged with the custody and care of persons involuntarily 
held there. Violence is, to a lesser or a greater degree, 
often on the cards. No one except the authority can protect 
a target from the violence of other inmates. Many of the 
people in prisons are there precisely because they present a 
danger, often a physical danger, to the community.12

It would seem from the case law on the subject that the 
duty of prison authorities has been subsumed into the 
general category of non-delegable duties, arising from the 
prisoner’s relationship of dependency upon the CEO, who 
has custody of all prisoners within that jurisdiction. In 
Burnie Port Authority v General Jones Pty Ltd13 the High Court 
summarised recent authorities on non-delegable duties:

It has long been recognised that there are certain categories 
of case in which a duty to take reasonable care to avoid a 
foreseeable risk of injury to another will not be discharged 
merely by the employment of a qualified and ostensibly 
competent independent contractor. In those categories 
of case, the nature of the relationship of proximity gives 
rise to a duty of care of a special and ‘more stringent’ kind, 
namely a ‘duty to ensure that reasonable care is taken’. 
Put differently, the requirement of reasonable care in those 

categories of case extends to seeing that care is taken. … 
Mason J identified some of the principal categories of 
case in which the duty to take reasonable care under the 
ordinary law of negligence is non-delegable in that sense: 
adjoining owners of land in relation to work threatening 
support or common walls; master and servant in relation to 
a safe system of work; hospital and patient; school authority 
and pupil; and (arguably), occupier and invitee. In most, 
though conceivably not all, of such categories of case, the 
common ‘element in the relationship between the parties 
which generates [the] special responsibility or duty to see 
that care is taken’ is that ‘the person on whom [the duty] is 
imposed has undertaken the care, supervision or control of 
the person or property of another or is so placed in relation 
to that person or his property as to assume a particular 
responsibility for his or its safety, in circumstances where 
the person affected might reasonably expect that due care 
will be exercised’. It will be convenient to refer to that 
common element as ‘the central element of control’. Viewed 
from the perspective of the person to whom the duty is 
owed, the relationship of proximity giving rise to the non-
delegable duty of care in such cases is marked by special 
dependence or vulnerability on the part of that person.14

The CEO’s duty of care to a prisoner is a non-delegable one 
in the sense that it is a duty that cannot be passed down 
to individual officers, to whom the CEO generally makes 
delegations under section 7 of the Correctional Services Act 

1982 (SA). Rather, the CEO is responsible for ensuring that 
his officers observe the duty of care and that appropriate 
decisions are made with regards to that duty. It can be argued 
that, having regard to the potential danger presented by 
other inmates, the duty of care to a prisoner includes a duty 
to provide properly trained officers, which must necessarily 
incorporate relevant RCIADIC recommendations as to 
enhanced training, referred to above.15 

Under existing law, the Department for Correctional 
Services owes a duty of care to ensure that a prisoner is 
adequately fed, clothed, and sheltered and that health care 
is provided.16 The duty extends to protecting particular 
classes of prisoners from dangers to which imprisonment 
renders them uniquely vulnerable.17 Any statutory powers 
and discretions must be exercised in such a way that the 
duty is adhered to.18 It extends to protecting a prisoner 
from another prisoner where it ought to have been known 
that the second prisoner was prone to violence.19 
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III Prisoners at Work

Aspects of work done by, and training for prisoners had 
been the subject of RCIADIC recommendations, but they 
did not cover the requisite duty or standard of care.20 The 
law in relation to duty and standard of care for prisoners at 
work, and the circumstances where a prisoner can or cannot 
sue for negligence is complex and developing. Apart from 
the general common law duty of care, section 29 of the 
Correctional Services Act regulates the duty of care imposed 
upon Prison Managers in relation to systems of work for 
prisoners: 

(1) A prisoner (other than a remand prisoner) is, while 
in a correctional institution, required to perform such 
work, whether within or outside the precincts of the 
correctional institution, as the manager directs.

...

(4) A manager must, in directing a prisoner to perform 
any particular work, have regard to the age and the 
physical and mental health of the prisoner, and any 
skills or work experience of the prisoner.21

This section was considered in detail by the Full Court of 
the Supreme Court in the recent decision of Haseldine. The 
Full Court concluded that although prisoners have rights 
which can be enforced in court, those rights are less than 
those of ordinary citizen, specifically those of an employee. 
The Full Court considered that the Department’s duty of 
care to a prisoner had not been breached when a prisoner 
on a mobile work gang injured his back whilst helping to 
dig a hole with a crow bar and shovel. Justice Gray noted 
that South Australia asserted and the plaintiff conceded 
that their relationship was that of prisoner and State and 
not employer and employee.22 That meant that the duty 
of care owed was less than applies between employer and 
employee, on that point however, Justice Gray said that 
‘[t]he State accepted that it could not avoid liability in 
the following circumstances: where the State knowingly 
exposed a prisoner to a risk of injury through an unsafe 
system of work directed to be undertaken when the risk 
that eventuated was reasonably foreseeable.’23 

Justice White considered the Department’s general duty 
of care against the statutory regime of prisoners work in 
section 29(4) of the Correctional Services Act, and decided 
that because the officers had made due inquiry as to the 

prisoner’s suitability and fitness to attend the work camp 
and based on his answers had concluded he was fit to do 
the work, there had been no breach of the section 29(4) duty 
of care.24

III Duty of Care and the Use of Reasonable Force

In addition to immunity for actions taken in good faith, 
the Department for Correctional Services and individual 
officers are allowed and indeed required on occasions to 
use ‘reasonable force’ against prisoners. This is confirmed 
by section 86 of the Correctional Services Act:

Subject to this Act, an officer or employee of the Department 
or a member of the police force employed in a correctional 
institution may, for the purposes of exercising powers or 
discharging duties under this Act, use such force against 
any person as is reasonably necessary in the circumstances 
of the particular case.25

The use of reasonable force in carrying out a lawful duty 
will be regarded as an action in good faith, whereas 
gratuitous, unprovoked and unauthorised violence against 
a prisoner, who was not disobeying a lawful order, will not 
be so regarded and may give rise to personal liability of the 
officer, and potentially liability of the state for failure to 
properly train the officers who abuse their powers. 

This is the approach taken by the Canadian courts in Peeters 

v Canada (‘Peeters’): 

A staff member shall use as much force as he believes, in 
good-faith and on reasonable and probable grounds, is 
necessary to carry out his legal duties. He shall use force 
in good judgment, considering the protection of inmates, 
and refrain from personal abuse, corporal punishment 
and personal injury. Inmates will be protected from injury, 
harassment and damage to personal property. If the force 
used is excessive, he is criminally responsible for such 
excess, and he may also be liable for civil action where the 
use of excessive force is claimed.

The theory was excellent, but the CSC members clearly had 
not been trained to the point where reasonable restraint 
was second nature to them, as they should have been, 
as employees expected to use force. Instead, at the first 
temptation they succumbed to what the Trial Judge rightly 
called ‘goon-squad machismo’.26
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Peeters is also authority for the proposition that punitive 
damages can be awarded against the state if the decision 
making giving rise to the improper conduct by the officers 
concerned involved inappropriate deployment of the officers 
and a lack of proper training of the officers concerned. It was 
that inappropriate deployment and improper of training 
which gave rise to a liability for punitive damages against 
the state. 

This approach to damages has received support from 
the High Court of Australia in New South Wales v Ibbett27 
(‘Ibbett’) in the context of New South Wales police legislation. 
Whether the Ibbett approach to liability of the State to 
prisoners, when officers have abused their powers and have 
not received adequate training, will be adopted in relation 
to the Correctional Services Act remains to be seen. Certainly 
RCIADIC recommendations 162, 163, 177 and 182 provide 
a strong proposal for recognition of an enhanced duty and 
standard of care in relation to the use of force, particularly 
lethal force by correctional officers. The following dicta 
from the High Court in Ibbett may be equally relevant to the 
changed constitutional position of correctional officers, as to 
that of police. The High Court said:

The approach taken in cases such as Adams and Peeters 
should be accepted. It is supported by the observations of 
Lord Devlin and Lord Hutton to which reference has been 
made earlier in these reasons. The submissions by counsel 
for the State should be rejected.

First, the course of development over the last two and a half 
centuries of the law respecting Crown liability in tort does 
not support attention to the financial means of the miscreant 
public officers as a significant and limiting determinant of 
the quantum of liability. Reference has been made earlier 
in these reasons to what was said on the subject in The 

Commonwealth v Mewett.

Secondly, the New South Wales legislative reforms do 
not require, in obedience to a “master’s tort” theory, 
determination solely of what would be an appropriate 
award of exemplary damages against the police officers to 
the exclusion of considerations affecting the state itself.

The doctrine, associated in Australia with Enever v The King, 
which excepted the exercise of independent discretions from 
the legislative changes otherwise providing for the vicarious 
tort liability of the Crown, would have denied any award of 

exemplary or other damages against the State in the present 
case.28

There is little established case law on what constitutes 
reasonable force being used by prison officers with the 
exception of forced that may be used in body searches, and 
to prevent escapes. 29 Additionally, the use of force will be 
regarded as an action in good faith, in circumstances such as 
the suppression of violence or property damage by prisoners, 
in which cases the use of reasonable force is the duty of the 
officers. This begs the question – what is reasonable force? 
The dicta from Peeters quoted above provides some guidance, 
but the general test relates to the proportionality of the actual 
force used against an objective test of what a reasonable 
officer in the actual situation of the officer in question, would 
have done, having regard to the prisoner’s conduct.30 

IV Conclusion 

Apart from the common law duty of care to prisoners, there 
are few legal duties imposed on correctional authorities, as 
to their behaviour towards prisoners or objective standards 
against which the treatment of prisoners can be judged. 
Thus, although the common law duty of care to a prisoner 
is quite extensive, the prisoner still has few rights in relation 
to officers whose tasks it is to supervise and control their 
day to day lives and to exercise the numerous statutory 
discretions delegated to them under the Correctional Services 

Act .To summarise the position, the author Professor Richard 
Harding, comments:

Prisoners do not in the common law jurisprudential 
model possess rights in relation to their conditions and 
treatment. Rather the imprisoning authority possesses non-
enforceable obligations. These may seem to be reasonably 
comprehensive, as for example in relation to the … Standard 
Guidelines for Corrections in Australia - but they are not 
legally binding in the sense of giving prisoners a right of 
action against prison authorities in a court of law.31

It may be observed that sections 29 and 86 of the Correctional 

Services Act are important exceptions to the general position 
outlined by Harding and that the enactment of those sections 
is at least a partial acknowledgement of the criticisms of the 
Correctional Services Act made by Commissioner Gresley 
Clarkson in his 1981 Royal Commission and by Commissioner 
Johnston QC in the Semmens case.32 In the RCIADIC report, 
Commissioner Johnston QC said:
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The Clarkson Commission was a very important catalyst for 
important changes in the law relating to penal institutions 
in South Australia. The recommendation by Commissioner 
Clarkson that the Act or the Regulations there under should 
establish and set out the responsibilities of prison officers in 
relation to care of prisoners has not been but should be put 
into effect. 33
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