
 
Submission to the Senate Rural Affairs & Transport Legislation 

Committee   
Re 

Illegal Logging Prohibition Bill 2011. 
 

 6th January 2012 
 

This submission is being presented because of very serious concerns about the 
content, structure and drafting of the current Illegal Logging Prohibition Bill which is 
currently before the Federal Parliament. 
 
The concerns arise from my 40 years continuous involvement in the national and 
international timber and forest products sectors. That involvement has been to ensure 
that there are long term, sustainable timber and forest products operations in Australia 
and this region.  
 
My details are attached as Appendix I to this submission. 
 
The timber and forest products industries are important to small towns & 
communities, regions & States of Australia, landowners (small and large) and 
processors in our major trading partners - especially in South East Asia & the Pacific. 
 
My concern was such that after reading the draft Bill and Explanatory Memorandum I 
thought I understood what the objectives of the draft Bill are. However, I was totally 
uncertain about the definitions, duties and obligations imposed by the Bill. They were 
unclear, did not make sense in policy terms and based on my experience would be 
almost impossible to implement efficiently and effectively.   
 
 I was so concerned that I took the unusual step of seeking, the legal opinion of Dr. 
Gavan Griffith, AO QC and his junior counsel, Benjamin Jellis. I asked them to 
provide me with an opinion about the structure, drafting and operation of the Bill.  
 
Dr. Griffith is one of Australia’s most eminent lawyers. He is very familiar with 
Commonwealth legislation and international jurisprudence having served as 
Commonwealth Solicitor- General for 15 years between 1973 and 1988.  
 
A copy of the opinion is attached to this submission. It is Appendix II. 
 
As one of the major roles of the Senate Committee is to consider the legislation itself 
as well as the principles that lie behind it I request that the Committee gives serious 
consideration to Dr.Griffith’s and Benjamin Jellis’s Opinion. 
 
The key points it makes are:- 
 

• “As currently drafted  the Bill is fractured to the point of incongruity” 
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• The offences that apply to importers under the Bill are unjust  by 
attaching liability on an unduly broad and unpredictable basis, 

 
• “The prosecution of offences under the Bill may involve Australian 

courts in indirectly enforcing the  penal or public law of other States” 
(countries) 

 
• The Bill creates  the likelihood of entangling Australian courts in  

matters of international relations that are more properly the concern of 
the executive, 

 
• The scheme and content of the Bill is so deeply flawed in its 

conceptual approach, based as it is upon the use of Australian courts to 
enforce the laws of foreign trading partners, that it should be 
abandoned”, and, very importantly, 

 
• “Our opinion is that the entire Bill should be reconsidered to determine 

whether an acceptable text is capable of being developed to fulfil its 
objects. We suggest that there is a heavy burden upon those promoting 
the Bill to demonstrate that this is possible without unacceptable 
compromise of applicable principles of both public and private 
international law, comity between courts and the criminal law. Real 
concerns as to the efficacy of what is proposed must also be 
addressed”.  

 
The legal opinion offers some solutions to drafting deficiencies in relation to the 
breadth of criminal liability. However, the omissions and uncertainties are matters 
that should be addressed before the Bill is debated. 
 
My personal opinion is that the key objectives of the Bill to ‘reduce the harmful 
environmental, social and economics of illegal logging’ – be it in Australia or 
overseas, should be separated from the protectionist measures. Elements of the Bill 
will become ‘non-tariff barriers’ which, while suiting elements of the Australian 
forest products processors, will have an adverse impact on a number of our 
neighbouring, developing countries.  
 
They may also have the unintended consequence of closing down a number of small 
businesses in Australia – the specialist cabinet makers, furniture manufacturers and 
carpenters and joiners that are an important part of regional communities. 
 
Having spent most of my life in the timber and forest products industries I have 
serious practical doubts about the capacity and ability of Australian inspectors to be 
able to satisfy themselves, to the point where a court would uphold their actions, 
about whether a log or piece of timber was legally or illegally logged. This is 
especially the case where individual logs are obtained from subsistence farmers in 
developing countries. 
 
My detailed observations on these matters are set out in Appendix III to this 
submission. 
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In summary my request to the Standing Committee on Rural Affairs and Transport 
Legislation is as follows:- 
 

• the Bill is reconsidered in line with the conclusions set out in the attached 
Legal Opinion, 

 
• a new interdepartmental review addresses the key problems now being 

exposed, 
 

• issues of sovereignty explained in the Legal Opinion attached are further 
addressed, 

 
• further  more comprehensive and  profound consultation takes place with 

neighbouring countries 
 

 
• a further assessment is made as to  whether the Bill breaches Australia’s 

obligations under international agreements, and  
 

• An assessment is made of the practicability and cost of compliance such as the 
due diligence requirements under the Bill – a reality check. 

 
I understand the politics that surrounds the proposed legislation but it would be 
reprehensible if short term, political expediency produces a piece of legislation that is 
fundamentally flawed.  
 
The end result may be a policy that is incapable of effective implementation and ends 
up in prolonged litigation, the closure of small businesses in Australia and 
unnecessary tensions with a number of our important regional neighbours. What 
seemed a good idea at the time may end up being unfortunate policy and public 
administration.  
 
T H Gunnersen, AM 
6th January 2012. 
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Appendix I 
 
Identification and Credentials 
 
My name is Thorold Harvey Gunnersen, AM. I was honoured in 2002 to be asked to 
accept the Award in the Order of Australia “for services to the forest industry, 
particularly to sustainable timber resource management and development, and to the 
welfare of communities dependent on the timber industry”. 
 
I am Chairman of Gunnersen Pty Ltd, a business which goes back to its origin in 
1879, whose activity today is wholesale distribution, covering all Australian States 
and Territories and New Zealand. I am also a Member of the Board of Midway 
Limited, a company which owns timber plantations in Victoria, and operates 
woodchip processing plants in Geelong, Portland and Brisbane. 
 
Gunnersen sources product from all over the world and imports. Midway grows 
timber, processes it and exports to Asia. 
 
My public sector appointments include having been at various times the Member of 
the Land Conservation Council in Victoria representing industry and commerce, 
Chairman of the Forest and Wood Products Research & Development Corporation 
and Chairman of the Co-operative Research Centre for Wood Innovations. 
 
My public company appointments have been Chairman of Directors of Timber 
Holdings Ltd, Timber Holdings (Tasmania) Ltd, Deputy Chairman of Softwood 
Holdings Ltd (Mt Gambier) and Member of the Board of Kiln Dried Hardwoods Ltd 
(Launceston). 
 
My association appointments have included being Director and President for several 
terms of National Association of Forest Industries, Director and President of 
Australian Timber Importers Federation. 
 
My international appointment was to be Board Member for many years and Chairman 
of the Board for two terms of the World Forestry Center in Portland Oregon, USA. 
Membership included representatives 29 countries involved in forestry and forest 
industries. In 2007 the Center recognised my contribution with the Merlo Award, 
which “honors individuals who have shown extraordinary commitment to forest 
stewardship for the purpose of producing resources for building materials.” 
 
I first came into the forest industry to be Managing Director of Marbut-Gunnersen Pty 
Ltd in 1968, from being a Lecturer in Economics at LaTrobe University. My 
specialties were international trade theory and econometrics. 
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Appendix III 
 
Practicalities 
 
I am concerned about the new dimension of risk, attended by lurking criminality, that 
adoption of the ILP Legislation will introduce into the Australian forest industry. My 
fear is that the consequences that are intended to flow from the new law will not be 
realised and that, instead, unfortunate unintended consequences will result. 
 
The foremost of these are the fundamental problems of legality, dealt with above in 
Appendix II. These foreshadow similar legal and policy problems for the Government 
to those the Malaysian solution has caused over the illegal immigrant/refugee 
problem. 
 
Another consequence, not intended, will be the harm to environmental, social and 
economic values the new law is designed to protect. And I think it actually contains 
the potential to create adverse consequences for local Australian producers, not unlike 
those in the beef industry caused by the Live Export Ban. 
 
My position stands against the tide of timber industry opinion, as stated by producers 
and importers alike. I have noted the industry’s approval of the Bill as it foreshadows 
the erection of a non-tariff barrier to trade; and a similar enthusiasm being shown by 
importers at the prospect of seeing “the cowboys of the industry closed down”, see 
John Halkett’s Submission to the Standing Committee, 14 Dec 2011. Each of these 
reactions is naturally, and understandably, protectionist. 
 
But the purpose of the Bill is not protectionist. It is “to reduce the harmful 
environmental, social and economic aspects of illegal logging”. This objective begs a 
number of seemingly condescending questions about these values in other countries 
and other countries’ management of them.  
 
It is a tenuous claim to assume or assert that a causal relationship exists between a 
prohibition of imports into Australia of illegally logged timber and the lessening of 
harmful environmental, social and economic impacts in other countries, countries 
some of which are much larger than ours is.  
 
The Committee has received submissions showing that there is not much illegal 
timber entering Australia. In my 40-odd years of experience I have not ever 
encountered or been aware of any illegal timber entering Australia. There is no reason 
to assume that the Bill as drafted will be sufficiently powerful, or have the reach, to 
change behaviour of people in other countries in ways that will reduce environmental, 
social and economic harm caused by illegal logging. 
 
Illegal logging (logging that occurs outside the ambit of forestry laws) manifests itself 
in subsistence situations and in officially-condoned changes in land use to do with 
development. In subsistence, villagers clear patches in the jungle to make way for 
their gardens; in development, land is cleared for urbanization, highways and 
changing agricultural practices. 
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The social and economic development problems that some countries face could be 
more directly addressed by way of aid to help build capacity in infrastructure and to 
set up mechanisms to reduce illegal behaviour where it occurs, rather than create new 
regulatory regimes in Australia that will suppress activity here and in the supplying 
countries.  
 
Illegal logging may also occur through explicit corporate criminality, but people in 
organised crime will quarantine themselves from the effect of our law, being 
sufficiently organised to organize a veneer of legality as their products enter markets. 
If the capability exists to undertake illegal commercial scale harvesting and 
transportation of logs, the capability will exist to fake the required documentation to 
give the appearance of legality. 
 
My question is whether anyone actually believes that these behaviours in distant 
places in different cultures will be altered by Australia adopting punitive and 
ineffective controls on trade by passing into law the Illegal Logging Prohibition Bill 
as currently drafted. 
 
Complexity and Variety: are there 3 categories of wood? 
 
Members of the Standing Committee are aware of the complexity and variety which 
are found in forest industries. Complexity and variety make it difficult to frame 
enabling legislation or over-arching regulation which makes sense without creating 
anomalies. 
 
Distinction has been made in submissions between hardwood and softwood, between 
lineal and panel products, between “pure” single wood species and composites, and 
between assembled products which contain wood in various forms. It is tempting to 
view products as emanating from a lineal supply chain with simple conversion 
transformations – of log to timber, green timber to dry, kiln dried timber to sized, 
packed salable product. But this represents only one strand of conversion reality. 
 
A single tree is usually cut or “bucked” into several logs – head log, butt log etc – 
each of which becomes destined for different further processing applications. Each 
log “explodes” into a plethora of products (as does a butchered beast) from lengthy 
quarter-sawn or backsawn baulks or boards to flimsy shorts, from full sheet rotary cut 
face veneers to “backs” and strips used for centre-laying, or from flitches to sliced cut 
fancy veneers, and then there are chips and flakes and sawdust. I cannot imagine a 
document attesting to legality being created for the myriad of outputs, documents 
which accompany each product unit through respective value adding chains. Imagine 
a single finger-jointed mouldings blank, composed of wood from disparate 
provenances, being accompanied by either multiple certifications of legality, or one 
certificate testifying to all the provenances! 
 
There are supply chains, but outside integrated enterprises they are few. Complexity is 
compounded by intra-industry transactions as one producer’s discard or waste 
becomes another’s valued input. Agents and pocket-book merchants, stockists and 
distributors facilitate these. Whilst these people are smart, relying on connections, 
market intelligence and communication, not many have “corporate capability” for 
documenting certification. 
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This transactional milieu is mirrored by the transportation arrangements across the 
technology spectrum in which wood and products are transferred: barges and bullock 
carts, shipping containers and bulk carriers, rail cars and road trucks. It is a tangled 
skein not a supply chain. 
 
There is no “supply chain” as such in the forest industries; there is an imbroglio of 
chaotic transactions and transfers. It is not realistic in any circumstances to seek to 
control a foreign supply chain with domestic legislation, but this is especially so in an 
industry in which few lineal supply chains exist. 
 
Is it practicable to imagine a continuity of documentation which formally attests with 
integrity to the legality of every piece and parcel of wood? Without such 
documentation how can an importer truly be confident that he/she is not in breach of 
the law of a foreign country as required by the Bill? 
 
The Bill foreshadows two categories of wood – legal and illegal. But most timber 
which is traded internationally will be in a third category: I shall call it unattributed 
wood. This is wood that is not actually “illegal”, but suffers from lack of proof of its 
legality. It is not practicable to assume that unattributed wood, by its lack of 
attribution, is therefore illegal. Any presumption that it will be is not realistic. 
 
Unintended Consequences 
 
Number One will thus be that the result of passing the new law will be perverse – the 
opposite of what it was intended to promote in supply countries. 
 
Lower levels of activity will have harmful effects throughout the sector: less forest 
management will be deleterious for the forest environment, less activity will be bad 
for the social aspects and lower levels of business will be bad for local economies. 
 
 
Unanticipated Consequence Number Two will be at the level of producers and 
importers inside Australia. Submissions to the Standing Committee by associations 
show that the legislation, with minor modification, will be positive to these groups 
due to its protective influence. We in Gunnersen believe, but at this stage cannot 
prove, that many of our existing sources and products will be capable of passing a 
legality test, but there will be others which may not and we may not for some 
products be able to furnish the necessary verification. Thus our business, and that of 
others in similar circumstances, may contract. 
 
Unanticipated Consequence Number Three will be that users of imported timber 
products in general industry will be penalised. When the Bill leads to cessation of 
supply of components or substrates, there are manufacturing processes which will be 
constrained with flow-on deleterious effects. Examples of products that may be 
unattributed, unable to be proved legal, are some hardwood and reconstituted veneers 
and plywoods, medium density fibreboard products, some of the high grade cabinetry 
timbers and decorative hardwoods and some of the overlays used on panel products. 
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Local industry will not be able to take up this slack, especially during the two years in 
which the Law preventing imports from illegal logging will be in place, but during 
which no regulations or guidance will be in place. 
  
Industries into which such products are sold in which restricted supply will have 
negative impact are: mining (transportable buildings), recreation vehicles (caravans), 
transport (refrigerated containers), building, joinery, cabinet making, boat building, 
theatre and film, shop fitting, chemical (transportation) and wine making (barrels). 
 
Timber products used in these industries are specialized as to strength, durability or 
other properties such as being light-weight or recycle-able; they are tailored in species 
selection and in manufacture to meet utility requirements. They will not be readily 
substituted. 
 
The contraction in imported timber supplies will cause contraction in the customer 
industries and a likely rise in costs to consumers. 
 
Conclusion  
 
Australia’s part in world timber trade is small. (One of my visits to an Indonesian 
plywood supplier coincided with a visit by a Japanese counterpart. “How much 
plywood do you buy for Australia,” he asked? Taking a breath and exaggerating 
slightly I said, “12,000 cubic metres each year.” He looked at me in a pitying way, “I 
buy 12,000 cubic metres for Japan every month”.) Passage into legislation of the ILP 
Bill by Australia will have little or no commercial impact in the outside world, 
although its condescending nature may leave our diplomatic relations in nearby 
countries somewhat scarred. However, whatever impact there is to be, will be 
negative. 
 
The importance of imported timber in the Australian economy is critical to a number 
of industries and trades. Some imported timber products are vital. Many are products 
which Australian industry used to be able to provide, but now cannot, due to 
withdrawal of timber resources for conservation and high cost structures in Australian 
manufacturing. Imported products that are not explicitly “illegal”, but not able to be 
verified as “legal” either, will be withdrawn from being available. 
 
There will be surprise when new products have to be found in which to transport 
cyanide to gold mines for example, or when the caravan industry suddenly contracts, 
or when more building sites are delayed for the want of plywood product for concrete 
pours. 
 
My conclusion for the Standing Committee is to beware of the ILP Bill, its legal 
status, its effect on sovereignty issues, its extension of criminality into legitimate 
business and its deleterious effect in the Australian economy. These negatives are all 
cause for caution. 
 
As for me, now from a personal perspective, how will I be able to expect my 
Board to authorize a company officer to certify the legality of wood when, he or 
she, acting in good faith, has to rely on third parties overseas providing 
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certification of legality, when a mistake will involve a criminal charge from 
which a jail sentence is possible? 
 
The hope of certainty the Minister is holding out to consumers and businesses about 
the legality of timber products may well prove illusory when the practicalities unfold. 
 
T H Gunnersen AM 
6 Jan. 12 
 
 
 
 
 
 
 




