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1. About AUSVEG

AUSVEG is the National Peak Industry Body representing the interests of Australian vegetable
and potato growers. We represent growers around Australia and assist them by making sure
the National Vegetable Levy and the National Potato Levy are invested in research and
development (R&D) that best meets the needs of the industry.

AUSVEG also makes representations on behalf of vegetable and potato growers to ensure their
interests and concerns are effectively communicated to all levels of government, in the public

sphere, and throughout relevant areas of the private sector.

AUSVEG executes its brief by delivering national projects in the areas of communication and the
environment, as well as by providing leadership for our sector on a range of key issues.

Yours sincerely

Richard J Mulcahy
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AUSVEG Submission - Reform of Australia's biosecurity system

Introduction

AUSVEG has welcomed the opportunity to comment on what is comprehensive and overdue
update on the proposed new Biosecurity Legislation.

This legislation also provides an ideal opportunity to remedy some of the deficiencies in the
current system and provide a basis for a strong Federal Government/State and Territory
Government/industry partnership. Many of the deficiencies in the current system appear to
have been addressed, however, there are some particular areas where we believe some further
work and clarification is required.

Of the 12 chapters that comprise the total package plus the Inspector-General of Biosecurity Bill
there are five chapters which we believe are requiring further attention/modification. These
are Chapters 1, 3, 7 and 12. The Inspector-General of Biosecurity Bill also merits comment.

We welcome the creation of the Inspector—General Biosecurity as we believe such a position is
long overdue, however, he Bill in its current form misses an opportunity to address several
major deficiencies in the current biosecurity system.

It is worth noting that to the frustration of the industry little change to the legislation has been
made after receiving comments from the original call for submissions on the Bill. This is not only
disrespectful to the authors who have committed time to making submissions in the
consultation process but also invites oversights with unintended consequences in the
regulations.

Comments on the Biosecurity Bill 2012

Chapter 1

The placing of policy and also references to international agreements as part of the definitions
appears risky. We are concerned that this exposes Australia to excess scrutiny from the WTO
as well as placing our legislation at the mercy of unelected personnel who negotiate and make
International Agreements.

It is our belief that this is abrogating our independence to other authorities and potentially
placing the country at the whim of bodies over which we have no control.

Chapter 3
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(a) Import Risk Analysis

The area of Import Risk Analysis is of great concern. The legislation will merely enshrine current
practice which has been shown to have many flaws.

There appears to be nothing in this chapter that ensures any change to the current system or
process. The issue of risk determination is not covered and thus the current system is
apparently to be continued.

The ability to have independent reviews only extends to the process not the content. Thus, the
position of Inspector-General is little more than window dressing in this context.

The review of decisions etc. rests within the body that made the decision in the first place. This
is unacceptable and is out of step with both legal and scientific practice relating to review and
appeal.

(b) Importation Decisions

The same comments apply here as for BIRA. Thus, the current status quo would appear to be
largely maintained. There appears to be nothing in the proposed legislation that would bring
any change to the current situation.

Chapter 7
Approved arrangements

No definition is provided as to what is fit and proper person. The explanatory notes mention an
audit model. There is no mention of audit or anything similar in the draft! What is intended
here?

Chapter 12
Miscellaneous including costs

The issue of cost recovery makes no mention of the Deed or how this or a similar instrument
would be covered under the new legislation. This needs to be addressed.

The Deed is an important instrument and we believe this needs to be acknowledged in the
legislation and certainly as various International Agreements are referenced in Chapter then so
should the appropriate domestic agreements also be integrated.

There is also no mention as to how cost-recovery for additional on-shore biosecurity will be
covered or dealt with.
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Inspector-General of Biosecurity Bill

An opportunity to seriously address current deficiencies in the system is being lost with the Bill
in its present form.

This position should be independent of DAFF and should be provided with powers to permit
investigation not only of process but also content and rigour of DAFF work. Precedent would
suggest that his type of position should be located within the Ombudsman’s office. It should
not be within DAFF.

Lastly, there is nowhere in this Bill or the legislation that provides for comprehensive audit of
DAFF performance. Whilst the Inspector-General Bill goes part of the way to address this
function we believe a stronger and more comprehensive process is required.

Detailed Comments

Chapter 1

This sets out the framework for the legislation. In this chapter the appropriate level of
protection is defined as below:

“PM25 Appropriate level of protection (ALOP) for Australia against biosecurity risks

The Appropriate Level of Protection (or ALOP) for Australia is a high level of sanitary and
phytosanitary protection aimed at reducing biosecurity risks to a very low level, but not to zero.
Note 1: This section is in accordance with Australia’s rights and obligations under the SPS
Agreement.

Note 2: The Director of Biosecurity must apply the ALOP for Australia in conducting a BIRA or

risk assessment in relation to the importation, or proposed importation, of particular goods into
Australian territory (see subsection AGA55(5) and section AMG170).”

We believe that this should not be in the legislation without further qualification and definition.
What is meant by very low? Who ‘owns’ the definition of very low? What happens if the
definition is changed? There may be implications here for Australia for challenges in the
International Arena on this definition if it is in the legislation. We believe that we ought to own
our definitions for our legislation.

The reasons for this definition and including it in the legislation are given in this extract from
the explanatory notes:

“The World Trade Organization (WTO) 'Agreement on the Application of Sanitary and
Phytosanitary Measures' (SPS Agreement) contains the basic rules on food safety and animal
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and plant health standards for trade between WTO member countries. The SPS Agreement
requires that sanitary and phytosanitary (biosecurity) measures are based on science and
applied only to the extent necessary to protect human, animal or plant life or health. The SPS
Agreement allows WTO members to determine their own level of protection; however, it must
be applied in a consistent manner. This is known as the Appropriate Level of Protection (ALOP).

The Australian Government, with the agreement of all states and territories, has expressed
Australia’s ALOP as “providing a high level of sanitary and phytosanitary protection, aimed at
reducing risk to a very low level, but not to zero”. When performing a function or exercising a
power under the Biosecurity Import Risk Analysis process and risk assessments conducted for
the importation of particular goods into Australia, the Director of Biosecurity must apply
Australia’s Appropriate Level of Protection.

This policy reflects community expectations and provides for a high standard of biosecurity that
reduces risk to a very low level. It recognises that a zero risk stance is impractical as it would
mean no tourists, no international travel and no imports.

Consistent with the SPS Agreement, Australia bases its biosecurity measures on international
standards such as those developed by the World Organisation for Animal Health, the
International Plant Protection Convention or Codex Alimentarius where they exist and where
they achieve Australia’s appropriate level of protection from pests and diseases of biosecurity
concern. Where such standards do not achieve Australia’s ALOP, or relevant international
standards do not exist, Australia exercises its right under the SPS Agreement to apply measures,
justified on scientific grounds and based on a risk assessment, to achieve Australia’s ALOP.

Australia’s ALOP is currently; expressed administratively. Australia’s ALOP will be included in the
Bill for several reasons. Importers and trading partners will have additional certainty of the
standard that is being applied. It will also increase transparency in its application when
assessing biosecurity risks.”

The last paragraph is hyperbole and makes no sense. We believe that including ALOP in this
manner merely leaves Australia more vulnerable under the WTO system. Part of the current
problem with the existing BRA system is the anomalous way that risk is defined and dealt with.
As explained by senior Biosecurity Staff, this situation is a direct result of our submission to
WTO guidelines.

Our commitments to the international Biodiversity Convention are also enshrined in the new
legislation and the same comments apply.

There are also other areas that are defined by international agreements within the table of
definitions. This extends to the application of WTO guidelines and annexes such as the
following:
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“SPS Agreement means the Agreement on the Application of 17 Sanitary and Phytosanitary
Measures set out in Annex 1A to the World Trade Organization Agreement.”

We can only re-iterate our concerns as expressed above. To-date we have been unable to
extract any meaningful explanation as to both the implications and reasons for this direction in
the legislation.

On a more general note it is our understanding is that once any form of legislation is passed it
can be subject to scrutiny from the WTO and other international agreements. This may also be
the case for non-legislation (i.e. regulations etc.). Nonetheless, where aspirations and aims are
placed into legislation then we need to look at what the implications are that flow on from this.
To-date there has been very little clarification from DAFF on this point and it needs addressing.

Chapter 3

This review only considers the area of Biosecurity Import Risk Analysis which is covered in the
second part of the legislation from page 37 onwards.

This specifically excludes the Minister from having any powers over the process other than
being able to direct it. In principle there is nothing wrong with this, however, there is no
provision for a review process other than via the Inspector-General. The deficiencies in what is
proposed in this area have been covered in detail elsewhere.

The process is not covered in the legislation but we assume will be defined in Regulations which
have not yet been published.

We note the following:

“The Director must apply the ALOP for Australia in conducting the
13 BIRA (see paragraph *"GA55(5)(a)).

ALOP is defined in GA (55)(a) as:

“The Director of Biosecurity must apply the ALOP for Australia in conducting:

(a) a BIRA in relation to particular goods; or

(b) a risk assessment for the purpose of determining whether particular goods, or a particular
class of goods, can be brought or imported into Australian territory and, if so, whether this
should be subject to conditions.

Note: Part 2 of Chapter 3 (managing biosecurity risks: goods) deals with BIRAs in relation to

particular goods and Part 3 of that Chapter deals with prohibited goods and conditionally non-
prohibited goods.
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This is not that helpful and merely defines the circumstances under which a BIRA may be
implemented.

In order to further try and understand what is involved we have referred to the explanatory
notes on the DAFF website. For the purpose of making it easier for the reader to follow we have
placed the quotations from the Explanatory Notes in italics and written our concerns in
standard and coloured font immediately adjacent to the relevant quotation.

The explanatory notes make the following points:

“The Director of Biosecurity may initiate a BIRA as directed by the Agriculture Minister or upon
the proposal of a person wishing to import plants, animals or goods into Australia. The Director
of Biosecurity must commence a BIRA if requested to by the Agriculture Minister, but has
discretion over whether any other BIRA process is commenced.

The regulations outline an eight step process that must be followed in conducting a BIRA:

1. The Director of Biosecurity publishes a public notice on the department’s website stating
that a BIRA process will commence and whether an issues paper will be prepared.

We note there is no formal requirement to notify affected parties. This is unacceptable and yet
this is one of the currents issues of concern from industry in how DAFF currently operates. It is
unacceptable that affected industries/parties often first here about DAFF activities from
overseas trading partners and countries rather than from our own Government.

2. If an issues paper is released, it is published on the department’s website and the public
has a minimum of 60 days to consider the paper and provide submissions (issues papers set out
issues relevant to assessing the level of biosecurity risk for a proposed importation. They are
released when the Director of Biosecurity considers there are significant issues that need to be
explored and raised formally with the public).

There is no formal requirement for public release. We believe public release should be the
default option, however, non-release should be permitted subject to publicly released grounds
for so doing.

3. If an issues paper is released, the Director of Biosecurity must consider any submissions
received from the public when preparing a draft BIRA report. Submissions will not be specifically
addressed in the report if they are outside of the scope of the BIRA or not supported by scientific
evidence.

This is no change from the current situation and it is unacceptable. There is no provision for
who makes the judgment on what is scientific evidence nor is there any definition as to what
constitutes scientific evidence. This needs to be addressed in the Bill, particularly as current
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experience suggests that the term is applied rather elastically by DAFF. This is an area of
particular concern to industry yet it is not addressed.

4. The Director of Biosecurity prepares a draft BIRA report and publishes it on the
department’s website. The public has a minimum of 60 days to consider the draft report and
provide submissions.

We believe there should be formal notification, enshrined in legislation, to bodies as to when a
report is available. There also needs to be provision for extension of the sixty days to a
maximum of 120 days, where circumstances warrant, such as excessively complex issues,
availability of relevant personnel to make or prepare expert submissions etc. Given that the
whole time period has a finite time-frame of 30 months it would seem unreasonable to place
potentially limiting time constraints on affected parties when the requirement on the
Department is less. An evenhanded approach is required here.

5. The Director of Biosecurity must consider any submissions received from the public when
preparing a provisional BIRA report. Submissions will not be specifically addressed in the report
if they are outside of the scope of the BIRA or not supported by scientific evidence.

6. The Director of Biosecurity prepares a provisional BIRA report and publishes it on the
department’s website.

Our previous comments regarding notification apply here as well.

7. At step 7, the BIRA process is open to review by the Inspector-General of Biosecurity
(IGB) if an appeal is made on valid grounds by a member of the public, within an appeal period
of 45 days (see the Inspector-General of Biosecurity Bill for further information).

In our opinion this only partly addresses issues within DAFF in this area and is a long way short
of what is required. We believe that if this process is to have real meaning and acceptance by
all parties then any review should be independent of DAFF and should be provided with powers
to permit investigation not only of process but also content and rigour of DAFF work. This
should also be independent of DAFF and a procedure to which DAFF would have exactly the
same rights as Industry. The system at present where the one body acts as judge, jury, reviewer
and executioner is at odds with due process. It is certainly not independent.

a. If an appeal is lodged, the Director of Biosecurity must give the provisional BIRA
to the IGB for review. The IGB will have 45 days to review the BIRA process only
(not the merits or scientific basis of the decision.

b. If no appeal is made on valid grounds within the 30 day review period, the
Director of Biosecurity can publish the provisional BIRA report as a final BIRA
report.
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This is a completely unacceptable set of principles and our comments immediately above apply
here. There is no provision in this procedure to cater for sub-standard work from DAFF. There is
no visible independence in the review process and it is our belief that without fundamental
reform to this part of DAFF’s operations, the current conflicts that exist between DAFF and
industry will continue. No entity should be beyond scrutiny for both the quality of its work and
its procedures. Furthermore, the assessment of performance should not rest within the same
body. This does not occur in law nor does it occur in science.

8. If the IGB has reviewed the provisional BIRA report, the Director of Biosecurity must
consider any comments made by the IGB before publishing the final BIRA report.

In this context, submissions should be given the option of being public or private and where
public then the DAFF response should also be public and available. This would ensure a
transparent process and one which would remove much of the current distrust that exists in
the current system.

“BIRA report

The BIRA report must contain the findings of the BIRA and the evidence or materials on which
the findings are based. A BIRA report may also identify conditions that must be met in order for
the risks identified with the proposed importation to be reduced to a level that achieves
Australia’s ALOP. For example, timber products may be required to be debarked and undergo a
Department-approved heat treatment before they can be imported.”

It is our contention that a BIRA be accompanied by a HACCP table that identifies all the
potential risk points in the handling chain and provides appropriate mitigation measures. Such a
table is standard industry practice for managing risk, provides both a management and audit
tool and also provides for future changes in a system. It also improves transparency and
removes a lot of the uncertainty out of the current system. A HACCP approach would provide
for a more workable and accountable system than exists at present.

Termination of a BIRA

A BIRA can be terminated at any time if the proposer notifies the Director of Biosecurity in
writing that they no longer wish to proceed, if the Director has requested additional information
but determines there is insufficient information to complete the BIRA satisfactorily or, if the
BIRA is initiated by the Director, at the Director’s discretion.

Before a BIRA can be terminated, the Director of Biosecurity must notify any proposer in writing
of the progress of the BIRA and why it can’t be completed. When a BIRA is terminated, the

Director of Biosecurity must publish a notice on the department’s website.

See our earlier comments regarding notifications.
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We would also like to see a change to risk definition within the sphere of BIRA and Import
regulations. It is our understanding that under the current situation, whereby if no data exists
on the likely risk of a new organism in a new environment, then risk is assessed as zero. This is
both unscientific and also completely out of step with risk management procedures. This is
related to the difference between absence of evidence and evidence of absence.

Chapter 7

We would like to see a definition of a “fit and proper person”.
Chapter 12

Costs and cost sharing

Under the new legislation the Federal Government can now issue Biosecurity Control Order to
destroy crops or goods, however, it is not clear who will foot the bill for it if they do. In
discussions at the information sessions we were provided with no clarification on this issue nor
how this will fit in with the Deed.

We believe that this area demand addressing in the legislation. The Deed is an important
instrument and we believe it needs to be acknowledged in the legislation. As various other
International Agreements are referenced in Chapter 1 then we see no reason why the
appropriate domestic agreements should also not be integrated into the legislation.

Inspector-General

We have made mention at numerous points above regarding this Bill and we re-iterate them
here.

This Bill does not go far enough. We believe that if this Bill is to have real meaning then any
review should be independent of DAFF and should be provided with powers to permit
investigation not only of process but also content and rigour of DAFF work. Precedent would
suggest that his type of position should be located within the Ombudsman’s office. There is no
provision in this Bill to deal with sub-standard work from DAFF. There is no visible
independence in the review process and it is our belief that without fundamental reform to this
part of DAFF’s operations the current existing conflicts between DAFF and industry will
continue. No entity should be beyond scrutiny for both the quality of its work and its
procedures. Furthermore, the assessment of performance should not rest within the same
body. This does not occur in law nor does it occur in science.
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Lastly, we believe that the Bill should require that DAFF performance should be subject to
independent audit and operate under the same set of principles that are used for determining
industry performance.
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