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Introduction

The case for regulating the litigation funding industry in Australia is overwhelming.

There is broad support for regulation across the Australian community. Indeed, the calls for
regulation coming from the business community are not limited to class action defendants. Omni
Bridgeway Ltd, the Australian based global litigation funder, has acknowledged the need for a
licensing regime to “prevent opportunistic and unnecessary litigation” and protect class members.

In 2006, well before the decision in Fostif that unleashed the litigation funding industry in
Australia, the Standing Committee of Attorneys-General identified the risks that are still being
discussed today and canvassed the need for regulation.

In 2014, the Productivity Commission made series of recommendations that would have
improved protection for class members.

In 2018 the Victorian Law Reform Commission recommended the national regulation and
supervision of litigation funders in its report Access to Justice - Litigation Funding and Group
Proceedings.

In June 2018 the Australian Law Reform Commission (ALRC) published a discussion paper that
noted that there was “... a need to provide protection to consumers and other litigants through a
licensing regime for litigation funders.” The ALRC also stated that it believed that the Australian

Securities and Investment Commission (ASIC) was “the appropriate regulator” of such a regime.

For reasons that have never been adequately explained, the ALRC subsequently abandoned this
position in its final report after vehement opposition to these proposals from ASIC and the
litigation funding industry.

Most recently, the Parliamentary Joint Committee on Corporations and Financial Services
(PJCCFS) made similar recommendations for reform.

While litigation funding can assist claimants pursue proceedings they might otherwise be unable
to afford, the emergence of the litigation funding industry has come at a high cost to both
consumers and the Australian economy.

Litigation funders, many of which are foreign entities operating from off shore tax havens, and the
enormous fees taken by funders and plaintiffs’ lawyers have driven an explosion in the number of
class actions in Australia.

Every year, the number of class actions commenced in Australia increases — as evidenced by the
most recent study published by leading global law firm, King & Wood Mallesons.’

The year to 30 June 2021 saw another record set in terms of the number of class actions filed in
Australia with at least 63 class actions commenced. Compare this to, say, the year ended 30 June
2013 when just 18 class actions were commenced.

1 The Review — Class Actions in Australia 2020.2021, October 2021
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While supporters of the class action industry argue that the absolute numbers are low compared to,
say, the United States, this ignores the enormous size of many of these actions and the impact
they have on Australian businesses and the broader economy.

To the year ended 30 June 2021, the Australian class action industry has pulled at least $2,315
million from the Australian economy. The expression ‘at least’ is used because this figure is based
on information that has been published and excludes so called ‘confidential’ settlements or other
decisions where the actual figures have been suppressed.

As the number of class actions has steadily increased, the returns to class members have fallen.
This is because the benefits of these class actions are being diverted away from the class
members to the litigation funders and plaintiffs’ lawyers.

Unconscionable fees and commissions have seen the Australian class action system move from
providing access to justice to delivering extraordinary returns to investors and lawyers. This is
grossly unfair to consumers and must be reversed.

Significantly, it is not just the business community or class members themselves who are making
this point.

In its submission to the Victorian Law Reform Commission inquiry, the National Union of Workers
relevantly stated that:

“The legal system is rigged against us...”

when describing a class action outcome which saw the entirety of an award of over $5 million
taken by the plaintiffs’ lawyers, litigation funders, and others with absolutely nothing going to the
class members despite a successful outcome!?

While this is obviously an extreme example, the returns to class members, when
compared to the amounts taken by litigation funders and plaintiffs’ lawyers in
commissions, fees, and other charges, is a real concern — particularly when compared
with matters not involving a litigation funder.

Data from the Australian Law Reform Commission’s review into class actions determined that
the median return to group members in funded matters was just 51% of the settlement award,
compared to 85% in unfunded proceedings.

Take, for example, three class actions considered by the Australian Law Reform Commission
in its report:

e Clarke v Sandhurst Trustees Limited (No 2)3: A settlement of $16.85 million with $5
million (30%) taken by the plaintiffs’ lawyers and another $5.06million (30%) taken by
the litigation funder leaving just 40% for class members.

e Money Max Int Pty Ltd v QBE Insurance Group Ltd*: A settlement of $132.5 million with
$21.8 million (16.5%) taken by the plaintiffs’ lawyers and $30.75 million (23.2%) taken by
the litigation funder leaving 60.3% for class members.

e Caason Investments Pty Limited v Cao (No 2)%: A settlement of $19.25 million with 43%
for legal costs, 30% taken by the litigation funder (using a common fund order which
meant that class members were probably not even aware of what was being deducted
let alone given an opportunity to object!) leaving a mere 27% for class members.

2 Submission 16 to the inquiry National Union of Workers_25-09-17.pdf The Huon Corporation proceedings
3 [2018] FCA 511
4[2018] FCA 1030
5 [2018] FCA 527
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The fees and charges being taken by litigation funders are delivering extraordinary returns
on their investments.

Consider what the litigation funders themselves are prepared to admit - the ‘internal rate of
return’ for one confidential litigation funding investment by Omni Bridgeway was an eye
watering 2,657%.8

In large part, this has come about because the litigation funding industry, a significant
component of the Australian financial services industry, is essentially unregulated.

As already noted, a series of inquiries and reports, the most recent conducted in 2020 by the
Parliamentary Joint Committee on Corporations and Financial Services, have recommended the
regulation of the litigation funding industry. While steps have been taken, it is essential that reforms
be legislated to properly protect both consumers and the Australian economy.

For these reasons, the Bill is a welcome reform.

It will, for the first time, restrict the funders and plaintiffs’ lawyers to fees and commissions that are
‘fair and reasonable’.

It will also go some way to ensuring that class members, often some of the most vulnerable
members of the Australian community, are protected from the excesses of the litigation funding
industry.

Ensuring a ‘fair and reasonable’ return to class members

The mechanism proposed to ensure a minimum return to class members strikes an appropriate
balance between imposing a hard cap and simply leaving the decision on the funder’s return on
investment to vague principles applied from case to case.

The Bill makes it clear that any attempt by the funder and plaintiffs’ lawyers to take more than 30%
of the total compensation awarded to class members will be presumed to be unfair and
unreasonable.

At the same time, it leaves open to the court the option of varying that amount in special or
unusual circumstances.

This will ensure that, absent special circumstances, class members will receive at least 70% of the
compensation they are awarded.

The litigation funders and plaintiffs’ lawyers have criticised this provision on the basis that it will
make class actions uneconomic to fund.

However, given the return on investment that is being generated by funders and the relatively low
level of risk they take, this argument is simply unsustainable. In this context it should be noted that
no litigation funder has ever produced any financial or economic analysis to support the contention
that a 70% guaranteed return to class members would, in fact, render class actions uneconomic.

On the other hand, plaintiffs’ lawyers arguing for the introduction of a contingency fee regime have
stated that a return of 75% of the total compensation to class members was an appropriate figure
after allowing for legal costs, the cost of funding the action and an appropriate premium for risk.”

Given that a payment to the plaintiffs’ lawyers of 25% of the total compensation would return a far
greater profit to the lawyers than if they ran the case on a traditional ‘no win no fee’ basis, the
suggestion that 30% is uneconomic is clearly untenable.

¢ [Omni Bridgeway Annual Report 2020] page 30

7 See the comments and submissions made by Maurice Blackburn and Slater & Gordon in the context of the
Victorian group costs order debate.
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It should also be noted that plaintiffs’ lawyers like Slater & Gordon or Maurice Blackburn have no
difficulty in successfully running class actions on a ‘no win no fee’ basis.

Some in the business community have expressed concern that allowing the funder and plaintiffs’
lawyers to take up to 30% of the total compensation will become the ‘floor’ and that the courts will
only ever increase that return.

This concern might have had some substance but for the provisions of the Bill setting out the
factors that must be considered by the court in determining whether a funding arrangement is fair
and reasonable.

Assessing whether a funding arrangement is ‘fair and reasonable’

In assessing whether a funding arrangement is fair and reasonable, the court must consider and
take into account a number of factors including —

1. Inrelation to the proceedings itself:
a. the amount, or expected amount, of claim proceeds;

b. the legal costs of the proceedings incurred by the funder and the extent to which
those legal costs are reasonable;

c. whether the proceedings have been managed in the best interests of the class
members to minimise the legal costs for the proceedings; and

d. the complexity and duration of the proceedings;

2. The comparative profit of the litigation funder compared with the actual costs incurred by
the funder in funding the proceeding — i.e. the funder’s investment.

3. The risks accepted by the parties to the agreement by becoming parties to the agreement;
and

4. The sophistication and level of bargaining power of the class members in negotiating the
agreement.

This analysis will ensure, for the first time, that the appropriate economic and commercial factors
driving what is a purely commercial arrangement are assessed by the court in determining what is
a fair and reasonable arrangement.

Assessment not simply left to the court and the parties

Past decisions of the courts when assessing the fairness or otherwise of funding arrangements
have relied almost entirely on the submissions of the parties.

The judges making these decisions do not have the training, experience or in, most cases
sufficient information, to properly assess the return to a funder let alone the fairness of that return
on a risk adjusted basis. They have no staff who can independently consider these issues.

The parties to the proceedings who make submissions in relation to these issues are hopelessly
conflicted.

From the plaintiffs’ perspective -

e The lawyers appearing for the class members are effectively being remunerated by the
funder and will often be involved in a series of other or future funding arrangements with
the same funder.

e The funder is almost always instructing the class members’ lawyers in relation to an
application which will determine the level of the funders remuneration.
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® The funders expressly deny any fiduciary obligations to those whom they fund.

e Evidence about the reasonableness of the costs that have been incurred in the
proceedings will usually come from a costs assessor instructed and remunerated by the
funder and the team whose costs the assessor is meant to be assessing.

From the defendants’ perspective —

e The proceedings have usually been settled or otherwise resolved and the defendant has
no interest in unnecessarily prolonging the proceedings nor challenging the
reasonableness of what is a key issue in any settlement — the funders remuneration and
the fees paid to the plaintiffs’ lawyers.

e The defendants have no insight or information in relation to the costs that have been
incurred by the funder and its lawyers, let alone the return in investment.

¢ In many cases the evidence provided by the funder and plaintiffs’ lawyers is treated as
‘confidential’ and kept from the defendant and its lawyers.

The actual class members — who should be the focus of the proceedings — have no access to the
relevant information about the fees charged by their ‘own’ lawyers and the funder, let alone any
independent representation.

Worse still, where there has been fraud involved, the mechanisms designed to protect the class
members have completely failed.

Consider what occurred in the Banksia proceedings where one of Australia’s most senior and
experienced class action jurists was oblivious to the fraud that was occurring in the proceedings he
was supervising and the settlement he approved.

The Bill comprehensively addresses these significant weaknesses. It requires the court in most
cases to also consider —

1. Areport from an independent fee assessor who will assist the court in determining if the
proposed method is fair and reasonable; and

2. The submissions of a ‘contradictor’ representing the interests of the class members.
These provisions are critical to the success of the reforms proposed in the Bill.

Many costs assessors appointed by funders and their lawyers in the past have been next to
useless. However, contradictors have been devastatingly effective in protecting the interests of the
class members.

Appropriately, the litigation funder must bear the costs of the court appointed assessor and
contradictor.

The decision in Banksia confirms the importance of these reforms

While it has long been clear that the litigation funding industry should be regulated, litigation funders,
plaintiffs’ lawyers and their political allies have opposed reform at every step. They argue that there
are already adequate protections for class members.

These arguments have been repeated ad nauseum.

First the funders can be trusted — they claim there has never been a market failure. Second, class
members are represented by solicitors and counsel — lawyers who have a sacred fiduciary duty to
protect their clients. Third, the courts approve class action judgement and settlement — experienced
judges will ensure the protection of the class members, even if the funders and lawyers are
hopelessly conflicted.
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This myth has been shattered once and for all by the decision of the Supreme Court of Victoria in
Banksia.

Over nearly 700 pages the Court painstakingly described a conspiracy to loot a huge part of the
compensation awarded to 16,000 elderly investors who had lost everything in the collapse of
Banksia Securities.

The litigation funder was secretly owned by lawyers who assured the Court they had divested their
interests. The solicitors and counsel acting for the class members, including an eminent senior
counsel, deceived the Court and their clients. They lied to the Court. They created false documents
and charged for work they didn’'t do — a classic case of ‘fee for no service’!

When a brave retired nurse tried to question the outrageous fees claimed by the funder and her own
lawyers — as was her legal right — she was subjected to a campaign of threats and intimidation. She
was threatened with financial ruin by her own lawyers who had sworn an oath to uphold their duty to
the court and justice.

Finally, at the approval hearing, the Court accepted what it was told, dismissed her objections and
approved the settlement as ‘fair and reasonable’ — including the enormous fees and commission.

It took another three years and millions of dollars in costs to uncover the fraud that had been
perpetrated. Even then that only occurred because a new judge did what the reforms opposed by
the funders and plaintiffs’ lawyers require. He appointed an independent lawyer, a contradictor, to
represent the class members in their fight against their own funder and lawyers.

The response of the litigation funders and plaintiffs’ lawyers was entirely predictable — ‘nothing to
see here’ — ‘a few bad apples’ — ‘the system worked’.

The truth is the system didn’t work. The Banksia retirees got lucky, found lawyers willing to take on
the system and the criminal conspiracy and a judge who finally appointed a contradictor.

The same funder and lawyers ran other class actions. In each case the Court approved their fees
and commission as ‘fair and reasonable’ — just as it did in Banksia. Does anyone seriously believe
that Banksia was an aberration and that nothing untoward has happened in the past?

The fact is that the system is open to abuse and cannot be relied upon to protect class members.
Funders and lawyers are hopelessly conflicted when it comes to justifying their own fees and
commissions.

The recent decision of the Supreme Court of Victoria in Banksia has established once and for all
that simply leaving the approval process to the Court and the parties is inadequate.

Class members must consent to participation

The Australian class action system was intended to operate as an ‘opt out’ system the introduction of
third-party litigation funding saw this model being challenged by the funders. However, this didn’t suit
the funder’s business model and gave rise to what the litigation funders disparagingly refer to as
‘free riders’ — class members who had not entered into a litigation funding agreement. In response,
the funders convinced the courts to allow them to conduct closed, what are effectively ‘opt in’, class
actions.

While this effectively reversed the original intent of the class action regime, it had the benefit of
ensuring that only class members who had agreed to participate in the funding arrangements, and
thus contribute to the funders remuneration, were charged those fees.

The introduction of the common fund order (CFO) saw the funder’s business model move back to
‘opt out’ or open class actions. In other words, the class comprises everyone who falls within the
class description, as defined by the promoter of the class action, regardless of whether individual
class members even know about the class action, let alone have consented or agreed to participate.
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When the court made a CFO it enabled the funder to take a percentage of every class member’s
compensation despite not having their agreement or consent. While this was portrayed as an answer
to the so-called free rider problem it was both inherently unfair and ensured that the litigation funders
and their lawyers were guaranteed truly enormous returns on their investment.

Not surprisingly CFOs were challenged on appeal and ultimately found to be beyond the scope of
the legislation. However, neither the litigation funders nor some judges were prepared to let the
matter rest and there have subsequently been several attempts to revive the CFO.

This Bill will end this debate and ensure that litigation funders and plaintiffs’ lawyers can only take
fees, charges and commissions from those class members who actually know about the
arrangement and have agreed to enter into the transaction.

Other provisions

The provisions in the Bill that clearly define a litigation funding arrangement as a Managed
Investment Scheme (MIS).

The unfortunate history of decisions by the courts following Brookfield® in 2009, and the 2011
decision by the then Federal Government to effectively deregulate litigation funding significantly
weakened the position class members.

The inclusion of a clear definition will remove any lingering doubt and entrench an effective
regulatory regime.

This will be further strengthened by the requirement for:

e The responsible entity operating the MIS to be a public company that holds an Australian
Financial Services License (AFSL).

e The funding agreement to expressly provide that it is subject to the law of an Australian
jurisdiction and that disputes in relation to the agreement must be heard in an Australian
Court.

e The responsible entity be limited to the reimbursement of its reasonable costs in operating
the MIS.

These provisions will ensure that litigation funding arrangements are governed by a robust,
Australian, regulatory regime that can be enforced by the Australian courts.

The proposed reforms will not have an adverse effect on access to justice

Litigation funders and plaintiffs’ lawyers released statements critical of the Bill and the reform
proposals immediately upon its release. This was to be expected.

The Bill represents the first real challenge to a business model that has allowed the funders and
their lawyers to extract enormous rewards from their ‘clients’ with little or no scrutiny let alone
challenge.

For the first time, the Bill will establish a framework for the effective scrutiny of litigation funding
agreements and the conduct of those who seek to benefit from the arrangements.

While the litigation funding industry, the corporatised plaintiffs’ legal firms, and their well-funded
lobbyists have claimed that these reforms will severely affect, if not bring an end to, access to
justice, there is simply no evidence to support that assertion.

Indeed, the contrary is true.

The same claims were made when the Government introduced a requirement for litigation funders
to hold an AFSL and for litigation funding to be treated as a Managed Investment Scheme.

8 Brookfield Multiplex Ltd v International Litigation Funding Parters Pre 1.td (2009) 180 FCR 11

Submission - Corporations Amendment (Improving Outcomes for Litigation Funding Participants) Bill
2021



Corporations Amendment (Improving Outcomes for Litigation Funding Participants) Bill 2021

_ ~ Submission 3 _ o ,
Corporations Amendment (Improving Outcomes for Litigation Funding Participants) Bill 2021

Submission 3

The litigation funders and large plaintiffs’ law firms argued that those modest reforms would mean
class actions would disappear from the Australian legal landscape and that the ‘victims’ of
corporate and government wrong doing would be denied the opportunity for justice.

However, the facts simply don’t support these propositions.

As noted earlier in this submission, independent analysis has confirmed that, rather than seeing a
fall in class action filings the number has actually increased.

In 2020/21 a new record for the number of class actions filed in Australia was set.

Rather, by enacting these reforms, Parliament will ensure that class members actually receive
justice in the form of proper compensation rather than just what is left after the litigation funders
and plaintiffs’ lawyers have taken the lion’s share.

Conclusion

The proposals set out in the Bill represent a further important step in regulating the litigation
funding industry.

The reforms will protect consumers by striking an appropriate balance between their interests, the
litigation funding industry and the Australian economy.

The PJCCFS should endorse the Bill and urge the Parliament to enact it without delay.

4 November 2021
S Stuart Clark AM FAAL FAICD

Adjunct Professor, Macquarie University Law School
Former President, Law Council of Australia
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