
Submission 21
NAME WITHHELD

2016-17 Annual Report of the Australian Taxation Office
Submission 21



business its GST reporting was in order and the ATO had previously declined requests to send a GST 
expert to visit the business to ensure its GST reporting systems and procedures were in order. 

10. On 1 September 2016 in response to these further requests for guidance, ATO officer
 refused to provide guidance, instead advising us ‘if you lay down with dogs, you get up with 

fleas.’  

11. The 2016 GST audit was not finalised until February 2018, at which point the Commissioner
issued GST assessments of approximately $980,000 and penalty assessments of approximately
$500,000. The combined $1.48 million in assessments offset the $1.3 million in retained debts –
leaving a residual amount payable of $173,000 with a payment due date of 2 March 2018 (a residual
11.68% debt of the total amount owing as per the 1 February 2018 assessments).

12. Regarding the quantum of assessed penalties, paragraph 60 of MT 2008/1 states the ATO view
that the reasonable care test will be satisfied, including where a taxpayer makes appropriate
enquiries, including by contacting the ATO. Despite this commentary and despite documented
attempts to seek guidance from the ATO, the ATO penalised us (the Taxpayer) in excess of $500,000.
Presumably in a bid to ensure the ATO would not be obliged to refund retained GST refunds and to
ensure it collected maximum revenue possible from the audit.

13. If penalty assessments had issued at nil (either because no shortfalls exist for penalty purposes
because we (the Taxpayer) took reasonable care, or because the general discretion is exercised to
reduce penalties to nil), then we would have been entitled to a GST refund of approximately
$327,000.

Events surrounding the issuing of garnishee orders on 6 March 2018 

14. As you would be aware, on 28 March 2018 Commissioner Jordan appeared before the House of
Representatives Standing Committee on Tax and Revenue hearing into the ATO’s 2017 report. The
Commissioner is quoted in the transcripts as saying:

“think about this statement – ‘The ATO can bankrupt a small business before it has a chance to 
dispute a debt.’ This is absurd, and I was shocked to see this in a submission to parliament. 
We only use stronger action like garnishees and bankruptcy proceedings when a taxpayer refuses 
to engage with us and don’t deal with their tax debt over a period of time. In all cases 
except a small few where there is a very high risk, we issue a warning letter to taxpayers before 
undertaking firmer actions such as the issue of a garnishee.”  

15. Commissioner Jordan’s statement, having regard to our (the Taxpayer’s) circumstances, strongly
suggests his delegates are not acting in accordance with his directions. Only 3 weeks prior to the
Commissioner making this statement, the Commissioner’s delegates had issued garnishees on 6
March 2018:

(a) two business days after the due date – without any attempt to contact us, our tax agent or our
authorised legal representative (which if contact had been made the ATO would have been advised
that the debts were disputed debts and the legal practitioner had already contacted the ATO several
times prior to the due date with a view to arranging a payment arrangement);

(b) to collect a residual 11.68% debt, given the bulk of the $1.48 million ATO debt assessed on 1
February 2018 had been offset by $1.3 million in retained GST refunds; and

(c) in circumstances where:

(i) Deputy Commissioner Michael Cranston and Deputy Commissioner Tim Dyce had already been
made personally aware of the deteriorating health of the Directors as a consequence of ATO action
and Deputy Commissioner Dyce was already aware that one of the directors was suffering from
suicidal ideations; and
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(ii) Deputy Commissioner Dyce was aware that we (the Taxpayer) had instructed
[lawyers] to act on our behalf since December 2016 and at 

all times had co-operated and fully engaged with the ATO audit team, despite the stress ATO actions 
was creating for us as the Directors. 

16. The Commissioner's statement to the Standing Committee on Tax and Revenue is not supported
by our interactions with the ATO. We have at all times fully engaged with the ATO, including by
instructing [lawyers] to act on our behalf in liaising with the ATO, including
attending meetings with Assistant Commissioner Ian Read and his team and attending a formal ATO
interview whilst under duress due to the fact we had been diagnosed with depression and anxiety,
this appeared only to serve as an intimidation tactic. Our legal representatives had been liaising with
the ATO prior to the due date to seek to negotiate a payment arrangement. The ATO issued
garnishees two business days after the due date for payment for a residual 11.68% of assessed debt
- clearly there was no length of time during which we ( the Taxpayer) had not dealt with our debt
appropriately and almost 90% of alleged debt had already been offset by retained GST refunds.

17. I cannot see howial[business's] circumstances could be regarded as 'very high risk', to warrant
garnishees issuing without formal notice, particularly when:

(a) Deputy Commissioner Dyce, other senior officers and multiple ATO teams (including the audit team
and an objections team that handled objections regarding decisions to retain GST refunds) were
already aware that my wife-was suffering from suicidal ideations due to ATO interactions;

(b) almost 90% of the assessed debt had already been offset by retained GST refunds; and

(c) We (the Taxpayer) has at all times had a good compliance history. Whilst this history is relatively
short (from 1 July 2016), character references for- [Director] had been provided to Deputy
Commissioner Cranston, the audit team and the former objections team - attesting to­
[Director's] distinguished career in law enforcement both in the United Kingdom and Australia,
including serving as a member of Prime Minister Blair's personal protection team.

18. By issuing garnishees in the circumstances, the Commissioner's powers have been exercised in a
reckless manner - jeopardising the health of the Directors (as evidenced by the Medical Practitioner's
Letter dated 13 March 2018).

19. Had we not already had specialist tax lawyers engaged it is very likely that thelllllllbusiness
would have been forced into insolvency by the ATO before it had a chance to dispute the alleged debt
owing - given even with specialist tax lawyers all our bank accounts were frozen for nearly a week.

ATO policies and procedures inadequate to ensure it properly responds in ways respectful 
of the mental health of Taxpayers 

20. The circumstances surrounding the issuing of garnishee notices to us indicate the ATO policies
and procedures are inadequate in considering the circumstances of small business taxpayers.

21. For instance, we do not understand on what basis ATO policies and procedures would justify the
issuing of garnishees when:

(a) ATO debt records would have shown 88.32% of the 1 February 2018 assessed amounts had been
offset by $1.3 million in retained GST refunds;

(b) the ATO made no attempt at contacting the-business or its advisors in the two business days
between the payment due date and when garnishees issued to identify if the Taxpayer intended to
negotiate a payment arrangement and/or if it intended to dispute the debt;
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(c) the ATO systems should have already been flagged regarding our vulnerability and in particular
that the ATO already had medical practitioner letters in its possession confirming a diagnosis that my
wife was already suffering suicidal ideations due to stress created from interactions with the ATO.

22. The garnishee orders were subsequently lifted in the week after issuing due to a satisfactory
payment arrangement being agreed with us (the Taxpayer) regarding the residual debt. However the
ATO systems and procedures failed further in that notwithstanding a satisfactory payment
arrangement was on foot, the Commissioner’s delegates proceeding to revoke our (the Taxpayer’s)
status as being part of the deferred GST scheme on or about 3 April 2018. This was despite the ATO
at that time having entered into a payment arrangement with the us (theTaxpayer) for the
outstanding debt.

23. This ATO action further indicates a lack of policy and procedure around the issuing and
withdrawal of garnishee orders. Particularly when the cash-flow forecasts provided in support of the
payment arrangement had been prepared on the assumption that the Commissioner would not
revoke our (the Taxpayer’s) status as part of the deferred GST scheme – thereby jeopardising the
terms of the payment arrangement and the basis on which garnishee orders had been lifted.

24. The lack of policies and procedures regarding the issuing and withdrawal of garnishee orders has
had an adverse impact on us (the Directors) of a vulnerable small business taxpayer as outlined
below.

Vulnerability of the Taxpayer and impact the garnishees have had on the health of the 
Directors  

Senior ATO officers aware of our vulnerability prior to garnishee orders issuing 

25. Prior to garnishee orders issuing, various senior ATO officers and teams were aware of the
severe strain placed on the Directors of the Taxpayers due to the actions and inactions of the ATO.

26. On multiple occasions various ATO officers have been provided with copies of medical
practitioner reports from multiple doctors, all of which confirm diagnoses of stress due to ATO
interactions so severe it has led to physical manifestations and mental health issues.

27. In February 2017 Deputy Commissioner Dyce was provided medical practitioner letter dated 15
February 2017 from Doctor , which diagnosed  (Director) with suicidal ideations. 
Doctor  was of the view was a direct result of the difficulties the Directors had experienced 
with the ATO. A copy of Doctor ’s letter was also provided to the objections team, given at 
that point in time objections were on foot regarding the decision to retain GST refunds. 
.  
28. Similarly, in December 2016 Deputy Commissioner Cranston had been provided with a medical
practitioner letter dated 16 December 2016 from Doctor , which at that time confirms both of 
the Directors were suffering from depression and that  had ‘recently developed hypertension 
and has an elevated cortisol (stress related) on his blood tests.’ Even at this earlier point Doctor 

 clearly stated his view that ‘any help in expediting a solution to the ATO problem would help 
their respective health greatly.’ 

29. Doctor  maintained this view when he concluded his 15 February 2017 letter with 
‘Anything which could be done to relieve their stress levels would be of great benefit to their 
deteriorating health’’.  

30. Whilst copies of these respective medical practitioner reports were emailed to Deputy
Commissioner Cranston on 16 December 2016 and to Deputy Commissioner Dyce on 17 February
2017, we have concerns that the ATO systems have failed to properly record when it is in receipt of
evidence confirming ATO actions have sufficiently impacted the mental health of taxpayers that
medical practitioners have diagnosed suicidal ideation.
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