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Office of the President

Mr Andrew Hastie MP
Chair
Parliamentary Joint Committee on Intelligence and Security
Parliament House
CANBERRA ACT 2600
By email: pjcis@aph.gov.au

Dear Chair
‘Declared areas’ provisions of ss 119.2 and 119.3 Criminal Code Act 1995 (Cth)
Thank you for the opportunity to appear before the Committee’s public hearing into the
above inquiry on 22 September 2020.
The Law Council of Australia wishes to provide some supplementary information about two
matters, which are as follows:
•

the ‘designated area’ regime in the United Kingdom (UK) enacted by
section 58B and 58C of the Terrorism Act 2000 (UK) (UK Terrorism Act), as
enacted by the Counter-Terrorism and Border Security Act 2019 (UK); and

•

a possible defence of ‘reasonable excuse’ modelled on that in subsection
58B(2) in the UK Terrorism Act.

United Kingdom ‘designated areas’ regime
1.

In my evidence to the Committee, I noted that the UK regime included a number of
safeguards that are not present in the Australian ‘declared areas’ regime in sections
119.2 and 119.3 of the Criminal Code Act 1995 (Cth) (Criminal Code).

2.

These include significantly expanded exceptions to the offence of entering, or
remaining in, a designated area;1 and a ‘grace period’ of one month for people who
are present in, or are travelling to, an area at the time it becomes designated.2
Key differences in particular exception provisions are detailed in the table below.

3.

In addition, I note that the UK regime has additional safeguards in the process for
prescribing an area of a foreign country as a ‘designated area’. The UK regime is
subject to an express necessity threshold, in that the relevant Secretary of State must
be satisfied that making the determination, and therefore restricting the movement of
UK citizens and nationals, is necessary for the purpose of protecting members of the
public from a risk of terrorism.3

1

Terrorism Act 2000 (UK), subsections 58B(2) and (4)-(8).
Ibid, subsection 58B(3).
3 Ibid, section 58C.
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Reasonable excuse defence
7.

The Law Council understands from evidence of the Commonwealth
Attorney-General’s Department (AGD) at the Committee’s public hearing on 22
September 2020 that there may be some reluctance to adopt a ‘reasonable excuse’
exception to the offence of entering or remaining in a declared area in section 119.2
of the Criminal Code.

8.

The Law Council understands that this view is based on the following policy statement
in the Australian Government Guide to Framing Commonwealth Offences,
Infringement Notices and Enforcement Powers:
Principle
An offence-specific defence of ‘reasonable excuse’ should not be applied to an
offence, unless it is not possible to rely on the general defences in the Criminal
Code or to design more specific defences [emphasis added].
Discussion
The defence of reasonable excuse is too open-ended. It is difficult to rely on because
it is unclear what needs to be established. Equally, it may be difficult for the
prosecution to respond to the defence, if raised.
The conduct intended to be covered by the defence of reasonable excuse may also
be covered by the Criminal Code defences of general application in Part 2.3 of the
Criminal Code, such as duress, mistake or ignorance of fact, intervening conduct or
event, and lawful authority. Generally, reliance should be placed on Criminal Code
defences, or (if these are insufficient) offence-specific defences adapted to the
particular circumstances should be applied.6

9.

The Law Council submits that the declared areas offence in section 119.2 is an
instance in which it is not possible to rely on the general defences in Chapter 2 of the
Criminal Code, or the sole legitimate purpose exception in subsection 119.2(3).

10.

As explained in the Law Council’s primary submission to the Committee, the declared
areas offence casts the net of criminal liability in extraordinarily broad terms, by
criminalising a person’s mere presence in a declared area, if they are reckless as to
whether the area has been declared. It does not depend on a person’s conduct, or
intended conduct, in the area.

11.

This means that the defences in Chapter 2 of the Criminal Code, such as duress,
mistake of fact, intervening conduct or lawful authority, will not assist in exculpating a
person who is present in a declared area for purely innocent (that is, non-terrorism
related) reasons but are not covered by the ‘sole legitimate purpose’ exception in
subsection 119.2(3) of the Criminal Code.

12.

As further explained in the Law Council’s primary submission, the eight enumerated
‘legitimate purposes’ in subsection 119.2(3) are not exhaustive of the wide range of
innocent reasons a person may be present in a declared area, and indeed, it may be
practically impossible to do so.

13.

The limitation of the exception in subsection 119.2(3) to a person’s sole purpose for
being present would also exclude people who are present in a declared area for
multiple reasons, none of which have any connection with terrorism, but not all of
which have been listed in the provision. The UK’s defence of reasonable excuse

6

Australian Government, Guide to framing Commonwealth offences, infringement notices and enforcement
powers, (September 2011), 52 at [4.3.3].
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