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Acknowledgement

Given the topic which | am addressing, it is mohant usually
appropriate to acknowledge the traditional ownefsthe land on
which we meet, the Whadjuk people who form parttleé great
Noongar clan of south-western Australia and | pgyrespects to their

Elders past and present.

Magna Carta

Given the theme of this conference, it is alsorgggng to note that
Noongar law is much, much older than the princigis out in
Magna Carta a mere 800 years ago. It is also wooting that
Aboriginal people have been gathering near whereggatber on the
banks of the body of water which they know as Deriarrigan and
which we know as the Swan River for thousands efrydefore the
English earls and barons bailed up King John onhbiueks of the
Thames near Runnymede and used coercion to foncadhsign the
Great Charter. It is an interesting paradox thdb@ument which has
been taken to signify the rule of law was procul®md coercion.
Nevertheless, it was seen by those earls and ba®res Charter of
redress for despotism and tyranny, and of coursause democracy
had not made its way from ancient Greece and Ramé/é¢stern
Europe by then, all the nobles had to fall backvais the rule of law.
The document is replete with concepts and propostthat we would
now embody under the heading "the Rule of Law'halgh those
terms are not used in the Great Chatrter.

Some of the provisions of the Charter are relet@nhe topic we are

addressing. One of those provisions was that te® rihan” - and that
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Is a term that is used in the Charter to descrilogizen - "shall be
seized or imprisoned or stripped of his rights asggessions or
outlawed or exiled or deprived of his standingmy avay, nor will we

proceed with force against him or send others teaexcept by the
lawful judgment of his equals or by the law of tl@d". There is
another clause that | think would resonate with Adinal people

under which the King undertook "to any man whomhage deprived
or dispossessed of lands, castles, liberties btsigithout the lawful

judgment of his equals we will at once restoredhes

Now the Great Charter, as you are probably awaregiebrated at
least as much in America as anywhere. Indeeds; thie year 600
American lawyers are descending upon Runnymedeadsop the
anniversary celebrations. That is because thet&her an integral
part of the legal culture which the English took tteeir various
colonies. Had the first inhabitants of this Enlgltolony known about
the Great Charter, they might have expected itagdo provide them
with some protection from oppression. But, of seyristory tells us
that they would have been sadly disappointed. Theye not
recognised as citizens or in the words of the @naftee men until
1967, almost 200 years after colonisation. In fcakt terms,
Aboriginal people still have not achieved the pctotsn of an
entitlement to trial by their peers, because arainngl State they are
very often tried by all-white juries or by whitediges and magistrates.
Regrettably, those magistrates, judges and jurfiesr dhave a quite
inadequate appreciation of Aboriginal culture, eslutraditions and

ways of life.
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| think it is no overstatement to say that the igestsystem of this
country has not served Aboriginal people well. t@eaty it has led to

their incarceration at quite extraordinary rates.

I ncar ceration rates

What is the magnitude of the problem? Let us lbolkfly at the
statistics. Criminologists talk of imprisonmenttes in terms of
people per 100,000. In Western Australia, the tadudoriginal
imprisonment rate is 3,663 per 100,000That compares to the
national rate of 2,174, so if you're quick at maths rate in this State
Is about 70% higher than the national rate. The highest rate is in
the Northern Territory at 2,808/100,000, so oue ret about 30%
higher than the rate in the Territory.

That compares to the non-Aboriginal imprisonmerté na Western
Australia of 164/100,000, so the non-Aboriginal:Alganal ratio is
164:3,663. That is a multiple of 22.3 times. Thas the result that
tonight one out of every 15 adult Aboriginal menlwpend the night
in prison® Aboriginal people tonight will comprise about 4@ffthe
adult prison population of Western Australia eveaugh they only
comprise about 3.5% of the general population. Thte of
imprisonment of Aboriginal women is rising fastdrah the rate
pertaining to Aboriginal men, and Aboriginal womeaw comprise

more than 50% of the female prison population is 8tate’

! Australian Bureau of Statistics (ABS), 4517.0isBners in Australia, 2014 (11 December 2014)
(Table 19).

2 ABS, 4512.0 - Corrective Services, Australia, 8epier Quarter 2014 (4 December 2014)
(Table 14).

% Ibid, (Tables 4, 13).
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The statistics relating to Aboriginal children @&seen more depressing.
The disproportion of Aboriginal children in deterii is 58 times
greater than non-Aboriginal children per head ofpyation?
Aboriginal children comprise about 75% to 80% aé fropulation at
Banksia Hill.

Happily, the total number of children in custodydeclining per head
of population both nationally and in this Statéut the proportion of
Aboriginal children among those in detention rersaimacceptably
high. The juvenile detention rate for Aborigindlildren in Western
Australia is also about 30% higher than the ratehi@ Northern
Territory®

Cost

How much is this costing us? In Western Australi@osts about
$120,000 a year to keep an adult in prissgy we are currently
spending about $260 million a year incarceratinguginal adults.
Last year it cost $300,000 a year to keep a chldletention in
Western Australid,although that figure was unusually high because
of the costs of the riot at Banksia Hill. But onyaview, bearing in
mind that 75% to 80% of the children in Banksial ldile Aboriginal
children, the cost of detaining them must be mesakur many tens of

millions of dollars each year.

* AIHW, Youth detention population in Australia 2014 (2014) 11.

> lbid, vii.

® Ibid, Table S10.

" $334 per day in 2013-1&€¢partment of Corrective Services Annual Report 2013-14 (2014)13);

8 Using an Aboriginal adult prison population cafteld as 40% of the estimated prison population
for 2014-15 (5,293) (Government of Western Aus@d14-15 Government Mid-year Financial
Projections Statement (2014) 140) and based on the daily rate for 204.3Mote that this is likely

to underestimate the cost as a large number ofigibat adults are imprisoned in the regional and
more costly prisons (Economic Regulation Authoribquiry into the Efficiency and Performance
of Western Australian Prisons Issues Paper (2034) 1

° $814 per day in 2013-1&¢partment of Corrective Services Annual Report 2013-14 (2014)13).
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In 2008, the Auditor-General's review of juvenilestice concluded
that the 250 children who have the greatest nurobantersections
with the criminal justice system in Western Ausgalill cost the
State of Western Australia $100 million (in 2008laks) when they
pass between the ages of 10 and’1f.you are quick at maths, that is
$400,000 per child. Inflate that to today's ccetsl it is probably
about half a million dollars per child. We coulehsl those children to
Geelong Grammar and to a Swiss finishing school still have

change.

I ndirect costs

These are just the direct costs. | could talkadong time about the
indirect costs of incarceration. Incarceration Iha@some a rite of
passage for a lot of Aboriginal people. It is of@ form of family

reunion, although it leaves the family on the algsicompletely

fractured.

I sincar ceration reducing crime?

Is incarceration at these rates helping to reduteecand make our
community safer? Is all this expenditure reduciAgoriginal
offending? It seems not. 80% of the Aboriginable in prison have
been there beforé. Tragically most of the children who are in
detention graduate into the adult criminal jusBgstem, including the

Aboriginal children.

10 Auditor General of Western Australihe Juvenile Justice System: Dealing with Young People
under the Young Offenders Act 1994 (June 2008) 7.

1 Australian Bureau of Statistics (ABS), 4517.0isBmers in Australia, 2014 (11 December
2014) (Table 28).
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A regrettable truth

Why are Aboriginal people so over-represented in courts and
prisons? The regrettable truth is that the maum not the only reason
why Aboriginal are overrepresented in our courtsl gmisons, is
because they are overrepresented amongst thoseaummit crime.

But there are two things that need to be immediatald about that

proposition.

Aboriginal victims

The first is that Aboriginal people are just asmepresented amongst
victims as they are amongst offenders. Most Apoal crime is
directed against other Aboriginal people. Evemhdetharm is often
directed by Aboriginal people towards themselvddie Aboriginal

suicide rate is three times higher than the nonrigbmal rate?

Most Aboriginal people arelaw abiding

It is vital to remember that not all or even a migyoof Aboriginal
people are offenders. The figures might make dnektthat all
Aboriginal people are offenders. The vast majoofyAboriginal
people are law-abiding citizens. A relatively smalmber of
Aboriginal people are responsible for an astouriglitayge amount of
crime. You would think this should make it easter solve the

problem, but it does not seem to have been the case

Why do some Aboriginal people commit more crime ntha
non-Aboriginal people? | think the answer to thisestion is quite

obvious and lies in the fact that Aboriginal people significantly

12 productivity CommissiorQvercoming Indigenous Disadvantage: Key Indicators 2014 (2014)
Table 8A.8.1 (Age standardised rates).
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over-represented amongst the most marginaliseddasativantaged
people within our society, and it is the most maafised and
disadvantaged people within our society who arelmmore likely to
commit crime. Why are Aboriginal over-representedongst that
group? Well we all know the history since colotima which
involves dispossession, disenfranchisement, bsat#dn, cultural
alienation, fracturing of families by misguided ijo@s and so on and
so on. The consequences of these various thingsleen disastrous.
They explain why Aboriginal children are significhn
over-represented amongst the children who areubged of care and
protection orders. Around the nation 35% of canel @rotection
orders relating to children involve Aboriginal ahién whereas
Aboriginal children comprise only 4.6% of the juilenpopulation®
Tragically the number of care and protection ordezkating to
Aboriginal children has grown by over 250% sincd®®28 So the
number of Aboriginal children under care and protecis rising at an

alarming rate.

Systemic discrimination

Over-representation amongst those who commit cisnéowever,
plainly not the entire cause of over-representatanAboriginal
people. The system itself must take part of theamiel. Aboriginal
people are much more likely to be questioned byicpolthan
non-Aboriginal people. When questioned they aregentikely to be
arrested rather than proceeded against by summdhghey are

arrested, Aboriginal people are much more likelybeoremanded in

13 Secretariat of National Aboriginal and Islandeil@iECare, 'Community meeting on the crisis of
Aboriginal and Torres Strait Islander child rem®/gMedia release, 4 February 2015).

14 Australian Institute of Health & Welfar€hild protection Australia 2004-05 (2006) 39;
Australian Institute of Health & Welfar€hild protection Australia 2012-13 (2014) 41.
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custody than given bail. Aboriginal people are mueore likely to

plead guilty than go to trial, and if they go t@lrthey are much more
likely to be convicted. If Aboriginal people arenvicted, they are
much more likely to be imprisoned than non-Aborajipeople, and at
the end of their term of imprisonment they are mieds likely to get
parole than non-Aboriginal people. Aboriginal pkopare also
significantly over-represented amongst those whe detained
indefinitely under the Dangerous Sexual Offendeggslation. So at
every single step in the criminal justice processoriginal people

fare worse than non-Aboriginal people.

Recently | had the benefit of attending a veryredéng lecture given
by Professor Catharine MacKinnon who is an experthe field of
gender discriminatiol. Prof MacKinnon drew a very interesting
distinction between formal equality and substanggeality. Formal
equality relies upon the analysis of equality httted to Aristotle -
that is, like things must be treated alike and ikeathings must be
treated differently. That is the approach that High Court has
consistently taken. Using that approach, the lags providing for
move on orders, for example, does not discrimiagtanst Aboriginal
people because anybody who is committing a puhlisamce can be
subject to a move on order. THail Act 1982 (WA) does not
discriminate against Aboriginal people because lge@gho do not
have a home, and who are not in stable employmahtsdo have a
long prior criminal record are treated the same thvrethey are
Aboriginal or not. Mandatory sentencing does nacmiminate

against Aboriginal people in this lexicon becauseapplies to

15 professor Catharine MacKinnon, 'Sex Equality inlial Perspective' (Faculty of Law,
University of Western Australia, 16 February 2015).
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everybody who has committed the offences that tesul the
mandatory minimum sentence. So using a criterfdoranal equality,
none of those things discriminate against Aborigpeople, but we
know that the effect of them both individually acallectively is that

we have very, very large numbers of Aboriginal geap prison.

This is where Professor MacKinnon's notion of sabste equality
can be applied. Simply put, under this notion riledooks at the
outcomes of a system and sees that they are skewechn safely
conclude that the system is not working fairly. \kfow that the
outcomes of the criminal justice system are sigairftly skewed in the
ways in which that system relates to Aboriginalgleo That seems to
me to lead inexorably to the conclusion that Aboad) people are
significantly disadvantaged within our criminal fgge system.
Whether one wants to go the next step and calativerse outcomes
for Aboriginal people the consequence of discrimora or
disadvantage is really a matter of nomenclatureclwvidioes not alter

these outcomes.

What can we do?

So how do we address the chronic over-incarceraifoAboriginal
people? There are a variety of possible responsedhy of
consideration that | would group into three categgr short-term,

medium term and long-term.

10
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Short-term r esponses

Driving offences

Aboriginal people are grossly over-represented aysibthose who do
not have driving licences. There are lots of raador this which are
well known. | will not go through them all now. h&y result in a lot
of Aboriginal people being imprisoned for drivinffences that do not
involve drunk driving or dangerous driving, but eeped driving

without a licence. Very often such offenders hded no real

opportunity to get a licence for a variety of raaso Very often there
IS no practical alternative to driving without adnce. If you are in a
remote community, there are no taxis or buses. reTlage far too

many Aboriginal people in prison whose only crinas libeen to drive
without a driver's licence. Traffic laws fashionfed the metropolitan

area can operate unjustly in remote communities.
Fine default

Imprisonment for fine default has been a topicabject recently
following the tragic death of Ms DHJ. In 2013 1,358 people who
were taken into prison were imprisoned only forefidefault and for
no other reasol. 16% of Aboriginal people who entered prison that
year were there only for fine defalft.27% of women entering prison
that year were there only for fine defallltlt is a complex problem.

We have to have some kind of penalty for offendmepaviour and if

16 See, for example, Caitlyn Gribbin and Dale Owéis, Dhu death: Family distressed by details
of WA lockup death amid calls for urgent inquirkBC News online, 30 October 2014) at
www.abc.net.au/news/2014-10-23/family-distressedlbtails-of-wa-death-in-custody-ms-
dhu/5835084.

7 Legislative Assembly, Details of Incarceration ttigs, for Fine Defaulters for the Years 2008 to
2013(Tabled Paper LA2027, 16 September 2014).

' Ipid.

9 Ipid.

11
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people cannot pay a fine, it is difficult to workitovhat that penalty
should be. Those figures show that we have natdau solution to
this complex problem yet, and the current arrangesneare
contributing significantly to the over-represerdati of Aboriginal
people in prison.

Bail

Aboriginal people often do not fare well by refezento the factors
which a court is required to assess when consigidéxail because they
are less likely to have stable accommodation. #Sssicosting
$120,000 a year to keep a person in prison (or tab880 per day),
one would have thought we could provide cheapepractodation
and facilitate the grant of bail. Some very gdodgs have been done
in this area in relation to children, particulanythe Kimberley and
the Pilbara, and in the Goldfields. Accommodati®mow available
for children who intersect with the law so they a@ now being

flown to Perth and put in detention simply becatisse is nowhere

safe for them to live.

In the metropolitan area there is another progranfionechildren

which involves looking very hard to locate a resgble adult who
then provides appropriate care and supervisionwé&bave done well
in relation to bail issues for children recentlyt ke could do better in

relation to adults.
Legal Aid

Judges like me must show appropriate restraint whiang about
government policies, particularly those relatingsfgending because,

of course, it is for the executive government ttedaine how public

12
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resources are allocated, and it has to make dasislzetween
competing priorities. That is the job of the exemiand not mine.
Nevertheless, it is appropriate for me to make sabservations
about the consequences of decisions that have lmadeffect of
reducing the resources available to legal aid agsnclin the recent
Productivity Commission report on access to juséicangements, the
Commission recommended the immediate injection 2603million
per year into the legal aid systems of this coufitryif you have
economists telling you that you need to spend mdoesave money,

there might be something in it.

We also know, and the Productivity Commission regmhrthat it is
not just legal aid in the criminal area that wedh&econsider because
unmet legal aid need in the civil area manifesslfitin the criminal
justice system, so that civil disputes can turm iatiminal disputes

very quickly.

Of course, it is up to government as to how mucimeyahey want to
inject into the legal aid system, but there is d@vious and direct
connection between the provision of adequate lagsistance and the

rate of over-incarceration of Aboriginal people.
Interpreters

The same is true of interpreters. The State govent has announced
that it will discontinue funding for the Kimberlégterpreter Servicé'

as it is perfectly entitled to do. However, if we dot have properly

2 productivity CommissionAccess to Justice Arrangements (2014) Recommendation 21.4.
L see, for example, NITV News, 'Fear for the futof¢he Kimberley Interpreter Service'
(1 December 2014) available atww.youtube.com/watch?v=WpajKHj9pfM.

13
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resourced and effective interpreter services faorfgnal people, then

they will continue to fare badly in the criminakjice system.
Mandatory sentencing

The same is true for mandatory sentencing. Veoytishthere will be
a debate in the Parliament about some mandatoryerssng
legislation that will almost certainly impact maoseynificantly upon
Aboriginal people than upon non-Aboriginal peofleOf course, it is
up to the members of Parliament to pass those ifathey wish, but
they ought to be aware that the consequences & thws will almost
certainly magnify the problem of incarceration dfgkiginal people at
a time when there has been government commitmeniheahighest

level, to reducing that rafé.
Sentencing

The last matter | mention in the category of shemna solutions is
what | would call culturally relevant sentencingpapaches and
solution-focused courts - the community court inlgéarlie, the
domestic violence courts, the mental health cotn, drug court.
They focus on the reasons for underlying behaviqu@blems rather
than simply addressing the symptom which is therafing behaviour.
There is a great deal to be said for these cdoutsthere are problems
relating to them. The number of offenders goingotdigh the
community court in Kalgoorlie is going down sigeodntly. | do not
know why, but there are fewer people going throtigdt court than
there used to be.

2 See also Calla Wahlquist, ‘New burglary laws jaill more Aboriginal people in WA, experts
fear', The Guardian Australia (24 February 201%)lable at: www.theguardian.com/australia-
news/2015/feb/24/new-burglary-laws-will-jail-moreexiginal-people-in-wa-experts-fear.

% paige Taylor, '‘Barnet to examine jail deaffi® Australian, (4 December 2014).

14
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The government has announced that domestic violeoges will be
discontinued as specialty courts with effect fromuly 2015. We do
not know what is going to fill that space yet. Thental health court
Is doing great work, but it does not have nearlgugih places for all
the people who need attention of that kind. Duong sample week it
was found that about 240 of the 1,100 people whesegnted
themselves to the Central Law Courts during thatkweere on the
records of the Mental Health Commission. About 5024people in
our prison have either significant cognitive disi&pior mental illness.
So the mental health court is important, but weld¢aise more of
them. The drug court works very well but therenasalcohol court,
and, of course, alcohol is a significant problem Adoriginal (and

non-Aboriginal) people.

Medium term r esponses

Diversion

Bad things happen to people when they get intqustece system and
into the courts - we know that. We have to trykeep Aboriginal
people out of the courts preferably through progreas that are
designed, run and presented entirely by Aborigoeaiple. There are
programmes of this kind. There is a very good mogne run by the
Yiriman Project which is based out of the Fitzronldy. The
presenters of this programme struggled desperaiedptain funding
for years despite the fact that we know that itksorlt is very, very
difficult for programmes of this kind to get offdlground and there
are other programmes of that kind. Those areltimg$ we ought to
be spending money on. We should be addressingauses rather

than the symptoms of offending behaviour, so thagjammes should

15
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focus on the underlying cause of that behavioud, iana family and
community context, because often these things tmv¥amily and

community connection.

Recidivism

A recidivism rate of 80% is plainly unacceptabM/hat are we doing
when Aboriginal people do go to prison? Are wengsit as an
opportunity to improve their skills and effect belwaral change so
there is less chance they will go back? | think éimswer is that we
are not using this opportunity nearly as effectiet we could. Why
are we not making sure that Aboriginal prisonens izad when they
leave prison - that they are numerate; that they laadriver's licence;
that they have skills that will render them emplaga that they have
had substance abuse programmes; that they have ahgér
management programmes. Why are we not doing dlede things?

We are doing some of those things but not nearlgoasgprehensively

as we could.
Parole

| mentioned earlier that Aboriginal people fare ppavhen parole
decisions are made, and parole generally has dihedi very
significantly over the last five years or so. Opeblem with a
reduction in parole is that it reduces the incenfor people in prison
to do programmes. If you are not going to get lgawdhy would you
do a programme? We might also ask, is it bettefjusi take
somebody to the door at the prison and say, "Well,have done your
time now, off you go - we'll see you later', knoginve almost

certainly will, or is it better to say, 'Here isyoparole officer - he or

16
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she is going to keep an eye on you. You're gtonge urine tested
every 2 weeks and we're going to make sure you twhin with that

bad mob you were moving with before'. The andwehis rhetorical
guestion is obvious, but we have reduced the nurmbeeople who

are given parole because it is seen as a kindfiobgton.
A Specific Committee

The option that | put in the group of medium teresponses is a
committee along the lines of that recently createdew South Wales
- a committee charged with the responsibility afuging Aboriginal

incarceration comprised with representatives of thB agencies,
chaired by the Aboriginal Legal Service of New $oiMVales, and
with the significant involvement of Aboriginal pdep’

L onger term responses

If I am right, and the reason for this over-reprgggon is
disadvantage and marginalisation, the only realtswi, which is
necessarily long term, is to address disadvantagenarginalisation
in the longer term. We know all the areas of disaage. We just
do not seem to be addressing it very well. Thadliantage can start
before children are born, when too many contractt&oAlcohol
Spectrum Disorder (FASDY. We know that in the north of this State

FASD is now a significant problem in our criminakjice system.

We know the first three years of a child's life absolutely critical for
their future, so we have to improve health and ithotr in those

4 Corrective Services NSW, 'New focus to reduce Agioal re-offendingCSNSW Bulletin
Magazine (November/December 2014) 5.

% See Emma Wynne, 'Foetal alcohol syndrome: Fitxtaljey leader June Oscar hopes study
brings long-term change', ABC News online (20 Jan@815) available at:
www.abc.net.au/news/2015-01-20/june-oscar-fitzraljey-highest-fetal-alcohol-figures/6028330.

17
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important years in Aboriginal children's lives. \Wave to improve
hygiene; we have to improve housing and stop ov@amding. We
have to improve education participation and retenti We have to
improve employment. We have to reduce substangseabWe have
to try to address the mental health problems in rigoal
communities and we have to address substance abwgell.

That all sounds like a big wish list, but it is rrocket science. We
can do these things. We have the capacity to datht a bit of good
will and a bit of effort, and if we do, then we sib make some

progress in relation to reducing incarceration.

If we are going to do those things, it costs monét. the moment
there seems to be a reduction of resources awailabthese areas.
Again this is a matter for government and not f@;, tout if resources
are reduced in what | might call the preventioresithen we will be
spending additional resources in our prisons. Wby spend the

money on prevention rather than punishment?

In Western Australia we have a looming problem etation to our
remote communities as a result of withdrawal of @Gmmwealth
funding?® If this results in a lot of communities closingveh and
people clustering at places like Fitzroy Crossingd Hall's Creek, then
that will manifest itself in a problem in our crinal justice system as

well.

% AAP, 'Premier Colin Barnett says remote WA comrtigsiface closure due to Commonwealth
funding cuts', Perth Now (13 November 2013) avédath: www.perthnow.com.au/news/western-
australia/premier-colin-barnett-says-remote-wa-camities-face-closure-due-to-commonwealth-
funding-cuts/story-fnhocxo3-1227121002455.

18
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Summary

| have endeavoured to identify some of the possdsponses. With a
view to finishing on a positive note, retentionesatin school are
improving. Participation rates are also improvialghough not nearly
as fast as we would like. We also have got somg pewerful

spokespeople for Aboriginal communities; peoplewinom we can

repose great confidence. It is through listenmélboriginal men and
women that the courts will be better able to delime the promise of
the Magna Carta - and ensure that justice is indoriny a person's
peers. There are some promising signs but we ttedd better and
we need to do it a faster, if we are going to makg impact on the
chronic over-representation of Aboriginal people te criminal

justice system.
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