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| welcome the opportunity to make a submissiohe3enate Legal and
Constitutional Affairs Legislation Committee’s (8fCommittee”) Inquiry into the
Family Law Legislation Amendment (Family ViolenaedaOther Measures) Bill
2011, which was referred to the Committee on 25dM&011 for inquiry and report.
This submission is made by me in my role as Chisfide of the Family Court of
Australia (“the Court”), in consultation with and the advice of the Court’s Law
Reform Committee. The views contained in this siglsian are my own and do not
reflect those of the Family Court more broadly.

| am generally supportive of the amendments coathin the Bill, which seek to
provide better protection for children and famileggisk of violence or abuse.
However, there are aspects of the Bill that | velieould be improved.

Rather than comment on the various clauses of thaBthey arise sequentially, my
submission addresses what | consider to be thernsajees of concern in Schedule 1.
| do not intend to make any comment about the teehamendments in Schedule 2
of the Bill.

Application and transitional provisions

The Committee will note that all of the substantiwevisions of the Bill, including
the procedural and definitional changes, applyrez@edings whether instituted
before, on or after commencement. The Committegwnsh to note clause 45 in
this regard. This means that, as of the day ofreentement, the amendments will
apply to proceedings that are part heard and wdneearing has concluded and
judgment has been reserved but not delivered. tranbled that litigants in such
proceedings will be put to additional cost and bgject to delay as a result.

| say this because it seems to me that the reqamemof procedural fairness dictate
that the parties, the Independent Children’s Law$l€L") where one has been
appointed, and any interveners (for example, & sfaitd welfare agency) would need
to be given the opportunity to consider and mak®rsssions as to the effect of the
amendments on the proceedings and the implicattordetermining what
arrangements are in the best interests of the.childhe ordinary course of events |
would think that parties, any ICL, and any inter@ewould need to be permitted to
amend the orders sought and to file further evidendpdated family reports and
other expert evidence could also be required.ahtrlpeard matters, this would



necessitate applications for adjournments and ladvbave thought such applications
would be granted. Parties to proceedings whergmaht is reserved presumably
would need to have the same opportunities affotdédem, or at the very least be
able to make submissions about the effect of thenaiments. On this issue the
Committee may be assisted by the Full Court oFR&ily Court’s decision in
Newlands & Newland&007) 37 Fam LR 103.

Self evidently, this has the potential to put theties to considerable expense in
obtaining legal advice about the effect of the atmeents and in the preparation and
presentation of updating evidence. Should parteheetters need to be adjourned, or
concluded trials re-opened, that would obvioushgea the length of trials and
occasion delay in the delivery of reasons for judgim Cases involving actual
violence or abuse or the risk of harm to childrem@ecisely those cases that need to
be brought on quickly, heard in a timely manner nalised so that appropriate
protective arrangements can be put in place. itldvbe most unfortunate indeed if a
consequence of the amendments, which are designegbtove responsiveness to
family violence, was to place vulnerable childrémisk of harm through delay in the
court process.

Where parenting cases involving allegations ofangck or abuse (or risk of same) are
being appealed, | would anticipate that applicaitmadduce further evidence would
be commonly made, with parties seeking to put madtbefore the Full Court as to

the effect of the amendments on their case on appesahe Committee would be
aware, the Full Court’s jurisdiction on appeal astly appellate and partly original.
The Full Court must decide the rights of the pardecording to the facts and law as
they exist at the date of the appeal. Section 8BkeFamily Law Act 197%Cth)

(“the Act”) provides the Court with discretion teaeive further evidence upon the
hearing of the appeal. Applications to adducehfarevidence increase the time taken
to hear the appeal and would add to the workloatie@®Appeal Division at a time
when its numbers are already diminished.

| appreciate that the effect on the Court arisnognfthe proposed application and
transitional provisions would dissipate over tinkéowever, | believe that the
potential difficulties | have drawn the Committeatsention to could be avoided by
the Bill being amended to commence on Royal Assehy proclamation and to
apply only to those applications filed after thentnencement date.

| wish to draw the Committee’s attention to a drefterror in the heading of clause
45. It omits to say that the amendments applydogedings instituted before
commencement.

Section 67ZBA and “interested persons”
The Bill proposes the repeal of section 60K andgultsstitution by sections 67ZBA

and 67ZBB. However, if a Form 4 Notice of Childuse or Family Violence (“Form
4") is filed in accordance with section 60K priorthe commencement date, section



60K continues to have effect. That means thaafoappreciable period of time, there
will be two processes involving ‘special proceduraaning in tandem. | anticipate
that this will cause confusion for Court users.

The effect of clause 46 of the Bill is to ensurattthe obligations placed on the Court
by section 60K to act promptly will continue to &pfo any document filed in the
Court in accordance with section 60K prior to tbenmencement of Schedule 1 of
the Bill. However, it is unclear whether a paxyain application to which section
60K applies initiated prior to the commencemenedatd who has therefore made an
allegation will, in addition to having filed a For# also be required to file a
prescribed notice under section 67ZBA in respethefsame allegation. To avoid
confusion and to ensure that there remains ap@tepdelineation between section
60K matters and section 67ZBA matters, | suggestttie transitional provisions be
amended to state that section 67ZBA does not @ppyngoing section 60K
proceedings. Section 67ZBA should be expressagpty only to those proceedings
initiated on or after the commencement date. Waosld seem to mean that if fresh
allegations were made in the course of ongoingae®60K proceedings, a Form 4
rather than a prescribed notice would need toléd.fi

| also note that the proposed new 67ZBA (and se@&iZ, which is being amended
to be expressed in similar terms) applies whenigterested person” in proceedings
for an order makes an allegation of violence d¢ aviolence. The Bill defines an
“interested person” as a party to the proceediagdCL representing the interests of
a child in the proceedings or any other persongoiteed by the regulations. An
“interested person” who makes an allegation missifinotice in the prescribed form.
Currently, section 60K only applies where a pargkes the allegation but rule 2.04B
of the Family Law Rules 2004 (Cth) extends the memuoent for the filing of a Form

4 to an ICL and an intervener. The Bill picks bp tequirement for an ICL to file a
Form 4 but arguably goes further than requiringnveners to file a Form 4.

The explanatory memorandum accompanying the BiNiples no illumination as to
who the Government may be intending to prescribeegylation as an “interested
person.” Conceivably it could be as broad as a begraf the public, which raises the
issue of how the fact that proceedings are ondootd be brought to the attention of
the public so that they have the opportunity toagegsection 67ZBA. Section 121 of
the Act prohibits the publication of identifyingfarmation about proceedings to the
public or a section of the public and would opetatprevent dissemination of
information about pending court cases.

It is possible the Government is contemplating gnibsg the Secretary of a State or
Territory child welfare agency as an “interestedspa” and/or a Chief Commissioner
of police. Itis not clear to me though how présiag either office will assist in
protecting children from harm. Section 91B of At already permits the Court to
request the intervention of a state or territorjocvelfare authority in any
proceedings that affect or may affect the welfdra ohild. Section 91B does not
empower the Court to compel the intervention ofaeSor Territory child welfare



agency but prescription through regulation as atefested party” would not achieve
this end either. In light of the existence of s@tB1B, prescribing a child welfare
authority as an “interested person” appears toanetotiose. Equally, were it to be
suggested that a commissioner of police be prestidls an “interested person” | fail
to see what benefit would accrue from having paldating a procedure under
section 67ZBA. Realistically, | do not anticipditat police would engage the section
67ZBA process even if it was open to them to do so.

It does not seem appropriate to me for communisgdarganisations to have the
capacity to initiate the section 67ZBA process emnitght of my foregoing comments
about child welfare agencies and police, | theefemain uncertain as to what the
proposed expansion of the ‘pool’ of persons abldéa prescribed notice will
actually achieve.

| also perceive some potential problems of integtien arising from the way in

which section 67ZBA is drafted. | understand ihé&t intended to be a one step
process: namely, where an interested person makaiegation, that allegation is to
be contained in a prescribed notice. Howeverrafiedl, another interpretation is that
the first step is the making of an allegation imgoway, which is followed by the
filing of a prescribed notice as the second siHpis meaning appears to be supported
by the explanatory memorandum. On this interpietadf section 67ZBA, it
introduces an unnecessary first stage — that Gdllagation’ preceding an allegation
contained in a prescribed notice — which | belieseild cause confusion. | suggest
that this problem could be overcome by revertintheolanguage of section 60K,
which speaks only of allegations contained in audoent.

Section 69ZQ(1)(aa) and the obligation to enquirew family violence and the risk
of family violence

The Bill seeks to amend section 69ZQ(1) to inseréw provision, sub-section (aa).
The effect of the amendment is to require the Cmuaisk each party to child-related
proceedings about the existence or risk of chilasalor family violence.

Again, | am not sure what end this provision isrtgyto achieve and the explanatory
memorandum provides little assistance. It makiserce to proactive enquiries
about other information which might be useful evice from people or agencies
other than the parties but self-evidently an engoyrthe Court under section
69ZQ(1)(aa) would not elicit this information.

The new sub-section seems to contemplate a yes answer. The Court’s
obligation is discharged when a response is redei\re the event of an affirmative
response to a question such as “is the child laofigamily violence or abuse?”, what
use is the Court to make of this? The responsetisvidence as such. Ifitis
anticipated that the Court will then go on to dirge filing of a Form 4 or make
directions as to the filing of affidavits or preption of other evidence, or the



appointment of an ICL, the Bill should be clear aibibis. As presently expressed,
the Bill and the explanatory memorandum providessistance with these issues.

It is also important to articulate when this quastis to be asked. As it is obviously
procedural, it would seem to arise at the earlgestaf a hearing and not be
something the judge should ask at a final hearihgrevfamily violence has not
otherwise been raised. However, as there is rouskson of this matter in the
explanatory memorandum, it is difficult to discevhether that was the intention.

All that section 69ZQ(1)(aa) appears to me to dmjzose an obligation on the Court
that is without consequence. | do not considerttiegeneral duties in section 69ZQ),
which are designed to give effect to the princigesghe conduct of child related
proceedings, are strengthened by the inclusionlefsgction (1)(aa) and in my view

it could be removed from the Bill with no ill effesc

Resourcing implications

The final issue | want to touch on is the resowgemplications arising from the Bill.
Although the explanatory memorandum states thaathendments in the Bill will
have negligible financial implications, | am nonemced that is the case.

The Bill considerably expands the definition ofiffdly violence’ and ‘abuse of a
child’. For example, the proposed definition ditgse’ now encompasses serious
psychological harm and neglect. A new definitidreaposure to family violence’
has also been inserted.

As | have already discussed, the category of pasptecan file a prescribed notice
and activate the ‘prompt requirement’ processesatoed in section 67ZBA is being
expanded to include prescribed “interested peopldie identity of the individuals
who and organisations which may be so prescribat psesent unknown. However,
on my reading of the explanatory memorandum thee@uowent appears to be
anticipating that a higher number of prescribedaestwill be filed than is presently
the case with Form 4s. That would in turn meanttia ‘prompt action’ requirements
imposed on the Court by section 67ZBB would be gadawith greater regularity.

| am concerned that the confluence of amendmentsay of expanded definitions
and categories of persons who can engage specidlpgrocesses, will have resource
implications for the Court. Section 67ZBB requitlee Court to consider what
interim or procedural orders should be made to leraipropriate evidence to be
gathered expeditiously and to protect the childanties. The Court must take such
action as soon as practicable and, if appropneatajn eight weeks. If these ‘special
processes’ are being used more often, the Counilisyato take action within an eight
week time frame will become increasingly compromise



As | have also alluded to, the way in which the application and transitional provisions
are presently framed is likely to result in more court time being required to make
directions, grant adjournments and hear submissions.

To the best of my knowledge, no additional funding to assist the Court in managing
an increased workload arising from the amendments is being proposed. Certainly the
Family Court has not been consulted about the operational effect of the amendments.

In the current financial climate, the Court is not in a position to accommodate an
expansion of its workload unless more funding is forthcoming to assist the Court in
managing that increase. | believe that further work as to the likely impact on Court
resources arising from the family violence amendments is required. | would be happy
to provide information to the Government to assist in quantifying those effects.

| am available to discuss any aspect of this submission and can be contacted through
my Executive Assistant, Ms Helen Grist, on

Diana Bryant
Chief Justice





