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About the Financial Rights Legal Centre

The Financial Rights Legal Centre is a community legal centre that specialises in helping consumer's
understand and enforce their financial rights, especially low income and otherwise marginalised or
vulnerable consumers. We provide free and independent financial counselling, legal advice and
representation to individuals about a broad range of financial issues. Financial Rights operates the
Credit & Debt Hotline, which helps NSW consumers experiencing financial difficulties. We also operate
the Insurance Law Service which provides advice nationally to consumers about insurance claims and
debts to insurance companies. Financial Rights took over 25,000 calls for advice or assistance during the
2015/2016 financial year.

Financial Rights also conducts research and collects data from our extensive contact with consumers
and the legal consumer protection framework to lobby for changes to law and industry practice for the
benefit of consumers. We also provide extensive web-based resources, other education resources,
workshops, presentations and media comment.

This submission is an example of how CLCs utilise the expertise gained from their client work and help
give voice to their clients’ experiences to contribute to improving laws and legal processes and prevent
some problems from arising altogether.

For Financial Rights Legal Centre submissions and publications go to
www.financialrights.org.au/submission/ or www.financialrights.org.au/publication/

Or sign up to our E-flyer at www.financialrights.org.au

Credit & Debt Hotline 1800 007 007
Insurance Law Service 1300 663 464
Aboriginal Advice Service 1800 808 488

Monday - Friday 9.30am-4.30pm
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Introduction

Thank you for the opportunity to provide input into consumer protections in the banking,
insurance and financial services sector. The Financial Rights Legal Centre (Financial Rights)
regularly provides significant input into parliamentary inquiry’s and reviews into the financial
services sector drawing on our experience working with consumers.

As the committee would be aware there have been a large number of reviews and subsequent
reforms over the last half decade seeking to investigate and address issues in the financial
services sector. Among others, these include:

the 2012 Future of Financial Advice (FOFA) reforms® involving a prospective ban on
conflicted remuneration structures and volume based payment, in relation to
distribution of and advice and a duty of financial advisers to act in the best interests of
their clients, subject to a 'reasonable steps' qualification. Further amendments were
passed in March 2016.

2014’s Financial System Inquiry (FSI) including recommendations on lifting the
standards of financial advice including by introducing minimum professional, ethical
and education standards and ensuring remuneration structures in life insurance do not
adversely affect the quality of advice consumers receive;

the Senate Economics References Committee Scrutiny of Financial Advice (SOFA)
Inquiry 2014-2016 including additional terms of reference on the life insurance
industry (2 March 2016)?

the Association of Financial Advisers and the Financial Services Council (FSC) 2014
independent Trowbridge Review. The final Trowbridge Report® made significant
recommendations on adviser remuneration; licensee remuneration; quality of advice;
and other insurer practices. The report, has led to a number of reforms, many of which
are the basis of the yet to be implemented Corporations Amendment (Life Insurance
Remuneration Arrangements) Bill*

2015-16’s Review of Small Amount Credit Contracts and subsequent Government
Response;

! Including amongst other inquiries the Parliamentary Joint Committee on Corporations and Financial
Services inquiry into the Corporations Amendment (Future of Financial Advice) Bill 2011 and the
Parliamentary Joint Committee on Corporations and Financial Services inquiry into the Corporations
Amendment (Further Future of Financial Advice Measures) Bill 2011 both of which made specific
recommendations about the need to monitor the quality of advice about the sale of risk insurance.
http://www.aph.gov.au/Parliamentary Business/Committees/Senate/Economics/Scrutiny of Financial

Advice

% John Trowbridge, March 2015, Review of Retail Life Insurance Advice: Final Report,
http://www.fsc.org.au/downloads/file/MediaReleaseFile/FinalReport-

BeviewofRetaiILifeInsuranceAdvice-FinaICopv(CLEAN).Ddf

http://www.aph.gov.au/Parliamentary Business/Bills LEGislation/Bills Search Results/Result?bld=r56

11
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e 2015 Senate Economics References Committee inquiry into Credit Cards with its
report title Interest Rates and Informed Choice in the Australian Credit Card Market
and subsequent Treasury consultation paper Credit Cards: Improving Consumer
Outcomes And Enhancing Competition.

e Aseries of parliamentary inquiries into the Insurance Sector including the current Life
Insurance Inquiry and General Insurance Inquiry.

Financial Rights has provided significant input into all these inquiries with large numbers of
case studies relaying the lived experiences of financially vulnerable consumers and their
interaction with the financial services sector.

Financial Rights intends with this submission to provide some of those lived experiences and
our suggestions for the failures in the current regulatory framework drawing upon our 30
years of advice and case work experience and expertise.

We provide input on the following terms of reference:

a. any failures that are evident in the current laws and regulatory framework, and
enforcement of the current laws and regulatory framework, including those
arising from resourcing and administration; (NB: Term of Reference b “the
impact of misconduct in the sector on victims and on consumer” is integrated
into our response to Term of Reference a) (at page 18)

C. the impact of consumer outcomes of incentive-based commission structures (at
page 119)
e. (ii) the availability and adequacy of legal advice and representation for consumers

and victims of misconduct, including their standing in the conduct of
bankruptcy and insolvency processes (NB Term of Reference e.i. is also
integrated into our response to Term of Reference a.) (at page121)
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Executive Summary

Financial Rights has worked with vulnerable consumers of banking, insurance and finance
services for 30 vyears, providing expert advice, information, casework assistance and
education.

We believe that a number of regulatory reforms in the financial services sector in the past
decade - including the introduction of compulsory external dispute resolution and the
responsible lending - have greatly improved and strengthened the consumer protection
framework and are generally serving Australian consumers well.

There are however a great number of problems, gaps and failures with the current consumer
protection regime that have tremendous consequences upon those experiencing financial
stress and hardship. The raft of scandals that have beset the financial services sector recently
are indicative of these problems but Financial Rights works daily with financially vulnerable
Australians caught out and frustrated by the plethora of minor and major loopholes and
regulatory gaps, as well as poor service resulting from a profit driven culture.

While there have been many numerous government inquiries (FOSA, FSI, SOFA, the Ramsay
Review), industry inquiries (Trowbridge Report, Enright Review, Khoury Review) and a number
of planned reforms (SACC, Credit Cards, Remuneration) there still remains fundamental issues
that remain unresolved and require reform.

We have drawn upon our frontline experience of working with consumers to identify the key
failures and gaps in the regulatory framework and subsequently put forward our
recommendations on what needs to be done to fill those gaps and fix the system.

In banking and credit Financial Rights believes there is much to be done improve and reform
the consumer protection framework, from closing off loopholes and reigning in poor practices
in the responsible lending and financial hardship space to ensuring better practices in relation
to card cancellations, direct debit cancellations and charging of fees.

With respect to the insurance sector Financial Rights believes that the industry is at least 20
years behind the banking sector in terms of addressing basic consumer issues be it in claims
handling, mis-selling, unfair contract terms, disclosure problems and the creation of problem
products and business models. Financial Rights strongly believes that that there needs to be a
fundamental shift in the regulation of the insurance industry to one based upon the concepts
of suitability (the insurance equivalent of responsible lending in the banking and credit sector)
and the standard cover model. While Financial Rights details a litany of specific reforms
required to better protect insurance policyholders and consumers in general, we strongly
believe a total re-think in Australia’s regulatory approach to insurance is justified and well
overdue.

Financial Rights also identifies failures in the current legal and regulatory framework that
apply to the financial services sector as a whole (for example, external dispute resolution) as
well as the gaps in the current law that allow some financial services and products to slip
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through and be left unregulated (eg debt management firms and no interest payment services)
despite producing significant harm to consumers.

Our submission is long and detailed with a large number of recommendations but feel that it is
important to provide a full and comprehensive picture of the failures and gaps in our legal and
regulatory framework that impact upon the lives of millions of Australian consumers
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Recommendations

General consumer protections in financial services
Applying consumer protection powers to financial products

1. The ASIC Act should be amended to explicitly apply its consumer protections to
financial products.

Design and Distribution Obligations and Product Intervention Powers

2. The current Treasury proposal for design and distribution obligations and product
intervention powers should be introduced and strengthened to include

a. regulated and unregulated credit products;
b. distributors who do not receive a benefit from issuers of products; and

c. ASICintervention powers be allowed to continue until ASIC or the Government
decides to cease the intervention.

Dispute Resolution and Complaints Framework

3. There should be a single industry ombudsman scheme for all disputes in the financial
system, including superannuation disputes. The SCT and ClO should be integrated into
FOS and

a. adopt the FOS model;
b. include life insurance;
c. berequired to implement findings of systemic issues investigations;

d. consider disputes (in limited circumstances) after a court judgment has been
entered; and

e. haveits compensation caps increased.

4. ASIC should be appropriately resourced to undertake increased oversight of industry
ombudsman schemes.

5. ASIC should be able to give directions to the new ombudsman schemes to remedy any
failure to comply with the Benchmarks for Industry-based Customer Dispute
Resolution.

6. ASIC should have greater oversight of Internal Dispute Schemes, publish details of
non-compliance or poor performance, including identifying financial service providers
and ensure that IDR reporting regimes are required to have clear and consistent
terminology across all financial service providers to ensure the data is comparable.

7. An industry-funded compensation scheme of last resort should be introduced. The
compensation scheme should:

a. apply to all financial services providers, including credit licensees and operators of
managed investment schemes;
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Debt Management Firms
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only accept claims from retail clients (consumer claims) and operate as a last resort
scheme, that is, only be available for claims after all avenues have been exhausted,
including a relevant award from an EDR scheme or a court and professional
indemnity insurance;

not require an ombudsman scheme to enforce its determination in court as a
precondition to compensating an affected consumer; however, after the scheme
has

compensated the affected consumer, the scheme should be able to recover from
the

financial service provider on a subrogated basis;

involve people with relevant industry and consumer experience in its governance,
based on the existing industry ombudsman model;

award compensation at levels aligned with EDR caps that are reviewed and
increased
over time;

be retrospective in application; and

be funded by industry, through a levy imposed by the government.

8. Aseamless regulatory framework should be introduced for debt management firms. All

debt management firms should be required to hold a relevant licence, have minimum
required standards such as a fit and proper person test and maintain membership of an
ASIC-approved industry ombudsman scheme.

No Interest Payment Service

9. All No Interest Payment Services should be regulated under the National Credit Code

(NCC)°, should be required to hold a relevant licence and maintain membership of an
ASIC-approved industry ombudsman scheme.

Insolvency: Bankruptcy and Part IX Debt Agreements
10. Part IX of the Bankruptcy Act should be repealed.
Self Regulation: Financial Services Sector Codes of Practice

11. The Government should work with industry organisations administering Codes of

Practice to ensure that each Code’s Standards are lifted and subsequently approved by
ASIC inaccordance with RG 183.

12. The ABA should improve their Code of Practice to meet the standards set by ASIC RG

183 and seek approval from ASIC for their Code. If the ABA chooses not to seek
approval of its code in accordance with ASIC RG183, the Government should intervene
to ensure that this takes place.

> The National Credit Code forms a schedule to the National Consumer Credit Protection Act 2009 and
applied to all consumer lending and lending for investment in residential real estate.
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13. Government should identify those parts of the banking sector not covered by the Code
of Banking Practice and ensure that minimum standards apply to all finance providers
in the banking, finance and credit sectors.

14. The ICA should implement a fully independent, complete review of the General Code of
Practice with fully transparent and open public consultation. The ICA should also
improve their Code of Practice to meet the standards set by ASIC RG 183 and seek
approval from ASIC for their Code. If the ICA chooses not to seek approval of its code
in accordance with ASIC RG183, the Government should intervene to ensure that this
takes place.

15. The Government needs to ensure that the FSC follow through on commitments to
improve standards in relation to advisers, problem products such as funeral insurance
and CCI, sales practices, medical definitions and mental health obligations. The
Government must ensure that the FSC improve their Code of Practice to meet the
standards set by ASIC RG 183 and seek approval from ASIC for their Code. If the FSC
chooses in 18 months not to seek approval of its code in accordance with ASIC RG183,
the Government should intervene to ensure that this takes place.

16. We recommend that the Government ensures that the superannuation sector develop
a Code of Practice that works symbiotically with the Life Insurance Code of Practice
and that this new Code be approved with ASIC in accordance with RG 183

17. The Government should review the Superannuation (Resolution of Complaints) Act 1993
with an eye to improving consumer protections and improving consumer outcomes
relating to claims handling.

18. The Government should ensure that NIBA, MFAA and COBA review and improve their
Codes of Practice to meet the standards set by ASIC RG 183 and seek approval from
ASIC for their Codes. If these organisation choose not to seek approval of their coded
in accordance with ASIC RG183, the Government should intervene to ensure that this
takes place.

General and Life Insurance Sectors
Sales practices, advertising and marketing

19. An appropriately formulated and monitored delay regime including an opt-in days after
the sale of the loan initiated by the consumer should be introduced.

20. The exemptions for life insurance under the anti-hawking rules to prevent unsolicited
sales should be removed.

21. ASIC and APRA should establish a consistent public reporting regime requiring
insurers to fully and transparently publicise their claims pay-out ratios, as occurs in the
UK, as well as claims handling timeframes and dispute levels across all policy types.
Data should be made available on an industry and individual insurer basis.

22. The government should implement an individual suitability test for insurance products
at point of sale.
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23. ASIC should review 2012’s RG 234 Advertising products and advice services including

credit: Good practice guidance to tighten the rules around life insurance (and general
insurance) marketing claims.

Insurance Claims Handling

As recommended in ASIC Report 498, Financial Rights recommends that:

24. ASIC establish, with APRA, a new public reporting regime for life insurance industry

25.

26.

27.

28.

29.

30.

31.

claims data and claims outcomes and that this data be made accessible and available to
all consumers at point of sale and renewal. ASIC should also ensure that this data is
fully transparent including attaching insurer names to the claim rates.

The Government should strengthen the legal framework covering claims handling
including the removal of the exemption of ‘handling insurance claims’ from the conduct
provisions of the Corporations legislation and that more significant penalties for
misconduct in relation to insurance claims handling be introduced in ASIC’s penalty
powers.

The consumer dispute resolution framework for claims handling be strengthened
under the Government response to the current Ramsay review by ensuring better and
more effective consideration of issues of fairness to supplement the existing
jurisdiction and giving better access to consumers with complaints about delays in
claims handling and ensure better remedies when these complaints are found in favour
of the consumer.

ASIC undertake targeted follow-up reviews on areas of concern, including for
individual insurers with high decline, withdrawal and dispute rates, as well as review
life insurance sold directly to consumers without personal advice.

The insurance sector comply with ASIC’s expectation that it undertake an immediate
review of the currency and appropriateness of policy definitions; examine and ensure
advertising and representations about the cover align with the definitions and the
policy, and report any discrepancies to ASIC; ensure that claims timeframes are
consistent with industry standards and expected claims timeframes are adequately
communicated to policyholders; and ensure that incentives and performance
measurements for claims handling staff and management do not conflict with the
obligation to assess each claim on its merit. The results of this should be report by ASIC
in the lead up to the first review of the newly introduced Code.

The Government consider legislative reform to impose strict time limits on life insurers
to decide claims.

The Federal and State Governments through the Council of Australian Governments
should develop uniform private investigator licensing regulations with an enforceable
code of conduct.

The Federal and State Governments through the Council of Australian Governments
should develop uniform surveillance and listening devices laws that provide for strong
consumer protections including stricter protections for members of the public; greater
certainty to consumers and businesses; technological neutrality to ensure that all
(known and developing) forms of surveillance be captured; and removal of “participant
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monitoring” exceptions (found in Qld, Vic, and NT), i.e. outlaw the recording by one
party to a private conversation or activity without the consent of other parties.

Unfair contract terms, standard cover and standard terms

32.
33.

34.
35.

36.

37.

38.

39.

40.

The exemption for insurance products under the UCT regime should be removed.

Remove subsection 35(2) of the Insurance Contracts Act - that is, the standard cover
“get out of jail” clause.

Introduce a complimentary suitability requirement.

Introduce marketing obligations to draw the insured’s attention to product elements
that stray from standard cover, and

Introduce a default cover regime requiring insurers to carry standard cover products
and placing the consumer in this default cover unless they explicitly choose different
cover.

Ensure that the general product design and distribution requirement also applies to
insurance, noting that the government has recently released a proposal paper on
design and distribution obligations on issuers and distributors of financial products and
a product intervention power for ASIC.¢

Remove section 15 of the Insurance Contracts Act which currently excludes the
operation of other laws which, for example, provide for judicial review of a contract on
the grounds of harshness or unconscionability or relief from the consequences of
misrepresentation.

The Government should step in to mandate minimum standard medical definitions for
inclusion in life insurance policies to be reviewed and regularly updated by independent
medical specialists.

Policy reform should be implemented, as recommended by ASIC, to allow upgrades of
existing life insurance policies on a portfolio basis to more current definitions, where
this is beneficial to policyholders, allowing any premium impact to be spread across the
portfolio.

Insurance Disclosure

41.

42.

Section 75 of the Insurance Contracts Act 1984 should be amended to require insurers
to provide written reasons for why premiums were increased on request in writing
from a policy holder. These reasons should include any increased risk factor that the
insurer has become aware of.

Alternatively, if legislative change is not feasible, the General Insurance Code of
Practice should be amended to include a requirement for the insurer’s IDR team to
provide reasons for significant premium increases after a request in writing by the
policy holder.

c"Treasury, Design and Distribution Obligations and Product Intervention Power, Proposals Paper, Dec

2016

http://www.treasury.gov.au/~/media/Treasury/Consultations%20and%20Reviews/Consultations/201

6/Design%20and%20distribution%200bligations/Key%20Documents/PDF/Design-and-distribution-

obligations.ashx
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43. Change FOS Terms of Reference to allow disputes about the level of a premium if there
has been an unfavourable change to an insurance policy (or if the insured has recently
undertaken mitigation strategies on their home which have not resulted in a
reasonable reduction of premiums) and the insurer’s IDR response has failed to include
adequate reasons for the change.

44, Insurers should be required to provide component pricing of premiums.

45. Government should establish a clearinghouse website (or any alternative government
supported measure) to ensure data consistency and reliability of natural hazard
mapping and modelling.

46. Improve the ICA’s Building Resilience Rating Tool

47. Insurers (including life insurers) should provide the previous year’s premium on the
annual renewal notice including

e the price of the new policy if the consumer renews;
e anydifference between the new price and the old price; and
e thereasons for any change.

48. Insurers should provide more meaningful information regarding the risks of replacing
insurance products, the design of which should be informed by peer-reviewed
behavioural research.

49. Insurers should provide premium hardship options under every policy they provide and
provide this information on the renewal notice.

Insurance Reporting

50. The Federal Government should introduce insurance reporting regulations to bolster
consumer and privacy protections.

Banking and Credit Sector
Comprehensive Credit Reporting
51. Mandatory credit reporting should not be implemented or considered.

52. An independent review should be conducted into the effectiveness of the new credit
reporting laws after 5 years commencing in March 2019.

53. The Office of the Australian Information Commissioner should be funded
appropriately to deal with increased consumer data privacy concerns

54. Regulators must ensure that credit reporting agencies enable access to a free credit
report to all Australians once every twelve months (and in some additional
circumstances) and that access to these free credit reports is as easy as getting a paid
report.

55. Credit reporting agencies should be policed to ensure that they are meeting the
requirements regarding the use of consumers' personal information for marketing, the
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content of free reports, and the timeframes in which reports must be provided to
consumer.

56. Lenders who are reporting RHI to any credit reporting agency should be obligated
under Privacy Law to notify a consumer by way of their regular statements what
numeric code has been submitted to the credit reporting agency for the previous
repayment cycle, what that Code means and if relevant, how they can avoid any
negative information being listed in future. Where statements are sent less regularly
than monthly, timely notification should be given by alternative means.

57. Any new laws relating to data should be included in the Privacy Act. A separate new
Act should not be considered.

58. Any proposal for a new data sharing regime should involve a comprehensive review of
Australia’s privacy laws with appropriate additions to ensure adequate privacy laws for
the protection of all Australians.

59. A review of data quality protections are required given the serious systemic issue with
accuracy already identified

Financial Hardship

60. The National Credit Act should be amended to give small business and individual
investor banking customers the same rights as those currently provided to consumers
of regulated credit under the NCC, including acceptance of a broadly defined hardship
notice; flexible hardship repayment arrangement options, stays of enforcement and a
right to goto EDR.

61. Either the a new industry EDR scheme, or FOS, should provide small business with
monetary limits and compensation caps that are higher than the current arrangements,
and that are subject to regular indexation.

Sales Incentives and Bundling Add-ons

If the financial services industry does not effectively self-regulate to resolve the issues listed
below (in the current Code of Banking Practice Review and other Codes of Practice), the
Federal Government must enact legislative reforms which:

62. include commitments that arise from the current Independent Review of Product Sales
Commission and Product Based Payments;

63. institute suitability requirements with respect to all sales within banks and other
financial service providers, at minimum requiring that consumers are left no worse-off
from switching to another product or purchasing the additional product;

64. introduce a mandatory delay of at least 4 days between the sale of the primary product
and the sale of the add-ons;

65. allow the promotion of products but prohibit the completion of a sales transaction until
the consumer takes a step to opt-in. That is, the consumer would have to call the
salesperson themselves (after the mandatory delay) and say that they want to buy the
product
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commit banks and all third party financial service sellers to tell a customer that they
can buy the add-on product elsewhere and be given information on how to shop
around.

prohibit the sale of add-on products via an 'opt-out' mechanism, such as where the
contracts have a pre-ticked box saying that the consumer agrees to buy the add-on
unless they say otherwise.

require banks and all financial service providers to review the cover offered by add-on
products on a regular basis, to assess whether it meets the needs of the consumers who
are buying.

require banks and all financial service providers to review their sales practices for add
on products on a regular basis, to ensure they assist consumers provide informed
consent in respect of both the cost and the cover offered

Credit Cards

Legislative reform should mandate the financial services sector to:

70.

71.
72.
73.

74.

75.

76.

77.

a.

assess all credit card applications on the basis that the customer has the capacity to pay
the account out in full within three years if it has been fully drawn to its designated
credit limit;

not offer unsolicited credit card limit increases by phone, face to face or any other way;
increase minimum repayment amounts on all new accounts;

if the credit card is being obtained to purchase goods in a linked credit transaction, the
limit for the credit card cannot exceed the price of the goods.

ask all consumers the credit limit they are seeking and not approve a limit above that
requested

provide a right to cancel a credit card and reduce their credit limit in writing and an
easy to use automated process on online banking and phone banking

provide consumers with notification of how much credit they have used at no cost.

Legislative reform should commit the banking industry to undertake not to offer low
interest/interest free honeymoon period on cards including on balance transfers; or
alternatively

provide consumers with timely electronic notification of balance transfer expiry
periods;

not offer honeymoon periods for periods of less than 12 months; provide regular
disclosure of how much should be repaid per month to pay off the debt within the
honeymoon period;

require consumers to close the original account from which the balance was
transferred.
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Cancelling Direct Debits

78. Government should examine ways to ensure that banks commit to providing ways for a
customer to cancel a direct debit via both phone banking and online banking.

79. Despite the views expressed in the Khoury review, consideration should be given
introduction of the payment of a fine in addition to reimbursement of any actual loss
incurred as a result of a debit overdrawing a consumers account, if a bank has not
implemented a direct debit when instructed do so.

80. A prohibition on fees being charged to stop a direct debit or recurring payment on their
own credit or debit card account.

81. Ensure that consumers can cancel recurring payments on credit cards without
requiring the customer to contact the debit user.

82. Require that banks not set a timeframe for reporting unauthorised transactions and
other transactions that may qualify for a chargeback that is more than seven days less
than the timeframe set by card providers

Fees and Charges

Financial Rights recommends that the Government address consumer concerns with excessive
fee charging. The Government should commit banks to:

83. Examine their fees structures to address the extent to which any of their fees are
regressive;

84. Limit the charging of fees for breaches of terms and conditions or default to a maximum
of the direct costs incurred as a result of the breach;

85. Ensure bank fees and charge will not trigger further fees;

86. Provide consumers a warning that a fee will be imposed if a particular transaction goes
ahead, and if a particular service will incur a fee both when the customer opts into the
service and when the feeis incurred;

87. When a bank offers services through physical branches, not charge fees for face to face
interaction with branch staff or penalties for going into a branch;

88. Not charge for providing a document under this Code in the following circumstances:

i.  Where documents or computer access have been lost due to family violence
or natural disaster;

ii.  The customer has alow income with Centrelink benefits as their main source
of income.

89. Financial Rights notes that recommendations in other sections of this submission are
also relevant including:

a. Not charging customers default fees while the bank is considering a hardship
arrangement

b. Account suitability.
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Responsible Lending

90. Government should implement the recommendations of the Parliamentary Joint
Committee on Corporations and Financial Services’ Report on Impairment of Customer
Loans

Refunding Lender’s Mortgage Insurance
The Government should ensure that:
91. only the actual cost of the LMI to the bank is paid by the consumer;

92. banks pass on any rebate they are entitled to receive on LMI to the customer who has
paid the premium in the event of a refinance;

93. bank provide clear information to customers about how and when a rebate may be
claimed as apart of the documents provided when getting the loan; and

94. a key fact sheet is provided to better explain this product to consumers.
Small Amount Credit Contracts and Consumer Leases

95. All small amount credit contracts and consumer leases should be subject to a 48 per
cent cap.

Mortgage Brokers

96. The government should take urgent action to expose and address conflicts of interest
driving poor behavior in the mortgage broking market;

97. The responsible lending provisions of the National Credit Act should be enhanced to
improve the standards of advice provided by credit assistants (brokers);

98. The design and distribution obligations and product intervention powers currently
being consulted on by Government should include credit products within its purview.

Exemptions in NCCPA for Point-of-Sale Vendors

99. Apply the Credit Act without modification to POS retailers. Where a POS retailer is
engaging in credit activities, by performing or undertaking functions regulated by the
Credit Act, they would be required to either: a) hold an ACL; or b) be appointed as a
credit representative of a licensee.

100. POS retailers engaging in credit activities should have to be a member of a
recognised external dispute resolution scheme.

The impact of consumer outcomes of incentive-based commission structures
Remuneration

101. The Corporations Amendment (Life Insurance Remunerations Arrangements) Bill
(2015) needs to be passed as soon as possible without amendment.

102. The Federal Government needs to set a clear date for the removal of all
commissions in life insurance advice, starting by phasing out up-front commissions
shown to lead to the worst consumer outcomes.
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The availability and adequacy of legal advice and representation for consumers and
victims of misconduct, including their standing in the conduct of bankruptcy and
insolvency processes

Legal advice and financial counselling for banking consumers

103. The Federal Government should develop an ongoing and sustainable, industry-
contributed model for free and independent financial counselling and legal advice to
vulnerable consumers with credit and debt problems.

Legal services for insurance consumers

104. The Federal Government should support independent and free legal assistance
for vulnerable consumers subject with insurance problems through the development of
an ongoing, sustainable funding for the national ILS including the AAS.

Legal advice for financial advice consumers

105. Financial Rights recommends that Government needs to fund a Financial
Advice Assistance Service pilot to provide casework assistance to consumers affected
by poor financial planning advice.
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1. Failures that are evident in the current laws and
regulatory frame work and enforcement

Financial Rights has drawn upon our 30 years of working with consumers to identify the key
failures and gaps that currently exist in the regulatory framework and put forward our
recommendations on what needs to be done to fill those gaps. We break down the areas into
the following categories and sub categories:

General Consumer Protections in Financial Services (page 20)

Financial Rights identifies failures in the current legal and regulatory framework that apply to
the financial services sector as a whole (for example, external dispute resolution (EDR)) as well
as the gaps in the current law that allow some financial services and products to slip through
and be left unregulated (eg debt management firms and no interest payment services) despite
producing significant harm to consumers.

e Applying consumer protections to financial products (page 20)
e Design and Distribution Obligations and Product Intervention Powers (page 21)
e Dispute Resolution and Complaints Framework (page 24)
o0 Strengthen and enhance EDR by increasing jurisdiction
0 Regulatory oversight by ASIC
0 Last Resort Compensation Scheme
0 Superannuation Complaints
e Debt Management Firms (page26)
e No Interest Payment Services (page 28)
e Insolvency: Bankruptcy and Part IX Debt Agreements (page 30)
e Self-regulation: Financial Services Sector Codes of Practice (page 32)
0 The Code of Banking Practice
The General Insurance Code of Practice
The Life Insurance Code of Practice
A potential Group Insurance Code of Practice
Insurance Brokers Code of Practice, MFAA Code of Practice and Customer
Owned Banking Code of Practice

(0}
(o}
(o}
(o}

General and Life Insurance sector (page 41)

Through our extensive case work on the Insurance Law Service, Financial Rights identifies the
key failings in the insurance legal framework and argues for the need to shift insurance
regulation to a suitability and standard cover model as well as recommending specific reforms
to address particular consumer harms.

e Insurance sales practices advertising and marketing (page 48)
0 Poor and aggressive sales practices
0 Add-on sales practices through third parties (car yards etc)
0 Sale of consumer credit insurance and other insurance products through banks
o Directinsurance and suitability obligations
0 Advertising and marketing
e Insurance Claims Handling (page 48)
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o0 Surveillance and Investigations
e Unfair Contract Terms, Standard Cover and Standard Terms (page 54)
o Unfair Contract Terms
o Standard Cover
o Standard Terms and Default Cover
o Standard Medical Definitions
e Insurance Disclosure (page 64)
0 Premium transparency and contestability
0 Disclosure of Component Pricing
0 Previous year’s annual premium
e Insurance Reporting (page 74)

Banking and Credit Sector (page 77)

Financial Rights has been the NSW answer point for the National Debt Helpline for over 10
years. We offer financial counselling as well as legal advice and casework to over 16,000
consumers each year, most of whom are having difficulty with one or more credit products.
This experience enables us to identify the key failings in the banking and credit legal protection
frameworks and recommend specific reforms to address particular consumer harms.

e Comprehensive Credit Reporting (page 77)
0 Proposals toincrease Data Availability
o RHI & Hardship
e Financial Hardship (page 83)
o Inadequate compliance with NCC (RHI & Hardship)
o Consumers not covered by NCC (small business & investors)
e Sales Incentives and Bundling Add-ons (page 90)
e Credit Cards (page 94)
0 Responsible Lending
o Honeymoon offers
e Cancelling direct debits (page 99)
0 Savings and transaction accounts
0 Credit Schemes (Visa and Mastercard)
e Fees & Charges (page 101)
0 Current fees and charges
0 Innovative services generate yet more fees
e Responsible Lending (page 105)
0 Loan practices: Impairment of Customer Loans Reports
0 RG209 & compliance
e Refunding Lenders Mortgage Insurance (page 107)
e Mortgage Brokers (page 112)
e Small Amount Credit Contracts and Consumer Leases (page 108)
e Exemptions in NCCPA for Point-of-Sale Vendors (page 114)
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General consumer protections in financial services

Applying consumer protection powers to financial products

Financial products and services are explicitly excluded from provisions of the Australian
Consumer Law (ACL) by section 131A of the Competition and Consumer Act 2010 (Cth).
Consumer protection for financial services (and indirectly, conduct related to financial
products) is provided by Part 2 Division 2 of the Australian Securities and Investment Commission
Act (ASIC Act) which mirrors a number of ACL provisions.” The current review into the ACL is
examining the issue of whether the application of these protections should be expanded to
explicitly capture financial products.

It is Financial Rights view that the current consumer protections under Part 2, Division 2 of the
ASIC Act apply largely to financial services but not to financial products. Section 12BAB
defines the “meaning of a financial service” when someone

(a) Providels] financial product advice....; or

(b) deal[s]in a financial product ...; or

(c) make[s] a market for a financial product...; or

(d) operate[s] a registered scheme; or

(e) provide[s] a custodial or depository service ...; or

(f) operate[s] a financial market ... or clearing and settlement facility ...; or

(g) provide[s] a service (not being the operation of a derivative trade repository) that is otherwise
supplied in relation to a financial product (other than an Australian carbon credit unit or an
eligible international emissions unit); or

(h) engage[s] in conduct of a kind prescribed in regulations made for the purposes of this
paragraph.

As this definition indicates, financial services relate to financial products but it is far from clear
as to the interaction. Financial products are defined under Section 12BAA as

a facility through which, or through the acquisition of which, a person does one or more of the
following:

(a) makes a financial investment ...;

(b) manages financial risk ...;

(c) makes non-cash payments

Given the limited and indirect nature of the application of consumer protections for financial
services, consumers are left open to exploitation when purchasing a financial products and are
left with less rights to protect them than when purchasing other goods or services.

" The ACL review further notes that consumer protection for financial services is provided by Part 2
Division 2 of the ASIC Act which mirrors a number of ACL provisions, with the National Consumer
Protection Credit Act 2009(Cth) and Corporations Act 2001 (Cth) also providing some protection.
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The ACL interim report notes that some key ACL protections that have not been carried over
to apply to financial products and services including:

e consumer guarantees

e unsolicited consumer agreements
e single pricing, and

e proof of transaction.

One element that does not transfer over from the ACL to a financial product, for example, is
the fit for purpose regime. Under the consumer guarantee, products and services must be fit
for purpose - that is be fit for the purpose the business told you it would be fit for and for any
purpose that you made known to the business before purchasing. The equivalent section under
the ASIC Act is section 12ED where there is an implied warranty that the financial services
supplied will be “reasonably fit for that purpose ...."

Financial products are not all subject to this same consumer protection under the ASIC Act or
ACL. Some financial products such as all credit contracts are subject to the suitability regime
under the National Credit Act. Insurance products, however, are not subject to any suitability or
fit for purpose test.

Even as applied to financial services section 12ED remains limited in scope as it doesn’t impose
a positive obligation on the financial service provider to look into the personal circumstances
of the consumer.

This situation needs to be clarified and amended to ensure that consumers receive equal
protections in their consumption of non-financial goods and services and financial goods and
services. Financial Rights notes that the fit for purpose regime has not been listed as one of the
elements that need clarity under the ASIC Act. We recommend that every single consumer
protection applying to goods and services generally be applied to financial goods (products)
and services under the ASIC Act.

Applying the fit for purpose (or product suitability) regime to financial products would be
transformative and ensure less exploitation of consumers in the financial services sector.

Recommendation

That the ASIC Act be amended to explicitly apply its consumer protections to financial
products.

Design and Distribution Obligations and Product Intervention Powers

Financial Rights notes that the Financial Services Inquiry recommended the introduction of a
targeted, principles-based product design and distribution obligation® which has subsequently

8 Financial System Inquiry, December 2014, Recommendation 21, available at:
http://fsi.gov.au/publications/final-report/chapter-4/accountability/
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been supported by Government.” Treasury has now released a proposals paper for public
consultation.’® The introduction of a design and distribution obligation and product
intervention powers is an important part of a suite of new regulations aimed at the financial
services sector including Future of Finance Advice reforms, a proposed tightening up of Small
Amount Credit Contract regulations, a review of Credit Card regulations and others.

The current Treasury proposal paper refers to the general movement away from simply
replying on disclosure as the key consumer protection in the financial services space:

The FSI outlined the limitations of relying on disclosure as the main form of consumer
protection for financial consumers. Over time, disclosure has been supplemented by other
forms of protections aimed at making firms more directly accountable. For example, in the
Future of Financial Advice (FOFA) reforms, there was a shift from requiring financial advisers
to disclose conflicted remuneration (such as, commissions) to banning these remuneration
structures (subject to specific exemptions). Implementation of the measures proposed in this
paper would extend the approach of supplementing disclosure as the main form of consumer
protection more broadly throughout the financial product lifecycle.!*

Financial Rights commends the government for the introduction of a design and distribution
obligation and product intervention powers and fully supports this shift to make financial
service providers more accountable. However we feel that this current proposal needs to be
extended and the government needs to take more steps to build accountability into the
financial services sector.

Further detail will be provided in a joint consumer representative submission on the proposals
paper however it is worth noting here a small number of key points.

Under the proposal, design and distribution obligations and product intervention powers will
apply to financial products made available to retail clients including insurance products,
investment products, margin loans and derivatives. The obligations would however not apply
to credit products or ordinary shares. Financial Rights strongly believes that this needs to be
reconsidered and that they need to apply to both regulated and unregulated credit products.
This is because:

a. responsible lending obligations do not provide the full gamut of protections that a
design and distribution obligation will provide:

? Improving Australia’s financial system: Government response to the Financial System Inquiry “The
Government agrees to create a targeted and principles-based financial product design and distribution
obligation. Implementation of this recommendation will be subject to detailed consultation with
stakeholders to ensure that the scope of the obligation enhances consumer protection without placing
an undue burden on industry.”
http://www.treasury.gov.au/~/media/Treasury/Publications%20and%20Media/Publications/2015/Gov
ernment%20response%20t0%20the%20Financial%20System%20Inquiry/Downloads/PDF/Governme
nt response to FSI 2015.ashx

10 Design and Distribution Obligations and Product Intervention Power, Proposals Paper, 2016
https://www.treasury.gov.au/~/media/Treasury/Consultations%20and%20Reviews/Consultations/201
6/Design%20and%20distribution%200obligations/Key%20Documents/PDF/Design-and-distribution-

obligations.ashx
" 1bid p.3
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a. design and distribution obligations apply during product design, responsible
lending applies only at the point of sale;

b. theregulator needs to intervene before the harm can take place, whichis the
whole point of the design and distribution obligation. Carving credit out will
lead significant regulatory arbitrage with banks capitalising on this loophole;

c. responsible lending has a weak “not unsuitable” standard, design and
distribution obligations ensure that products are designed to be safe and
suitable;

d. design and distribution obligations will require agreement on how a product is
distributed with controls in place. With responsible lending obligations there
are fewer oversight controls.

e. Thereis no evidence to date that unsuitability requirements has prevented the
creation and sale of harmful credit products.

b. financial services providers are designing harmful products and targeting vulnerable
people, eg funeral insurance being targeted at indigenous communities and pay day
loans and consumer leases targeted at those who can least afford the products.

c. Unregulated credit products such as pawn broking and non-interest payments services
such as Certegy Ezi Pay and AfterPay are not subject to responsible lending laws nor
the requirement to be a member of an EDR scheme.

Financial Rights also supports expanding the proposal in the following way:

e Distributors who do not receive a benefit from issuers of products should also be
covered, and

e Australian Securities and Investments Commission (ASIC) interventions should not be
limited to aninitial duration of 18 months but should continue until ASIC or the
Government decides otherwise.

If these recommendations to strengthen the proposal are supported this would go a long way
to ensure that the most vulnerable of Australian consumers are protected from the worst
excesses of financial service providers.

However as mentioned above Financial Rights supports the need for further consumer
protection measures to reign in financial service providers further. This submission goes into
great detail into what these are with respect to banking, insurance and other financial service
products more specifically but generally speaking, a move to strengthened suitability
obligations on financial service providers is essential.

Recommendations

That the current Treasury proposal for design and distribution obligations and product
intervention powers be introduced and strengthened to include

a. regulated and unregulated credit products;
b. distributors who do not receive a benefit from issuers of products; and

c. ASICintervention powers be allowed to continue until ASIC or the
Government decides to cease the intervention.
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Dispute Resolution and Complaints Framework

Strengthen and enhance EDR by increasing jurisdiction

Financial Rights notes that the Ramsay Review into the EDR and complaints schemes is
currently in its final stages and will be producing a final report soon

Financial Rights strongly supports Draft Recommendation 1 that moving to a single industry
ombudsman scheme for all financial, credit and investment disputes will have substantial
benefits for consumers relative to the status quo. Our full position with respect to the current
Ramsay Review recommendations can be found in the joint consumer submission.'> We feel
that it is worth highlighting below in this submission a number of the key issues relating to gaps
in the current laws and regulatory framework that need to be addressed to bolster consumer
protections. Other issues brought up in this review relating to for example, Debt Management
Firms, will be addressed elsewhere in this submission.

Regulatory oversight by ASIC
We believe that ASIC needs to have more oversight of the ombudsman schemes and:

e should be able to give directions to the new ombudsman schemes to remedy any
failure to comply with the Benchmarks for Industry-based Customer Dispute
Resolution

e should be appropriately resourced to undertake increased oversight of industry
ombudsman schemes; and

e should have an enhanced role in responding to complaints about poor Internal
Dispute Resolution (IDR)

With respect to the first point, ASIC, for example, has recommended in its recent Report 498
Life Insurance claims: An industry review®® that the coverage of life insurance claims by dispute
resolution schemes should be considered as part of the Ramsay Review including a need to:

(a) ensure better and more effective consideration of issues of fairness to supplement
the existing jurisdiction; and

(b) give better access to consumers with complaints about delays in claims handling and
ensure better remedies when these complaints are found in favour of the consumer.

This could be more easily implemented if ASIC had greater oversight powers. We also
recommend that ASIC publicly name Financial Services Providers including life insurers where
complaints and systemic issues are raised by recognised consumer groups or by a sufficient
number of consumers.

12 http://financialrights.org.au/wp-content/uploads/2017/03/Joint-Consumer-Submission-EDR-
Review-Interim-Report.pdf

13 http://download.asic.gov.au/media/4042220/rep498-published-12-october-2016a.pdf
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Superannuation complaints

Financial Rights also notes that, along with other consumer advocates, we have argued for the
creation of one EDR scheme covering all financial institutions including life insurers, effectively
merging the Financial Ombudsman Service (FOS),the Credit and Investments Ombudsman
(CIO) and Superannuation Complaints Tribunal (SCT).

Financial Rights has had ongoing concerns about the structure, funding and operation of the
SCT, the venue where a significant number of life insurance complaints turn. The SCT is
significantly underfunded, is inflexible, complex and is unable to provide legal advice to
applicants (as detailed in the Joint Consumer Submission to the Ramsay Review?). This has led
to significant and unacceptable delays for justice. As at April 2016, the SCT had a complaints
backlog of at least 1,500 cases, with some complaints dating back to 2012. This has disastrous
implications for consumers waiting on a determination, and significantly impairs its
effectiveness as dispute resolution forum.

Last resort compensation scheme

A last resort compensation scheme is essential to ensure that vulnerable consumers who
suffer loss from misconduct are actually compensated. The scheme would make funds
available to those cases where compensation remains unpaid, misconduct by a financial
advisor has been proven and the guilty party can’t pay up because they’'ve gone under and their
professional indemnity insurance won'’t cover the compensation amount.

The Interim Report of the Ramsay Review stated that

Where consumers are denied compensation due to a financial firm'’s lack of resources, it has a
negative impact on both the individual consumer and the broader financial system. In
circumstances where the market is currently unable to provide a solution to this problem, the
Panel is of the view that there is considerable merit in introducing an industry-funded
compensation scheme of last resort.*”

A last resort compensation scheme is effectively the missing piece of the financial services
regulatory architecture and should be introduced as soon as possible.

Recommendations

There should be a single industry ombudsman scheme for all disputes in the financial system,
including superannuation disputes. The SCT and CIO should be integrated into FOS and

f. adoptthe FOS model;
g. include life insurance;

h. berequired to implement findings of systemic issues investigations;

14

http://www.treasury.gov.au/~/media/Treasury/Consultations%20and%20Reviews/Consultations/201
6/Review%200f%20the%20financial%20system%20external%20dispute%20resolution%20framework
/Submissions/PDF/Joint Consumer Groups.ashx

> Opcit. p. 23
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i. consider disputes (in limited circumstances) after a court judgment has been
entered; and

j. haveits compensation caps increased.

ASIC should be appropriately resourced to undertake increased oversight of
industry ombudsman schemes.

ASIC should be able to give directions to the new ombudsman schemes to remedy any failure
to comply with the Benchmarks for Industry-based Customer Dispute Resolution.

ASIC should have greater oversight of Internal Dispute Schemes, publish details of non-
compliance or poor performance, including identifying financial service providers and ensure
that IDR reporting regimes are required to have clear and consistent terminology across all
financial service providers to ensure the data is comparable.

An industry-funded compensation scheme of last resort should be introduced. The
compensation scheme should:

h. apply to all financial services providers, including credit licensees and operators of
managed investment schemes;

i. only accept claims from retail clients (consumer claims) and operate as a last resort
scheme, that is, only be available for claims after all avenues have been exhausted,
including a relevant award from an EDR scheme or a court and professional
indemnity insurance;

j. notrequire an ombudsman scheme to enforce its determinationin court as a

precondition to compensating an affected consumer; however, after the scheme
has

compensated the affected consumer, the scheme should be able to recover from
the

financial service provider on a subrogated basis;

k. involve people with relevant industry and consumer experience in its governance,
based on the existing industry ombudsman model;

I. award compensation at levels aligned with EDR caps that are reviewed and
increased
over time;

m. be retrospective in application; and

n. befunded by industry, through a levy imposed by the government.

Debt Management Firms

Financial Rights has seen a proliferation in the last few years of consumer complaints against
new financial businesses known as Debt Management Firms. In our view these types of
businesses prey on and exploit on the most vulnerable consumers in Australia.

These businesses can be categorised in the following four groups:
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1. Debt negotiators: claim they can negotiate with creditors to settle debts for a lesser
amount, but often suggest high risk strategies to improve their 'bargaining position';

2. Credit file “repair” services: offer to 'clean’ clients' credit files by pressuring creditors
to have default listings removed;

3. Debt agreement brokers/referrers: act as intermediaries for debt agreement
administrators under part IX of the Bankruptcy Act and

4. Budgeting services or debt payment services: arrange for wages to be paid into an
account created and controlled by the company, from which bills are paid on the
consumers' behalf.

These businesses have a number of common elements including:

e targeting consumers experiencing financial stress, particularly low-income Australians;

e they fail to provide clear explanations of fees and charges during the initial contact
with consumers

e they charge high up-front and on-going fees for ‘services’ and

e they suggest high cost ‘solutions’ to debt problems that are not in the consumer’s best
interests, potentially leaving them in a worse financial position than before, even when
there is a free dispute resolution service available to the consumer.

Debt management firms operate under a business model that is inherently unfair. They depend
on a class of consumers that cannot access, or are not aware of, alternative services to meet
their needs, and they are based on charging ongoing fees to consumers who are ofteniill placed
to afford them and the fees are significantly disproportionate to the cost of providing the
service.

Debt management firms can charge large fees and cause significant consumer detriment, but
consumers have limited access to justice. Although the fees charged by some providers are
very high and disproportionate to the service provided, this may not itself be unlawful.

Importantly, for the purpose of this inquiry, none of the above businesses are subject to
specific regulation of their activities.

The businesses currently do not currently fall within the meaning of ‘financial services’ or
‘financial products’ as defined the ASIC Act or the relevant provisions of the Corporation Act.
This means they cannot be licensed by ASIC, are not required to be members of EDR schemes,
are not required to provide any information on their activities nor are subject to regular audits.
Even if they were to be licenced the laws currently in place do not necessarily address the
business models that these firms use.

These businesses do however fall within the consumer protection provisions of the ACL but
the ACL protections have so far proven to be inadequate to protect vulnerable consumers.
There are also significant difficulties in applying the consumer guarantees to new and
emerging services such as those provided by debt management firms. For example, how does a
consumer or regulator know whether a new and emerging service is “fit for any specified
purpose” when there is nothing to compare that new service to and there are no standards set
for what is essentially a useless service.
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Some of the activities of debt management firms may or may not be regulated by the National
Credit Act, the Bankruptcy Act and the Privacy Act. What is clear however is that there is no
uniform regulatory framework applying to the activities of debt management firms in Australia
and they are not required to hold a credit or AFS licence administered by ASIC.

There are also significant complexities and difficulties for consumers (be it individually or
collectively) to pursue any action against any debt management firms or any other new and
emerging financial businesses. Firstly it is difficult to work out whether a business needs to be
licenced as an Australian Financial Services Licensee, secondly actually pursuing this requires
Supreme Court action which is costly and complex and thirdly the rescission provisions under
s. 925A of the Corporations Act and the interpretation they have been given by the courts have
proven difficult for consumers to get their fees returned or receive declaratory relief.

If debt management firms and other new and emerging financial businesses were required to
be licensed there would be greater scope for ASIC to gather information, conduct regular risk-
based audits for compliance and ensure that these unfair businesses are subject to an EDR
scheme.

Financial Rights notes that the Ramsay Review has drafted the following recommendation:

Debt management firms should be required to be a member of an industry ombudsman
scheme. One mechanism to ensure access to EDR is a requirement for debt management
firms to be licensed.®

We strongly support with this recommendation.

Recommendation

A seamless regulatory framework should be introduced for debt management firms. All debt
management firms should be required to hold a relevant licence, have minimum required
standards such as a fit and proper person test and maintain membership of an ASIC-approved
industry ombudsman scheme.

No Interest Payment Service

Recently Financial Rights has seen the rise of a number of financial service products such as
Certegy Ezi-Pay and AfterPay, which purport to offer no interest financing. Increasingly, we
are seeing products, such as solar panels, being sold using this type of finance. The catch is
often that while the finance company claims not to charge interest, the interest may be built
into the loan amount because the cash price of the goods may be different if the consumer paid
in a lump sum versus if they paid over time. The model hides the cost of finance as merchants

16 Review of the financial system external dispute resolution and complaints framework, Interim Report,
p. 26
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are charged extra fees for providing this credit “service”” Even, if this is not the case, it is
arguable an entity offering such products should be required to be licensed, a member of an
EDR scheme or required to undertake an assessment as to the suitability of the no interest
payment service to prevent the proliferation of such arrangements to a consumers harm.

The consumer loses valuable consumer protections by using this type of arrangement
including the responsible lending provisions of the National Consumer Credit Protection Act
2009. Whilst there are still some protections in the ACL there is no access to free EDR.

Many of these entities purport to have access and reporting requirements to a person’s credit
report but are not members of an EDR scheme. They often have high default fees, and appear
to rely on defaults as a means of recouping their costs and producing profit. A business model
that profits and relies on default is fundamentally unconscionable and should be discouraged.

The following is a recent example of a client that had a dispute with a “No Interest Payment
Service”.

Case Study - Bill’s story

Bill is over 70 years old and his only source of income is the aged/carer’s pension. In 2013, he
purchased and paid for solar panels to cover the roof of his home which cost $5,000 after
the solar panel rebate.

In July 2016, a Solar Panel salesman approached his house uninvited selling solar panels. Bill
told the salesman he already had solar panels but the salesman said you can always use
more. Two days later, the salesman returned with an agreement and information on how Bill
could fund the purchase.

The salesman told Bill there was sufficient space on the roof of his shed to put more panels
and that the savings he would make on his electricity bill would cover the cost - $8,500. Bill
was told:

a) Instead of paying $120 a month to the electricity company, pay $99 a fortnight for
the solar panels and you will save.

b) The “No Interest Payment Service” will give you an interest free loan to pay for the
panels. They will direct debit the money from your account.

After 3 months Bill had only saved $30 on his electricity bills and he could not afford
the fortnightly repayments for the new solar panels.

Financial Rights contacted No Interest Payment Service and alerted them to the fact that,
among other things:

a) The value of the solar panels was around $5,000 not $8,5000 and as the cash price
was less than the amount Bill had to repay, No Interest Payment Service must be
regulated by the National Consumer Credit Protection Act 2009. No Interest Payment

Y For example, see http://www.afr.com/business/banking-and-finance/former-macquarie-manager-
katherine-mcconnell-looks-to-shake-up-energy-finance-20161007-grxI2x and
http://www.fcrc.org.au/member-news/afterpay-what-you-need-to-know
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Service ontinued to deny they are regulated by the Act and do not carry out any
responsible lending assessments prior to advancing funds.

b) Bill was never told the company supplying the solar panels was not a Clean Energy
Council Member which meant he would not get the solar panel rebate; and

c) No Interest Payment Service breached consumer law when they failed to outline to
our client his cooling off rights.

The No Interest Payment Service agreed they breached consumer law by failing to outline
our client’s cooling off rights but denied they are regulated by the National Consumer Credit
Protection Act and refused to comment on the allegations made.

No Interest Payment Service released our client from the contract, refunded the amounts
he paid to date ($900) and allowed our client to retain the solar panels