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Please find my responses attached. 

Thankyou again for the opportunity to assist the Committee. 

Yours sincerely 
 

A J Brown 

Professor of Public Policy and Law 

Program leader, Public Integrity and Anti-Corruption 

 

 



 

Treasury Laws Amendment (Enhancing Whistleblower Protections) Bill 2017 – 

Professor A J Brown 
 

Responses to Questions on Notice 

1) In relation to point C1 in your submission, can you provide an example of what the 

consequences of a lack of separation of criminal liability and civil remedies would be? 

 

1.1. Is there a lack of separation in the Bill? 

 

Yes. 

Contrary to evidence given to the Committee by Kate Mills of Commonwealth Treasury (6 

March), the Bill does not already separate the grounds for establishing criminal liability 

(sanctions) and for obtaining civil remedies, to the extent necessary to make those 

remedies reasonably accessible.  If that was the case, the Parliamentary Joint Committee 

would not have needed to recommend the separation of these grounds in the Fair Work 

(Registered Organisations) Act 2009 [2016] on which the Bill’s provisions are based, as 

well as any further legislation such as this (Recommendations 10.1 and 10.2). 

The Parliamentary Joint Committee’s report identified where the problematic conflation of 

grounds occurs in previous legislation (to which Ms Mills did not respond). 

In this Bill, it occurs in s.1317AD(1)(b)&(c) which require, for a claim for civil remedies to 

be made out, that (i) the respondent must have a ‘belief or suspicion’ that the claimant made 

a disclosure and (ii) this ‘belief or suspicion’ must be the ‘reason’ or part of the reason for 

damaging conduct.  In other words, for civil remedies to flow, the court must be satisfied 

that the respondent’s “state of mind” was such that the conduct was undertaken for the 

specific reason that the claimant made a disclosure. 

Dr David Chaikin’s evidence of 6 March, otherwise supporting the workability of the 

provisions as proposed, confirmed that this “state of mind” must be present. (The separate 

question of who must prove or disprove this state of mind is dealt with below.) 

The origin of these requirements lies in their inclusion as grounds for the criminal offence 

of reprisal – or, in this Bill, ‘victimisation’, under s.1317AC(1).  I will explain below how 

this has evolved, what its consequences are, and why it is problematic. 

However, it should also be noted (as per section C1 of my submission), that this express 

state of mind requirement for civil remedies is married with language which, implicitly and 

certainly for all purposes in lay interpretations and practical implementation of the Act, 

carries further imputations of “intent”.  Terms such as ‘victimisation’ (the criminal offence 

here), ‘victimising conduct’ (giving rise to civil remedies here), or, elsewhere, ‘reprisal’ or 

‘retaliation’, all carry a clear implication that a particular state of mind should be present in 

connection with the detrimental acts or omissions involved.  That is, that the defendant 

(criminal) or respondent (civil) acted or failed to act, in the damaging way, as a direct 

reaction or response to the disclosure. 

This language is consistent with express requirements that the defendant/respondent’s 

awareness of the disclosure must be a ‘reason’ for the detrimental act, and may be 

appropriate for the criminal offence.  However, it has ceased to be appropriate or sufficient 

for capturing the grounds for civil remedies, and now seems to clearly explain the failure 

of previous provisions.  It is especially inapposite in the uniquely limiting form that the 

Commonwealth, alone, has begun to adopt and now proposes for this Bill. 
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However, the Bill’s defenders appear to have overlooked the fact that, for the above 

reason, the grounds in s.1317AD(1)(b)&(c) also provide a respondent with a powerful 

incentive to make this argument, as a sure-fire way to knock out a claim.  This is because, 

unlike in other legislation, the state of mind is a necessary element.  It is also factually 

incorrect that in many cases, the respondent’s onus would be difficult to discharge. 

For example, Dr Chaikin’s submission is correct that the proposed, vaguely-worded 

reverse onus will still ensure that many respondents concede and settle claims early, rather 

than defend them, in cases where a claimant has reasonable evidence that the disclosure 

was a definite or likely factor among the respondent’s reasons for the detrimental action.  

In other words, the reverse onus will work sometimes, perhaps often. 

However, the state of mind requirements in s.1317AD(1)(b)&(c) also mean that unless the 

claimant has such evidence, then when the onus reverses, if the respondent simply chooses 

to give a persuasive account of their own reasons for the detrimental action, they will 

remain in an advantageous position because these remain uniquely within their own 

knowledge.  Especially in the many instances where true reasons are not documented, but 

other factors such as the deteriorating performance of a whistleblower are easily 

documented, convincing testimony from the decision-maker can still easily satisfy a court. 

Moreover, this is a line of argument which most claimants can see, well ahead of time, will 

only result in further damage to their own reputation and personal well-being, with no 

certainty of success (much like the traditional position of complainants in sexual assault 

trials).  Even under civil rules of procedure, and even with this reverse onus of proof, an 

argument regarding the state of mind of the respondent will still be at risk of being 

determined simply by the court’s assessment of their credibility (for example, by believing 

their direct evidence that the entire reason they sacked a whistleblower was lack of 

confidence in their performance, or their unsuitability for their job, not any belief or 

suspicion that they may have blown the whistle). 

The reasons why this will be the outcome in many cases, and why many of the 

whistleblowers who most deserve these remedies will walk away before putting 

themselves through the further trauma of fighting for them, were well articulated by Mr 

Jeff Morris in his evidence of 6 March. 

This is why the reverse onus of proof as proposed is insufficiently robust to level the 

playing field.  A tailored version of the reverse onus of proof identified internationally as 

successful, such as set out in part C3 of my submission, recognised by the OECD, 

supported by Professors Devine and Lewis, and now also recommended by the attached 

Transparency International guide, would be a clearer, more certain way of levelling the 

playing field than that currently proposed. 

Implicit narrowing of the range of compensable acts 

The final consequence of the underlying problem, even if addressed above, is that the focus 

on “state of mind” and the language of victimisation or reprisal – as against unfair 

detriment or damage – narrows the types and range of conduct that will be commonly 

understood by stakeholders and courts as compensable under these provisions. 

This can be further addressed by making it explicit that compensation can flow wherever 

there is a failure to fulfil a duty to support or protect – irrespective of how the damage then 

manifests, in a causal sense.  That is, the damage may come from individuals who 

undertake reprisals, who otherwise would not have; or it may come passively, from undue 

psychological harm, stress or loss of employment advantages accruing from deterioration 
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in the whistleblower’s personal wellbeing and performance, which could and should have 

been prevented through appropriate support and management decisions. 

While this range might be argued to be covered in theory by existing provisions, the 

structure, grounds and language of the proposed approach remains at odds with the broad 

principle that any harm for which a person or organisation can justifiably be held 

responsible, should give rise to an entitlement to seek damages. 

For all these reasons, the structure and language of ss.1317AC and AD in this Bill, and 

ss.13-19 of the Public Interest Disclosure Act 2013 (Cth), need to be recast in order to 

satisfy the intended objectives – as recommended by the Parliamentary Joint Committee. 

 

 

2) Had this bill been law at the time, would Jeff Morris’s disclosure of the 

Commonwealth Financial Planning Scandal have satisfied the threshold in the bill of 

an ‘imminent risk of serious harm or danger to public health or safety, or to the 

financial system’? 

 

Not in my assessment – certainly not at the time when his disclosures were made, and 

probably not even in retrospect, on the most generous assessment of the importance and 

significance of his disclosures. 

I found the Department of Treasury’s belated attempts to explain why Mr Morris’ 

disclosure might be covered, to be totally unconvincing (Evidence of 6 March).  The 

argument rests on the idea that in so far as the interest shown in Mr Morris’ disclosures by 

ASIC may have provided evidence that there was a “systemic” problem in one financial 

institution, or perhaps in one section of the financial services industry, that this would 

qualify as an ‘imminent risk of serious harm or danger… to the financial system’. 

The provision is expressed in terms of ‘the financial system’, as a whole, not singular 

institutions nor even sections of the industry.  Further, no argument has even been 

attempted as to why this scale of risk, to the system, represented one of ‘imminent’ serious 

harm or danger – i.e. that some kind of specific cataclysmic event could be prevented by 

the disclosure (as opposed to simply having a past and current pattern of criminal offences 

and other serious client harm, properly addressed). 

Similarly, Dr Chaikin’s evidence suggested that he believed that any disclosure which 

could impact significantly on the ‘reputation’ of financial institutions or the financial 

system, as Mr Morris’ clearly did, could raise questions regarding the stability of the 

system, sufficient to qualify as a disclosure of an ‘imminent risk of serious harm or 

danger… to the system’.  In my view, this is unlikely to the point of absurdity. 

The question was asked of Department of Treasury as to whether it had consulted with Mr 

Morris on whether he considered he would be covered by the Exposure Draft provisions, 

prior to putting forward a provision whose applicability he would challenge.  Ms Mills 

responded that Treasury was dependent on submissions to its consultations to identify such 

issues, i.e. that it was up to Mr Morris or others to make such submissions.  The 

Committee should note that irrespective of whether or not Mr Morris made a submission, 

Treasury received at least one relevant submission (that of Transparency International 

Australia), making explicit that this provision would not achieve its intended purpose, for 

exactly these reasons. 

Moreover, this provision also fails to fulfil its objectives in three fundamental ways that go 

far beyond Mr Morris’ case: 
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The same is true for the other regulators. 

Basic provisions clarifying the key roles and responsibilities of all regulators, in handling 

disclosures, would be a preferable way of dealing with this.  This is part of the reason why 

a single, larger private sector Act is still warranted.  However, this Bill could also do much 

better in setting up some of those basic mechanisms, in the interests of an effective scheme 

from the outset, if we want it to actually work. 

 

8) Do you believe that further protections could be provided for whistleblowers who 

seek the assistance of a lawyer or their union? 

 

Yes. 

While I do not regard this to be a critical failing in the present Bill, I consider that the 

ultimate Act should include protection for disclosures made to any person or body for the 

purpose of seeking any relevant form of professional assistance with respect to what to do 

about the disclosure, or with respect to receiving support or accessing protections in the 

context of the disclosure or its investigation.  This could also therefore be incorporated in 

the Bill at this stage, if desired. 

I agree with Recommendation 25 of the Moss Review (2016) of the PID Act: 

The Review recommends that the PID Act be amended to protect disclosures for the purposes of 

seeking advice and professional assistance about using the PID Act in the same way that 

disclosures to lawyers are protected. 

Mr Moss referred to unions, Employee Assistance Programmes, and professional 

associations as examples.  The benefit of such a provision is that it would not only ensure 

that union members can access the available supports, but others – for example, internal 

auditors who seek help from their professional association, corporate counsel from the Law 

Society, company secretaries from the Governance Institute, etc. 

I see no reason why it should not be the same under this regime. 

I also note the submission of the Institute of Internal Auditors that amendments are needed 

to ensure clarity around their role in the Bill 

 

 

9) Subsection 1317AE(3) in the bill provides that a court must not make an order under 

paragraph (1)(b) if an employer establishes that it took reasonable precautions and 

exercised due diligence to avoid the victimising conduct. How does this provision 

compare to the imposition of a duty to support or protect? 

 

This provision is a direct copy from sub-s.14(2) of the PID Act 2013. 

No, the inclusion of this provision does not substitute for the value of more directly and 

positively recognising a failure to fulfil a duty to support or protect, as a basis for civil 

liability, in the manner of sub-ss. 337BB(3) and (6) of the Fair Work (Registered 

Organisations) Act 2009. 

If redrafted, it could work effectively in support of that duty.  Presently, however, as a 

copy from other legislation, it appears to have been thrown into the Bill without much 

regard for exactly how it would interact with other provisions to ensure the intended result.  

In particular, there is also no clear relationship with the requirement imposed on public and 
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forum they choose, they cannot then seek to relitigate the same questions again in another 

forum.  Sections 22-22A of the PID Act 2013 provide an example. 

There is also no risk of this basis of relief undercutting or compromising any rights in other 

legislation, provided it is cast in general terms and properly linked with the other 

provisions of this Bill which provide guidance on the type and content of the duties 

involved, as suggested above. 

However, the fundamental fact remains that if other legislation requiring employers to 

provide and maintain a safe working environment, or common law requirements, were 

enough to convey the duties and provide access to the remedies that are needed in this 

field, then again, we would not need legislative protection for whistleblowers.  

Accordingly, such evidence again misses one of the major purposes of having this 

legislation in the first place.  The broad public expectation is that these are key purposes 

which need to be served by the legislation, if it is to be credible. 

Fortunately, we have now have the precedent of the Fair Work (Registered Organisations) 

Act 2009 to show it is possible.  The Committee will be interested to note that the 

recognition of this duty has now been identified as among world’s best practice, in the new 

Transparency International guide to legislation at Attachment 1 (pp.36-37). 

 

 

10) In the light of other submissions that have been made to the committee, do you have a 

view on the scope or wording of paragraph in 1317AAC(1)(e) of the bill, which 

provides for a disclosure to be received by ‘an individual who is an employee of the 

body corporate – a person who supervises or manages the individual’? 

 

Do you believe that this extends to all supervisors in a chain of responsibility? 

 

Not necessarily.  While it would probably be implied that the paragraph means anyone 

who ‘directly or indirectly’ supervises or manages the individual, and not only direct 

supervisors, it would be preferable for this to be explicit (as is the case in sub-s.17(1)(d) of 

the Public Interest Disclosure Act 2010 (Qld): ‘(d) if the person is an [employee] of the 

entity—another person who, directly or indirectly, supervises or manages the person’). 

 

What is your view on the breadth of this provision? 

 

As indicated in my oral evidence, the provisions identifying ‘eligible recipients’ serve two 

purposes: (1) to ensure that protections cover all intended disclosures, by identifying the 

point at which, if a disclosure is made, these protections commence; and (2) to identify to 

employees and organisations, the persons or entities to whom disclosures should be able to 

be made. 

If amended as above to remove doubt, paragraph 1317AAC(1)(e) is appropriately broad 

for the first purpose, as it confirms that if a disclosure is made by an employee to their 

immediate supervisor (or a higher supervisor), the protections commence, irrespective of 

what then happens.  This is vital because irrespective of whom a whistleblower should 

perhaps disclose to in any individual circumstance, a majority are likely to continue to 

disclose first to immediate supervisors; and it is at that point that risks and dangers 

commence, especially if, unknown to the employee, the supervisor is themselves complicit 

in or has reason to be defensive about the matters involved in the disclosure. 








