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Dear Committee Members,

The Centre for Independent Studies (CIS) welcomes the opportunity to make a submission to the
Select Committee on Energy Planning and Regulation in Australia.

The CIS is a leading independent public policy think tank in Australia. It has been a strong
advocate for free markets and limited government for more than 40 years. The CIS is independent
and non-partisan in both its funding and research, does no commissioned research nor takes any
government money to support its public policy work.

This submission uses the Humelink transmission project as an instructive example of how the
existing regulatory process for Australia’s electricity system is failing to protect consumers through
overvaluing transmission projects and approving projects imprudently. This is directly relevant to
the role and function of AEMO, AEMC, and AER as outlined in the Terms of Reference.
Specifically, the submission illustrates how the ISP and the regulatory processes that flow from it
have been overly favourable to new transmission projects, even when they are not optimal from a
consumer standpoint. Further, it highlights serious lapses in AER’s regulatory oversight, resulting in
higher costs to consumers.

Through examining the HumelLink project, this submission underscores how the rules and
framework designed to safeguard consumer interests are not being properly followed, leading to
premature and costly project approvals. This failure highlights the need for a thorough review of
regulatory practices to ensure they truly serve the long-term interests of consumers.

Executive summary

e Humelink’s approval despite repeated cost blowouts is symptomatic of serious lapses
in Australia’s energy planning and regulatory oversight. The ease with which the project
was approved, despite significant concerns about its economic justification and mounting
costs, highlights flaws in the regulatory mechanisms intended to protect consumers from
premature and unnecessary investments.

e Two major issues underpinning these concerns are the flaws in the ISP’s modelling and the
moves by the energy regulators to push the project through. The first relates to the
unrealistic assumptions and biases embedded in the Integrated System Plan (ISP), which
inflate HumelLink's perceived benefits. The second highlights that critical procedural checks
were disregarded or manipulated by regulatory bodies, enabling the project to advance
despite clear warning signs.

e The ISP’s unrealistic modelling, driven by a narrowly-constrained vision of how to
decarbonise the grid, favours new large transmission projects like HumeLink over
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potentially more cost-effective solutions. In particular, the 2024 ISP forces all scenarios to
meet the government’s 82% renewable energy target by 2030, regardless of plausibility. This
rigid adherence inflates the benefits of supporting transmission projects like HumelLink and
ignores more cost-effective or balanced pathways to net zero that do not undermine
consumer affordability.

e AEMO ‘cherrypicked’ project timing in the ISP to justify HumeLink’s premature
approval. AEMO'’s own modelling indicated that HumelLink should be delivered by 2030, but
Transgrid pushed for an earlier 2026 delivery. AEMO introduced the “actionable window”,
allowing HumelLink to move forward despite its optimal delivery date being years later,
exposing consumers to premature costs without commensurate benefits.

1o

e Fragmented assessment of HumelLink overstates its benefits. AEMO's “Take One Out at
a Time"” (TOOT) methodology assessed Humelink in isolation, inflating the project’s value by
ignoring its dependence on complementary projects like VNI West. This piecemeal evaluation
skews the perceived benefits of HumelLink.

e Regulatory shortcuts enabled HumelLink’s approval at the consumer’s expense.
Decision rules that would have protected consumers by halting Humelink in the event of
rising costs or delays were removed from the 2022 ISP, largely due to lobbying by Transgrid
and Snowy Hydro. These rules were intended to act as safeguards, but their removal paved
the way for Humelink’s approval despite escalating costs and risks.

e Transgrid was aware of substantial cost increases for HumeLink but did not disclose
them at critical points in the approval process. Approvals were therefore granted based
on outdated estimates.

e Selective enforcement of regulatory requirements. The AER failed to enforce its own
Material Change in Circumstances (MCC) assessment requirement before approving additional
funding for HumelLink. This lack of enforcement allowed the project to move forward without
the necessary scrutiny.

Yours sincerely,

Aidan Morrison
Director of Energy Program
Centre for Independent Studies
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1 Introduction

Australia is in the midst of a historic energy transition, aiming to replace fossil fuels with
renewable energy sources like wind and solar. A central part of the current strategy is expanding
transmission infrastructure, particularly through Renewable Energy Zones (REZs), to connect
remote renewable generation with urban centres and across vast regions.

The underlying assumption of the current policymakers’ strategy is that connecting regions across
the National Electricity Market (NEM) with differing weather patterns ensures renewables energy
supply stability — relying on the idea that it is always sunny or windy somewhere. The belief that
transmission will enable Australia’s economy to be fully powered by renewables is crucial enough
that energy minister Chris Bowen has repeatedly emphasised: “there’s no transition without
transmission.” Thousands of kilometres of new transmission lines are now being greenlit in the bid
to power the country with integrated renewables.

The capital-intensive and difficult-to-reverse nature of transmission infrastructure raises the critical
question: are Australian consumers paying too much for these projects? Bad investment in energy
infrastructure not only leads to higher electricity bills for consumers — particularly concerning
during a cost-of-living crisis — but also jeopardises the overall sustainability of the energy transition.
Poorly justified or inefficient transmission projects divert resources away from more cost-effective
alternatives, slow down the progress of energy transition, and undermine public support for
decarbonisation efforts.

The National Electricity Law (NEL) and the National Electricity Rules (NER) guiding the Regulatory
Investment Test for Transmission (RIT-T) process are designed to ensure energy infrastructure
investments serve the long-term interests of consumers. However, as this submission details,
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energy regulatory bodies have increasingly prioritised expanding transmission networks, even if
this means bending the regulatory process to accommodate these projects. Such non-compliant
behaviour has weakened the RIT-T's ability to protect consumers from inefficient and costly
transmission projects.

Transgrid’s Humelink project is one such example. Spanning approximately 365 km of 500 kV
overhead transmission lines, Humelink is designed to connect the controversial Snowy 2.0
pumped hydro to Sydney and Victoria via Wagga Wagga and Bannaby. The project’s business case
hinges on integrating renewable energy from the South West Renewable Energy Zone (REZ) and
delivering power to major demand centres like Sydney, Wollongong, and Newcastle.

HumeLink’s journey has been marked by significant cost blowouts. Initially estimated at $1.4
billion in 2019," the project’s costs ballooned to $3.3 billion in 2021, and more recently, to $4.9
billion,* before the AER trimmed it back to $4.6 billion.* Each time costs surged, the projected net
benefits for HumelLink at critical stages of economic scrutiny were revised just enough (as outlined
below) to clear the regulatory approval process.

Despite significant concerns about its flawed business case, cost blowouts, and procedural
compliance issues, as outlined below, HumelLink passed through the RIT-T with relative ease. As
detailed in this submission, the approval of this nearly $5 billion project exploited critical loopholes
allowed by the energy regulators, bypassing crucial scrutiny that would have protected consumers
from imprudent infrastructure spending.

This submission begins in Section 2 with an examination of how HumelLink is significantly
overvalued by the Integrated System Plan, with further details available in CIS" separate submission
on the ISP’s flaws. Section 3 outlines the factors behind Humelink's approval despite major cost
blowouts, including procedural shortcuts, selective enforcement of rules, and manipulated project
timelines, which together set a concerning precedent for overinvestment in transmission
infrastructure at the expense of consumers. Finally, Appendix A provides a detailed timeline of
HumelLink's approval process, from the PSCR in 2019 through to the approval of Contingent
Project Application Stage 2 in August 2024.

2 Critical flaws in the ISP overvalue HumelLink

The Integrated System Plan (ISP) was intended as a comprehensive blueprint for Australia’s energy
transition, aiming to identify the most efficient pathways for integrating clean energy and
transmission infrastructure into the NEM grid. However, rather than providing objective, balanced
planning, the ISP has become fixated on an overly-restrictive version of the energy transition,
focused on deploying a specific mix of clean energy within an aggressive timeline.

As discussed in CIS" submission to the Committee on the ISP, AEMO has avoided considering
broader pathways to achieve net zero that would better balance consumer affordability and
environmental goals. This narrow focus risks creating a more expensive transition that
unnecessarily burdens consumers with higher power bills. The flawed assumptions and methods in
the ISP have skewed decision-making in favour of new transmission projects like HumeLink by
inflating their perceived benefits, ultimately undermining the ISP’s legitimacy as a reliable
benchmark for assessing transmission projects. This submission highlights three key problems:

1. 82% Renewables Target: The ISP’s reliance on achieving the government’s 82%
renewable energy target by 2030 across all scenarios inflates the benefits of transmission
projects dependent on rapid renewable deployment.
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2. Cherrypicking project timing: AEMO introduces an “actionable window" that allows for
arbitrary selection of project delivery dates, resulting in a cost-benefit analysis that is
inconsistent with the original timing and obscuring the true economic assessment of
projects.

3. Fragmented project evaluation — AEMO’s “take one out at a time” analysis ignores the
interconnected nature of the energy system, leading to inflated benefits for individual
projects when assessed in isolation.

2.1 AEMO forces every ISP scenario to fulfil government renewables target

The business case for HumelLink largely hinges on the government’s 82% renewables target,
which is prescribed — not projected — by the 2024 ISP. Appendix 6 of the ISP explicitly affirms this
dependence:

The biggest driver for the need to deliver HumelLink is the inclusion of several policies
such as the Powering Australia Plan which targets 82% VRE by 2030 and the modelled
carbon budget which further limits coal generation.>

Modelling ambitious renewable buildouts without regard to their likelihood is out of step with
both National Electricity Objective (NEO), the National Electricity Rules (NER), and AEMO's own
guidelines for modelling. Specifically, under 5.22.5(e)(1), the AER is required to recognise risks to
consumers from over-investment, under-investment, or premature investment when overseeing the
ISP. By forcing the model to achieve the 82% target in every constructed scenario, AEMO
disregards a more realistic range of outcomes, thus inflating the net benefits for HumeLink and
exposing consumers to the risks of premature or overinvestment. If this target is missed or
removed later, new transmission projects like HumeLink may result in excessive or unnecessary
infrastructure, driving up consumer energy bills without delivering the expected benefits.

Moreover, the latest ISP prioritises certain policy targets, such as emissions reductions, over other
essential components of the NEO, including price, quality, safety, reliability, and security of supply.
This contradicts the clear guidance from energy ministers, as stated in the Second Reading Speech
on 31 August 2023:

The emissions reduction component is not intended to sit above, or be prioritised over,
any other component within the [national electricity] objectives.®

By making emissions reduction targets an imperative without regard to the likelihood of those
targets being achieved, the ISP elevates the emissions reduction objective above the reliability and
cost objectives, which require testing for under-investment and over-investment. The AER should
have regard to the ISP’s failure to account for a realistic range of scenarios and resulting
overvaluation of projects like HumeLink, and whether it is an appropriate basis for approving costly
projects.

2.2 AEMO models Humelink years after its delivery date

In the Draft 2024 ISP, the optimal timing for HumeLink was around 2030,” more than three years
after Transgrid’s July 2026 target. The ISP model delayed Humelink’s delivery so that consumers
would only start paying for the project when its benefits began to materialise. However, Transgrid
applied for revenues to begin immediately, aiming to fast-track the project by 2026. Their
budgeted revenues are based on this accelerated delivery, thereby exposing consumers to the risk
of paying for infrastructure long before it provides any tangible benefits.
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There were two remedies available for this problem. Either the project itself be delayed so that it
was delivered at the optimal time, or the feedback loop could check if the project was sufficiently
beneficial at the intended delivery date. Neither remedy was applied. Instead, the project was
approved for 2026 on an ISP model which assumed optimal delivery in 2030.

The project was not delayed because six months before the Draft 2024 ISP, AEMO changed the
method for determining the “actionable window"” for a project. This adjustment extended the
HumelLink window from two years after the earliest in-service date (EISD) to six, allowing the
project to remain actionable because the optimal delivery date was only three and a half years
after the EISD. Of the ten submissions received during consultation on revising the ISP
methodology, only Transgrid and the Clean Energy Council (an organisation Transgrid sponsors)
were supportive of introducing the actionable window.

Introducing the actionable window allowed Transgrid to advance HumelLink at the earliest possible
construction timeline, contradicting the original intent of staging and creating an ‘option’ to
advance the project if necessary — an option to protect consumers that, as discussed below, was
ultimately discarded by AEMO and Transgrid.

2020 2022 2024 2026 2028 2030 2032
1 1 1 1 1 1 1
Previous Current
Actionable .
Window Not (yet) actionable
“It will take four “okay, get “Stop the build —
years to deliver” started 2024 will Let’s check again in 2024 ISP”
be too late”
Previous Current
Actionable + Window Not (yet)
Window (b/c RIT-T) actionable
“It will take four
years to deliver” “okay, get started 2024 will be too  “Stop the build —
late” Let’s check again
in 2024 ISP”

Figure 1: lllustration of actionable window concept.

By December 2023, it became clear that the project would not be delayed, prompting CIS and
other consumer advocates to urge AEMO to model the costs and benefits based on Transgrid’s
advised timing. However, AEMO dismissed these requests and insisted to model the project at the
optimal delivery date. While this was permitted by the relevant rules and guidelines, AEMO's
decision reflects a tendency to sidestep material economic concerns raised by stakeholders
regarding HumeLink.

The failure to delay the project or model it based on the intended delivery date means HumelLink
was approved for delivery in July 2026 on the basis of a planning model that projected an optimal
delivery time in 2030. In fact, CIS analysis indicates that modelling project costs according to
Transgrid’s advised timing (2026-27) would have greatly reduced HumeLink's net benefits.®

2.3 TOOT analysis double-counts benefits from HumeLink and VNI West.

AEMOQ's ‘Take One Out at a Time' (TOOT) analysis overvalues HumeLink by double-counting the
benefits of its connection with VNI West. This approach ignores the interconnected nature of
network investments, which should be assessed as part of an integrated system rather than in
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isolation. When evaluated separately, projects like HumelLink lose much of their justification
because they rely on complementary counterparts to deliver their full value.

New network projects which are being considered derive almost all their benefits from connecting
to other transmission. If other transmission projects are already built, then the costs of those
projects are appropriately considered “sunk” or treated as zero in a cost benefit analysis. As a
result, benefits arising from combining a new project with the existing network therefore
appropriately accrues to the new project in a cost-benefit analysis. However, benefits which arise
from combining a new project with another new project should be considered against the costs of
both projects. TOOT analysis includes the benefits of the combination but the costs of only one,
and does this for both projects. It therefore leads to double-counting, and overvaluation.

In other words, TOOT analysis means that the decision-making process in the ISP counts the
“synergistic benefits” for new projects twice or more. This is illustrated in Figure 2, which shows
the synergistic benefits, denoted as “superadditive”, in light green.

For more information on the TOOT flaw, please see our Submission on ISP Flaws.

Correct Approach TOOT analysis
Benefit

Superadditive

Cost
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o [aa] o m o m
Project 1T Project 2 Both Proj Project 1T Project 2 Both

projects

Figure 2: lllustrative example of how TOOT analysis effectively double-counts superadditive benefits. Different illustrative
benefits could also lead to the projects being actionable, but only together.

AEMO acknowledged the interdependence between HumelLink and VNI West and noted that a
combined analysis could have been performed, as it did for Gladstone Grid South and SuperGrid
South “given the interaction between the two augmentations.”® This would have solved the
problem. However, AEMO decided against a combined analysis for HumeLink and VNI West,
simply on the basis that it was not performed in the previous 2022 ISP:

AEMO acknowledges the relationship between HumelLink and VNI West and could have
performed TOOT analysis on these combined projects. Given the relationship was not
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assessed in previous ISPs, AEMO considers it prudent and transparent to assess the merits
of each project in isolation.™

But by not conducting a combined analysis, AEMO effectively inflates the benefits of Humelink,
ignoring the need for complementary infrastructure to support its business case.

3 The process was adjusted to the project

Behind the complexity of the regulatory system is a presumption that the actors — particularly
regulatory bodies — work towards the public interest, and that their relationship with one another
is for this purpose.

However, in the case of HumelLink, evidence suggests that the process was adjusted to favour the
project. On 2 August 2024, the AER chair commented that:

We've made quite a number of concessions to try and support this project and to see
Transgrid be able to invest in it and deliver the project, but we've absolutely been very,
very focused in our assessment on making sure that consumers don’t pay any more than
they need to for this project.™

The evidence presented in this submission shows that rules were modified or simply not enforced,
missing consumer protections were ignored, and that the AER possibly had a different posture
toward Transgrid in private discussions than they did in public. It is unclear on what basis they
found it necessary to make “concessions” to a regulated entity.

The regulator may have also acted in ways that prioritised industry benefit over consumer benefits.

On 20 July 2022 Brett Redman responded to a question about the not yet public cost blowout to
$4.9 billion. He said that “... we are solving for a maximum to ensure it will pass the benefits test,
then working with the AER on more detail.”"? Along with their confidence in the Draft CPA2 that
the feedback loop would be approved following a blowout, this raises the concern that the AER
and AEMO may have enabled Transgrid to do this more effectively and with less risk, particularly
by allowing them to determine likely outcomes of AEMO modelling. This would have enabled
them to maximise their cost base, minimising net benefits to consumers.

3.1 AEMO abandoned decision rules at Transgrid’s request

In the Draft 2022 ISP, AEMO split HumeLink into stages and also added “decision rules” to the
second stage to protect consumers, and prevent or delay the project if it proved uneconomic.
However, in the Final 2022 ISP they dropped the decision rules at the suggestion of Transgrid and
Snowy Hydro. Both rules would have been triggered had they not been removed.

The ISP guidelines recommend decision rules for staged projects to protect consumers from over-
investment. The rules were introduced because the project was being advanced earlier than the
model considered optimal, and to prevent the project going ahead if costs increased significantly.'

The rules state that HumelLink progresses to Stage 2 unless:

a) there are new commitments that increase the likelihood that either:
i) material volumes of existing dispatchable capacity are retained in New South Wales; or
ii) material volumes of new dispatchable capacity are developed in New South Wales
beyond what is currently assumed in the Step Change scenario, or
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b) the total project cost (including the cost of completed early works) has materially increased
from the current cost estimate of $3.3 billion.™

Submissions either praised the decision rules or called for more clarity about when they would be
triggered. The Consumer Panel asked for clear decision rules so it was clear what level of residual
risk from early works consumers were bearing.

In the Final 2024 ISP, AEMO dropped the decision rules on the basis that they agreed “with
stakeholder views that the draft decision rules for HumelLink would not add any additional
consumer protections”.’ The stakeholders referred to were Transgrid and Snowy Hydro, direct
beneficiaries of the project regardless of consumer benefit.

Since then, the lessened consumer protection has become clear because coal capacity has not
retired as quickly as projected (e.g. Eraring) and there was a 33% real increase in costs. Both rules
would have been triggered, yet HumeLink progressed regardless.

This was particularly problematic because the feedback loop did not provide the same level of
protection, as AEMO argued it would: “the ISP Feedback Loop will provide the same level of
consumer protection without the need for decision rules.”’® And as outlined in section 3.4,
HumeLink was progressed without any plan to be able to delay it if needed. Staging ultimately
provided no optionality, nor protection against overinvestment, only acceleration.

3.2 AEMO skipped consultation on ISP update and feedback loop

We conclude that, on the evidence outlined below, AEMO used its power to issue “updates” to
the ISP with the effect of speeding up the investment approval process for HumeLink and
providing it with higher modelled benefits. This was against the rules and yet given tacit approval
by the AER both times it occurred. This meant AEMO and the AER arguably moved the regulatory
targets, and the timing at which they must be hit, in a way that functioned to keep HumelLink
actionable and progressing when it may have failed otherwise.

An update to the Integrated System Plan is published every two years, and generally remains the
current plan for the next two years until the successor is released. Before the new version takes
effect, AEMO is required by the NER to release a draft and put it through a public consultation
process.

On 10 December 2021, the same day as releasing the Draft 2022 ISP, AEMO issued an “update”
causing the Draft ISP to take immediate effect. No consultation had been done on either the Draft
2022 ISP or the ISP Update itself at the time. In the ISP Update notice, AEMO noted that “Clause
5.22.15(c) of the Rules specifies that an ISP update requires consultation”'” and implied that
consultation on the IASR and ISP Methodology satisfied this requirement. We do not believe that
this is true, particularly because each explicitly requires consultation, and because the ODP is not in
either the IASR or Methodology. This Draft ODP, immediately effective, was the first published
mention of staging HumeLink.

As noted by the consumer panel, this action by AEMO “...appears to mean the approach to early
works for HumelLink is now locked-in with no scope for AEMO to make changes based on
stakeholder feedback to the Draft ISP.”'® Skipping the feedback loop was against the rules (which
requires guidelines to be followed), allowed HumeLink to proceed on the basis of an unconsulted
ODP, and demonstrated contempt from AEMO regarding the consultation process.
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Applying the Draft 2024 ISP as an update to the 2022 ISP was critical to passing HumeLink’s cost
benefit assessment, considering the significant cost escalations that would have likely led to failure
in passing the test if the 2022 ISP remained the benchmark for assessing HumeLink.

The previous feedback loop used the Draft 2024 ISP, because AEMO issued an update six days
prior on the 15 December 2023, which nominally updated the ISP from the 2022 ISP to the Draft
2024 ISP. However, this update was invalid for the purposes of the feedback loop because it did
not satisfy clause 5.22.15 of the NER:™

If AEMO is required to publish an ISP update ... AEMO must consult on the new
information and the impact on the optimal development path under the Integrated
System Plan, in accordance with the consultation requirements set out in the Forecasting
Best Practice Guidelines for an ISP update.

The Draft 2024 ISP was released on the same day AEMO issued the update to the ISP and the
ODP, on 15 December 2023. This updated the ODP without consultation, thereby violating the
NER, and invalidating the previous feedback loop confirmation issued on the basis of the update.

Instead of enforcing AEMO’s obligation to consult on the ISP update, the AER waived the
consultation requirement, allowing the previous feedback loop to proceed with an unconsulted
ISP.

While before Senate Estimates on 12 February 2024, the AER Chair claimed that the AER had the
discretion to waive the mandated consultation, stating, “it is within our right to do that [waiving
the mandated consultation] under the law, and it is our guidelines that they would be needing to
comply with."2°

However, the assertion that the AER has the legal right to skip consultations because they are
‘guidelines” and not rules is incorrect. To reiterate the assessment by James Glissan AM ESM KC in
his Memorandum of Opinion (the Glissan Opinion, annexed):

While the NER permits AER to specify those parts of the guidelines binding on AEMO, this
is not on an ad hoc basis, but as set forth in the guidelines themselves and in precise
detail. No discretion to waive compliance is contemplated in those parts of the FBPG
that have been declared to be binding requirements or binding considerations... No
discretion for AER to forgive such a breach can be found in the legislation — no rule is
formulated to supersede the duty imposed on AER which was to enforce compliance by
AEMO with the FBPG... it is clear that no discretion to waive this precise consultative
process required to be undertaken by AEMO is afforded AER by the legislation or the
FBPG. The duty of AER is to ensure that the Rules have been complied with both in spirit
and in the letter of the law.?" (emphasis added)

In fact, according to the AER Chair’s own signed letter to AEMO on 4 October 2021 on the
occasion of a previous ISP Update, the AER was content to allow AEMO to skip the requirements
“set out in the NER":

The AER notes AEMO's position to not undertake consultation to issue an ISP Update in
the manner outlined above and, in accordance with the consultation requirements set out
in the NER and AER's FBPG.2?

By the Glissan Opinion, and by the regulator’s own admission, it is apparent that the consultation
process is legally required, and that the AER — prior to the rule change — had no discretion to

10
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waive such process. Such discretion, the Glissan Opinion concludes, is not to be found in the
legislative instruments and does not exist “other than in the mind of the regulator.”??

The AER Chair asserted, before the Senate Estimates committee, that the consultation
requirements for an ISP update are not as comprehensive as those for a Draft ISP,?* and that it
would have been “duplicative” to go through the consultation process again.?®

The ‘duplicative consultation” argument was also made in the formal correspondence between the
Regulator and AEMO in 2021:

... there is likely to be limited value in undertaking a separate consultation process for the
purposes of the ISP Update considering the recently completed consultation undertaken
during the development of 2021 IASR and the ISP methodology.?®

The AER repeatedly told the Senate hearing that the consultation processes were duplicative, and
that the consultation process already completed for the Draft 2024 ISP exceeded what would have
typically been required for an ISP update.?’

However, examining the elements each process consults on reveals that this argument is incorrect.
A Draft ODP is not consulted on during the development of an IASR or an ISP methodology and is
only revealed in a Draft ISP. The Draft 2024 ISP had not undergone consultation at the time the
feedback loop notice was published, meaning the Draft ODP had not been consulted on.

Consultation on the inputs, assumptions, scenarios and methodology is not a substitute for
consultation on outputs. Outputs contain entirely new determinants of the ODP. For example,
“insurance” arguments for Humelink or the staging decision.

In response to our concern that the ISP Update was invalid, The AER said that:

The National Electricity Law does create a presumption of validity in relation to statutory
instruments including ISP updates.

It is unclear what the presumption of validity means here, particularly where the NER rules
explicitly require consultation on both ISP Updates and on ODPs before they become effective.®

3.3 The AER publicly condemned behaviour while privately condoning it

The AER did not enforce the rules and their own requests that Humelink's MCC assessment to be
submitted as soon as possible and prior to the CPA-2. This raises serious concerns about the
transparency and fairness of the process from the consumers’ perspective.

A week after the CEO of Transgrid testified before the NSW Parliament about HumeLink's cost
escalation, Transgrid wrote to the AER on 25 July 2023 asking if Transgrid needed to assess if a
‘material change in circumstances’ had occurred because of the cost escalation. This was noted in
the AER's correspondence to Transgrid, but the letter itself is not publicly available.?®

In the AER’s response to Transgrid’s inquiry on 22 August 2023, AER confirmed that such an
assessment was necessary, and confirmed Transgrid should do so promptly, and publish the results
prior to CPA-2:

Transgrid should determine whether there has been a material change in circumstances
as soon as possible. \We consider it necessary that Transgrid make the ‘material change
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in circumstances’ assessment available to the AER and stakeholders, before it submits a
further contingent project application to the AER.3° (emphases added)

Despite this directive, Transgrid completed their MCC assessment on 29 February 2024, nearly six
months later. In addition, they submitted their Stage 2 CPA on 21 December 2023, 70 days prior
to completing the MCC assessment, directly contradicting the AER’s directive that the NER
required Transgrid to supply evidence of the MCC assessment prior to a CPA. This led the AER to
issue another public notice to Transgrid on 19 January 2024, warning that the CPA was at risk of
being non-compliant for not lodging the MCC assessment before submitting the Stage 2
application.’ This is despite the AER stating in the August 2023 Determination that “it is our
expectation that Transgrid will more consistently, transparently and meaningfully engage with its
stakeholders and the wider community for the remainder of the HumelLink project.”3?

However, Transgrid disclosed in a private correspondence with the CIS that while the AER publicly
required the MCC assessment to be completed as soon as possible, during private meetings with
Transgrid the AER tacitly approved its delay until the Draft 2024 ISP was released. As Transgrid
stated:

Whilst Transgrid confirms receipt of the AER's 22 August 2023 letter, there were further
meetings that were held between the AER and Transgrid following this letter and the
parties discussed that doing a complete MCC assessment at that time was not practical
given that the draft ISP was due to be released in December 2024 which may have
updated certain assumptions used in the MCC. As such, the MCC was only carried out
after the release of the draft ISP.*

This highlights the gap between the private behaviour of the AER toward industry and their public
communications. It is particularly misleading given that the AER, in their 19 January 2024 letter to
Transgrid, warned again:

TransGrid's contingent project application might not be compliant with clause
6A.8.2(b)(1) because it may not have met the requirement that it provide an explanation
that substantiates the occurrence of the trigger event.?*

This apparently conflicting advice from the AER is, at best, confusing and, at worst, misleading to
the public. Such discrepancies in communication and enforcement undermine the regulatory
process, create confusion, and above all fail to protect consumer interests.

The AER responded to these concerns with the following:

“Although we asked Transgrid to submit its MCCA prior to its CPA submission, this was to
ensure that we could consult with stakeholders concurrently on both the MCCA and
Transgrid's CPA."3>

3.4 The AER knew staging would not provide optionality

The AER did not act when their independent consultancy firm told them that the plan in the early
works application did not provide any optionality. Optionality was an express purpose of both
staging and early works according to AEMO. But EMCa advised that “Transgrid has not defined
optionality or option value as an objective”3® and that their plan assumed they would proceed
immediately and gain approval at each stage.

EMCa elaborated that:
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The plan largely precludes meaningful ‘optionality” on completion of Stage 1, by assuming
that AEMO's feedback loop and AER's Stage 2 determination take place before Stage 1 is
complete and before a new ISP is available. The plan does not consider outcomes from
the AEMO feedback loop, AER determination processes and Final Investment Decision
(FID) other than in each case to assume that it provides endorsement to proceed
immediately into Stage 2 at the (then-estimated) total HumeLink cost.

AEMO claimed its staging of HumeLink would protect consumers in three main ways. Of these,
only cost determination was partly realised in the plan at CPA1:3’

1. Optionality: Staging would allow flexibility to delay the project if the optimal timing
required it. However, Transgrid did not build optionality into the plan.

2. Cost determination: Staging was intended to iteratively establish an accurate project
cost. This was compromised by delays, and that the next feedback loop would occur 9
months before the stage was completed.

3. Decision rules would protect consumers against cost increases or delayed coal closure.
But they were removed in the Final 2022 ISP at Transgrid’s request (see 3.1)

Optionality was the critical protection, since the option to delay or accelerate was the mechanism
through which consumers would be protected by cost determination and decision rules. In 2022,
EMCa warned the AER that Transgrid did not plan for optionality in Stage 1 of the project, and
that Transgrid’s plan assumed automatic approval would be given, locking the project into “a
'single path’ transition to Stage 2, with limited contribution to AEMO’s optionality objective.”3®
This was contrary to AEMO's argument that staging would provide flexibility.

The AER acknowledged concerns over the lack of optionality, but nevertheless approved
Transgrid’s CPAT as “reasonable, prudent and efficient”, prioritising the need to maintain the
project’s target delivery date of 2026-27.3° Such a decision suggests a focus on delivering projects
even when it exposes consumers to premature or uneconomical investment risk.

In CPA Stage 2, both the EMCa and AER cite that the project had momentum, and that delays
would increase costs as reasons not to delay the project to optimal delivery time.*® 4" We note that
this was the direct result of the AER's own decision to approve CPA1 in the knowledge that it did
not provide optionality. Indeed, EMCa advised the AER in response to CPA1 that “the limited
optionality offered under Transgrid's Stage 1 plan could be considered to increase the risk of
‘regret’”.*

And it is also clear that Transgrid never intended to allow for delays. Notes obtained under FOI
show Transgrid told the AEMC: “in practice the final investment decision is at or before CPA 1.”
Long-term benefits to consumers are assumed without considering the regulatory process involved
in determining those benefits. The intent of the proponent was clearly for the project to proceed,
because of requirements of investors.

3.5 The AER did not act appropriately on a delay probability of 99%

Transgrid claims that the revenue request in CPA2 reflects what's “required to deliver HumeLink
on time and within budget.” However, EMCa pointed out that this is “disingenuous” because: if
“on time” is defined as the July/December 2026 target, then Transgrid's CPA2 submission does
not align with this for a budget that corresponds with this delivery date, as it includes $272 million
in risk costs for delays that would not be necessary if the project were truly on track.*
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While the AER did exclude some of these risk costs from the capex forecast, it explicitly declined to
change its view on the likely completion date:

We consider that Transgrid has at least partly contributed to some costs associated with a
delayed project commencement, and these should be excluded from the capex forecast.
However, this does not change our view on the likely completion date.*

This is despite Transgrid’s own risk analysis and its consultants’ advice placing an extremely low
probability — less than 1% — on achieving the July/December 2026 completion target.* It's clear
to everyone involved in HumelLink's regulatory approval process that the base date is highly
unlikely to be met.

What this practically means is that the AER has approved Transgrid to begin earning returns on
Humelink significantly earlier, despite the project being repeatedly subject to cost blowouts and
almost certain delays, and despite its optimal timing, as identified in the ISP, being years later. The
AER’s decision effectively allows Transgrid to capitalise on a timeline that everyone involved knows
is highly unlikely to be met, forcing consumers to start paying for a project that won't deliver
meaningful benefits until several years after the currently proposed base date.

In effect, consumers are exposed to premature and escalating costs for a transmission project that
is being railroaded through regulatory hurdles. This is clearly not in the best interest of consumers,
who will bear the financial burden long before they experience any improvements in energy
reliability or access to renewable generation that Humelink’s supposed to provide.

3.6 Transgrid was able to hide HumeLink cost blowouts

The NER requires total project costs to be continuously reassessed at key regulatory stages for
actionable ISP projects like HumeLink. The rules mandate that any material increase in total project
costs would trigger a reassessment to ensure that the project remains viable and in the long-term
interest of consumers.*® This provision is crucial for protecting consumers from bearing the
financial burden of unexpected cost blowouts without proper regulatory oversight. AEMO and the
AER are responsible for upholding these rules and ensuring transparency in cost assessments.

However, in the case of HumelLink, Transgrid did not tell requlators about expected cost increases,
and regulators did not ask. The AER effectively allowed Transgrid to withhold cost information and
pass Humelink through regulatory processes based on outdated information, evading the
necessary scrutiny of total project costs.

This section discusses how Transgrid delayed cost increases. The ways in which they obscured cost
increases are in section 3.8. The regulator’s behaviour is discussed in section 3.7.

It seems clear that Transgrid knew about the real cost escalation by the end of 2022, because
their schedules show they received a Class 3 cost estimate from independent estimator Fission in
December 2022.4 By the end of February 2023 they would have received tenders with market
estimates as well.

Despite this, Transgrid proceeded as though the $3.3 billion cost estimate was still valid: On 6 April
2023 Transgrid asked AEMO for a feedback loop check,*® and did not disclose the updated cost
figures to AEMO. The Draft Transmission Expansion Options Report (TEOR) on 2 May 2023 was
another missed opportunity to update costs.*

On the 18 July 2023, when Transgrid’s CEO Brett Redman was asked about the cost of HumeLink
during a NSW parliamentary inquiry, he claimed that the cost estimates were about “three or four
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years old” and implied rises would be attributable to “inflation and cost of construction [which]
have gone up.”*® He further implied that the updated costing would not be available for several
more months, creating the impression that Transgrid was still finalising its numbers.

Redman'’s statements significantly downplayed the real magnitude of the cost escalation that
Transgrid already knew and created the impression that inflation was the primary driver. The
actual increase (from $3.3 billion to $4.9 billion) represented a nominal 50% rise over just two
years. This exceeded the inflation that Redman presented as the cause by 33%.

Transgrid finally notified AEMO of the cost blowout for the final version of the TEOR at some point
during July before the final TEOR was published on 28 July 2024.>!

Transgrid avoided acknowledging the true cost escalations at critical moments when these
increases would have affected the project’s status, creating an obstacle to AEMO and the AER
acting on the escalating costs when it would have mattered most for consumers.

Ultimately, the AER and AEMO allowed Transgrid to proceed on outdated cost figures and receive
several approvals based on incomplete and misleading information. See section 3.7 below for
more information on the AER’s failures.

3.7 The AER did not act appropriately on known cost increases.

The regulator did not act appropriately when advised of cost increases. They ignored a published
cost blowout to $4.9 billion when approving CPA1 Part 2, and ignored advice from their
independent assessors on Part 1 in the previous year that costs increases were “inevitable”.>?

A month after AEMO published the TEOR showing that HumelLink had increased in real terms by
33% to $4.9 billion (FY23),>* the AER approved HumeLink CPA1 Stage 1 Part 2 on the basis that
the total costs remained $3.9 billion (FY23). The approval notice on 22 August states that:

“Humelink is an estimated $3.9 billion ($2022-23) transmission update”>*

On the same day the AER wrote a letter to Transgrid confirming they knew about the cost
increase to $4.9 billion (FY23):

“We also observe that [The TEOR] has provided an updated estimate of the costs of the
preferred option in the RIT-T of $4.9 billion (June $2023), or a nominal increase of $1.6
billion ... 5.16A.4(n)>®

We believe that if the AER had considered the cost increase in their determination, CPA1 S1 P2
may have been rejected on the basis that net benefits were no longer positive. Indeed, a year
earlier their own independent engineering firm EMCa had tested Transgrid’'s benefits model with a
capital cost increase of 50% and found the weighted net benefits of the project to be -$756 billion
including competition benefits (approx. -$1.2 billion without) using the 2022 ISP.>® The AER was
aware of this analysis. (The EMCa sensitivity analysis did not account for inflation to benefits,
however it indicates that a real increase of 33% would likely still send the project into the red.)

A year earlier in July 2022, the AER received the following advice in an independent assessment of
the first HumelLink CPA:

[Transgrid] has not included provision for real cost escalation ... It is reasonable to expect
that the project may be subject to material increases in cost from Transgrid’s current
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estimate ... It appears inevitable that the HumeLink cost will be higher than Transgrid’s
current estimate.>’

The independent assessment also found that Transgrid knew six of their key material input costs
had already risen in February 2022 (four months prior) by anywhere from 15%-100%.>® The AER
nonetheless approved the application as if total costs had remained unchanged.

Both of these oversights were consequential and allowed Transgrid to begin receiving revenue for
early works on the project while costs rose well above what the existing ISP would have
contemplated as acceptable. In turn, this allowed Transgrid to build momentum that was critical to
making HumelLink essentially un-delayable even when optimal timing was found to be 2029-30.

3.8 Transgrid repeatedly obscured cost increases by misusing inflation.

Throughout the regulatory approval process, Transgrid repeatedly obscured cost increases by
confusing real and nominal figures, and incorrectly inflating cost estimates. Both of these served to
muddy public debate, and in some cases led to the regulator and independent engineering
assessors repeating the errors.

The Transgrid Stage 2 CPA justifies the increase to $4.92 billion by referring to reports showing
the industry as a whole experienced significant inflation in 2022 of nearly 30% in that year alone.>®
However, these increases were in nominal terms, and the nominal increase of Humelink was 48-
49%. These industry figures were also based on industry surveys rather than price data.®®

Notably, the first finding of the Infrastructure Australia report referred to by Transgrid is that
Australia should be reducing demand by either sequencing projects, or delaying those that have
not yet started construction.®’

Transgrid’s MCCA understated the real cost increase by $147 million (FY23), erroneously claiming
the cost had increased in real terms by $1.06 billion (FY23) when it had in fact grown by $1.2
billion.

This error in the MCCA allowed them to understate the real increase as “28 per cent”®? when it
was in fact 33%. This error was made by inflating the PACR estimate by 17% instead of 12.5%.5
It is unclear how Transgrid arrived at an escalation factor of 1.17, and they do not state that this
deviates from headline inflation as reported by the ABS and RBA. It is possible Transgrid inflated
the term as if it were a June 2020 (or June 2019) figure when in fact it was a June 2021 figure.

Transgrid also incorrectly informed EMCa, whose independent assessment of proposed

expenditure on CPA2 states that the $3.3 billion estimate is in 2020 terms rather than FY21 terms.
They also repeat Transgrid’s finding that the real increase was 29%.%

16



Select Committee on Energy Planning and Regulation in Australia
Submission 3 - Supplementary Submission 1

Appendix A Humelink Approval Timeline

The HumelLink timeline below aims to put three sets of facts alongside one another in
chronological order:

1. Milestones, reports, and approvals in the RIT-T process.
2. Public statements from regulators and proponents.
3. Estimated net benefits of the project, including estimated costs and benefits

It is not exhaustive, but provides a reference for the problems outlined in the main body of the
submission.

Figure A.1 depicts the development of Humelink’s net benefits (green), which is the sum of the
build costs (red) and gross benefits to the system (blue), in net present value terms.

PADR FACR 2022 ISP Dwaft 2024 ISP MCC Assessment Final 2024 |1SF
(Jan 2020) {dul 2021} (dun 2022) {Cer 2023) {Fah 2024) {un-24)

2019-2020: PSCR and PADR

On 25 June 2019, the Project Specification Consultation Report (PSCR) found the indicative capital
cost of HumelLink option 3C (HumelLink 3C) to be $1.35 billion (assumed to be FY19 AUD). The
PSCR did not estimate benefits and was not required to.

On 10 January 2020, the Project Assessment Draft Report (PADR) estimated the capital cost of
HumelLink 3C to be unchanged at 1.35 billion (FY19 AUD), and the net benefits (FY20 AUD) to be
$1.42 billion in the Step Change scenario.®

30 July 2020: Final 2020 ISP is released

AEMO released the Final 2020 ISP on 30 July 2020. It did not include project-specific cost-benefit
analysis on HumelLink or other projects.

July 2021: PACR and PACR Addendum

On 29 July 2021 the Project Assessment Conclusions Report (PACR) reported the project’s
undiscounted capital cost as $3.32 billion (FY21 AUD). Net benefits weighted across scenarios
were only $0.04 billion (FY21 AUD).%’

Transgrid issued an addendum on 17 December 2021 confirming these estimates.

17



Select Committee on Energy Planning and Regulation in Australia
Submission 3 - Supplementary Submission 1

December 2021: Draft ISP released

On 10 December 2021, AEMO released the Draft 2022 ISP, and made Humelink a ‘staged’
project, allowing approval and funding for the project to be sought in two separate stages. It
included decision rules that would pause the second stage if costs materially increased or more
dispatchable generation is kept than expected.

On 10 December 2021. AEMO also issued an ‘ISP update’ that made the ODP in the draft ISP the
official ODP effective immediately. Neither the ODP nor the ISP update itself were consulted on as
required by the NER 5.22.15(c).%8

January 2022: Stage one approved on draft ISP

On 25 January 2022, Transgrid requested a feedback loop assessment for first stage of HumelLink,
estimating the total project cost to be $3.32 billion (FY21).

On 27 January 2022, AEMO published a notice that the feedback loop requirements had been
satisfied, allowing Transgrid to proceed with a CPA for stage 1 (CPAT1). The notice included a
footnote citing the incorrect financial year for total project cost (see section 3.8).

April 2022: Transgrid applies for CPA1

In April 2022, Transgrid applied for $321.9 million in funding for the first stage of HumeLink
(CPA1) requesting for early works.

June 2022: Final 2022 ISP removes decision rules

On 30 June 2022, the 2022 Integrated System Plan estimated net benefits for Humelink 3C to be
$1.3 billion. The 2022 ISP cited HumelLink's project cost in the PACR.

The net benefits under the Step Change were estimated to be $1.3 billion.

AEMO dropped the decision rules for the second stage of Humelink at the request of Transgrid.
Decision rules require the second stage to be paused if costs increased materially or if more
dispatchable (coal) capacity is kept than expected.

17 August 2022: The AER approves CPA1 after advice on increased project cost

On 17 August, the AER approved the funding based on unchanged total project costs of $3.317
billion (FY21 AUD), despite receiving an independent report from EMCa stating that costs were
materially higher:

Transgrid has not yet taken regard to the current and expected market conditions in
preparing its full project cost forecast to date. The current project cost estimate of
$3.317bn was developed in 2021, is expressed in $2020-21 and has not included
provision for real cost escalation ... It is reasonable to expect that the project may be
subject to material increases in cost from Transgrid’s current estimate ... It appears
inevitable that the HumelLink cost will be higher than Transgrid’s current estimate.®®

EMCa also informed the AER that Transgrid’s plans for stage 1 aimed to accelerate the project, but
did not take key cost-finding steps, and did not allow for meaningful optionality for stage 2:
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Transgrid did not explicitly identify optionality for future (Stage 2) decisions, or option
value from Stage 1, as intended outcomes or objectives ... The plan largely precludes
meaningful ‘optionality’ on completion of Stage 1.7°

The report also informed the AER that the July 2026 delivery date is highly ambitious.

27-28 November 2022: AEMC asks Transgrid to be rule change proponent to fit
with HumelLink timing

FOI documents from the AEMC show the AEMC asking Transgrid when rule changes would need
to be completed to apply to Humelink “taking into consideration the likely time for the feedback
loop and the CPA for stage 2"7" and requesting Transgrid submit the Improving the workability of
the feedback loop rule change request.”? The AEMC said they would reach out to “the other
potential proponent” but asserted that Trangrid submitting the request would give them more
control if they had “a specific time the rule change needs to be in”.”® In correspondence with
DCCEEW, the AEMC stated:

Transgrid have demonstrated interest in submitting a feedback loop rule change but | think
would be happy to take a back seat if the Commonwealth were able to move reasonably
quickly. We met with them last week to understand the timing of the Humelink CPA 2
better as they would like all of the concessional finance, financeability and feedback loop
rule changes made by July-Aug next year to fit with their timing.”*

DCCEEW planned to liaise with Transgrid to “determine between us who is best placed to submit
the request” and the AEMC confirmed the plan was to “have resources available in Feb [2023]
which would allow the rule change to be in place by approx. July next year [2023] which would
satisfy the HumelLink timing requirements”.”

1 December 2022: AEMC discusses new government policies with Transgrid

An AEMC employee references a call with Transgrid that discussed how “the issue of new
government policies etc affecting the optimal development path is a broader ISP-level
consideration and not directly related to the recommendations for the feedback loop”.”®

February 2023: Transgrid scheduled to receive cost estimates

Transgrid planning documents show that Transgrid completed the stage 1 Early Contractor
Involvement (ECI) process in February 2023. They would have received Class 3 quotes from
competing contractors on the likely cost of HumelLink.””

24 February 2023: AEMC confirms final investment decision for transmission
projects occurs prior to CPA 2

In notes from a meeting with Transgrid (presumably taken by an AEMC employee), one of the
“principles” is listed as:

In practice the final investment decision is at or before CPA 1 — not realistic for a TNSP to

decide to not proceed with a project at the end of CPA 2. Too much reputational risk for a
project to not proceed. Investors need to commit capital much earlier in the process.”®
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6 April 2023: Transgrid requests feedback loop

On 6 April 2023, Transgrid began asking the AER to approve charging consumers to purchase long
lead time items such as transformers as an additional part of the first stage of Humelink, at an
additional cost of $220.4 million (FY21 AUD) bringing total expenditure for the first stage to $559
million (FY21 AUD).”®

8 May 2023: AEMC requests AEMO'’s view on rule change request deadline

The AEMC asked AEMO for their views on when the feedback loop rule change request needed to
be completed, understanding “it won't likely be in place for the HumelLink feedback loop”.#°

19 May 2023: Feedback Loop finds HumelLink actionable at $3.32bn

On 19 May 2023, AEMO published a notice that feedback loop requirements had been satisfied,
and did so on a total cost of $3.32 billion (FY21 AUD) which was unchanged from the PACR
published in 2021. AEMO states:

AEMO also had regard to the total cost of the project ($3.32 billion) and considers that
the status of the project as actionable remains unchanged.?’

23 May 2023: Transgrid submits CPA1 (Part 2)

Transgrid submitted Stage 1 Part 2 CPA for HumeLink on 23 May 2023, with an estimated
undiscounted total project cost of $3.91 billion (FY23 AUD). A footnote incorrectly stated that this
was equivalent to $3.28 billion in FY18 dollars but it was an FY21 figure. 82 See section 3.8 for
further discussion.

Transgrid stated that “We are on schedule to submit our Stage 2 Application by September 2023
both in the Stage 1 Part 2 CPA and a month later in their June 2023 TAC meeting.??

29 June 2023: AEMO publishes ISP method with new “actionable window"

AEMO released an update to the ISP methodology that modified the “actionable window" so that
two years were added for every ISP in which the project has been found to be actionable.
Previously, actionable projects had a two year window following the EISD advised by proponents.®*

This change allowed HumelLink to remain actionable in the 2024 ISP. The optimal timing was now

three years later than previously modelled, outside the previous window for HumeLink, but within
the new window. Without the change, it would have been cancelled.

13 July 2023: AEMC confirms rule change won’t be in place for HumeLink

AEMC asked AEMO when the feedback loop rule change needed to be in place, given necessary
amendments to the AER guidelines meant that “it won't be in place in time for HumeLink”. AEMO
responded:

Neither the rules nor guidelines [will be] in place for any upcoming feedback loop requests
that we can foresee, so | think the urgency is low from an AEMO perspective.®
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18 July 2023: NSW Parliamentary Inquiry

On 18 July 2023, two months later, Brett Redman appeared before the NSW Standing Committee
on State Development'’s Feasibility of Undergrounding the Transmission Infrastructure for
Renewable Energy Projects. Three things happened:

1. He said costings would be finished “in the next few months”;
2. He said the $3.3 billion cost estimate was 3-4 years old; and
3. He said Humelink would see a cost increase of 30%.

An excerpt of the transcript follows:
Brett Redman: The current official number is about $3.3 billion to build HumeLink

The Hon. Wes Fang: We know from the Commonwealth Games that probably there's a
figure and then there is an actual figure. Are we still expecting around $3.3 billion or are
we expecting somewhere closer to five or six?

Brett Redman: So that number is now a bit out of date. That was the last time it was
loaded up with the market operator. It's about three or four years old. Since then inflation
and cost of construction have gone up. | would use it as a marker. | expect broadly the
cost of infrastructure and transmission has gone up about 30 per cent. We're
going to see that when we finish the costing in the next few months.

The Hon. Wes Fang: So $3.3 billion, 30 per cent, about $5 billion—and you say that
$117: billion was generated last year by the thing?

Brett Redman: Yes.

25-28 July 2023: Letter to the AER and TEOR published

On 25 July 2023, seven days after Redman'’s statement to the parliamentary inquiry, Transgrid
wrote a letter to the AER asking whether a “material change in circumstances” relevant to the
HumelLink project had occurred.?” See below (22 August 2023) for the AER’s response.

On 28 July 2023, ten days after Redman’s statement, the Transmission Expansion Options Report
was published with an updated undiscounted capital cost for HumeLink 3C of $4.89 billion, a 49%
increase on the existing estimate first published in the PACR.%

The TEOR Consultation Summary Report notes “An updated cost estimate for HumelLink was
provided by Transgrid in July 2023."8°

22 August 2023: The AER requests MCC as soon as possible because of blowout

The AER wrote a letter to Transgrid confirming they had observed the cost increase to $4.9 billion
(FY23) nearly a month before in the TEOR.

We also observe that [The TEOR] has provided an updated estimate of the costs of the
preferred option in the RIT-T of $4.9 billion (June $2023), or a nominal increase of $1.6
billion ... 5.16A.4(n) creates an obligation on Transgrid to consider whether a ‘material
change in circumstances’ has occurred.®
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The letter asked Transgrid to do an MCCA and publish it as soon as possible, and required
them to publish it prior to submitting the next CPA (for Stage 2).

We consider that Transgrid should determine whether there has been a material change
in circumstances as soon as possible. We consider it necessary that Transgrid make

available to the AER and stakeholders, Transgrid's ‘material change in circumstances’
assessment before it submits a further contingent project application to the AER.*!

25 August 2023: The AER approves CPA1 Part 2 on old costing
Three days later (25 August 2023), the AER approved Transgrid’s CPA Stage 1 Part 2 for an
additional $228 million (FY23 AUD) for long lead time items, bringing the stage one total to $609

million (FY23), and the total undiscounted project cost to $3.9 billion (FY23). The approval notice
states that “HumelLink is an estimated $3.9 billion ($2022-23) transmission update”.®

22 September 2023: Transgrid unsupportive of rule change from Minister
AEMC employees discussed escalating an issue that arose from a meeting with Transgrid on the

Minister Bowen-led feedback loop rule change in which Trangrid was “not supportive at this
point”.%3

28 November 2023: Transgrid commissions EY to do modelling for MCCA
The Final MCCA documents (published February 2024) disclosed that Transgrid commissioned EY

to do market modelling for the MCCA three months and six days later (27 November 2023).°* EY
began work the next day.*

8 December 2023: Transgrid submits Draft CPA2

3 months and 17 days later, Transgrid submitted a Draft CPA for Stage 2 (CPA2) of HumelLink. The
Draft CPA2 said the undiscounted total project cost was $4.92 billion (FY23).%°

15 December 2023: Draft 2024 ISP and ISP Update

The Draft 2024 ISP was released showing HumeLink with an undiscounted capital cost of $4.89
billion (FY23 AUD), and net benefits of $1.07 billion (FY23 AUD).®” The optimal delivery date was
pushed out to FY30.

Net benefits increased in part because all scenarios are required to reach or exceed the 82%

renewable energy target and because the Slow Change scenario is removed following the
introduction of the emissions reduction NEO objective.

21 December 2023: Feedback Loop Approval

On 18 December 2023, three days after Draft 2024 ISP was published, Transgrid requested a
feedback loop assessment for CPA S2.

Three days after that (21 December), AEMO published a notice that feedback loop requirements
had been satisfied at a total cost of $4.88 billion (FY23 AUD).

On the same day (21 December), Transgrid submitted the CPA S2 to the AER.
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19 January 2024: The AER requests MCCA

The AER wrote to Transgrid informing them that CPA2 might not be compliant because they had
not yet made an MCCA available either to the AER or the public.?®

6 February 2024: EY completes MCCA modelling

The Final MCCA documents (published February 2024) disclosed that while the EY report was
dated to 28 February, EY completed their work 22 days earlier (6 February 2024).%°

29 February 2024: Transgrid publishes MCCA

Six months and seven days after the AER requested it, and three months after submitting a Draft
CPA S2, Transgrid published their MCCA on 29 February 2024.

The MCCA reported a net benefit of $4.19 billion (FY23) on a weighted basis for HumeLink, more
than four times the project’s net benefit in Draft 2024 [SP."%°

The report incorrectly stated that there was a real cost increase of $1.06 billion (FY23) from $3.27
billion (FY21) to $4.88 (FY23). Adjusting with CPI results in a real increase of $1.2 billion ($140
million more). See section 3.8 for further analysis.

25 June 2024: ACIL Allen finds MCCA benefits include VNI West

ACIL Allen informed the AER in a memo that the EY model included the benefits of the VNI West
transmission project in HumeLink’s benefits, and in fact the gross benefits were only “$4,740
million, which is $2,514 million (or 35%) lower than the MCCA's estimate of $7,254 million.” 0

26 June 2024: AEMO releases Final 2024 ISP and fourth feedback loop approval
AEMO released the Final 2024 ISP.

On 3 July 2024, Transgrid requested a feedback loop check, with cost, scope and timing
unchanged since the December 2023 feedback loop check. The total cost was $4.88 billion (FY23).
They did this because they “considered that it would be prudent for AEMO to assess the HumeLink
project against this most recent ISP”.

On 8 July 2024, AEMO published a notice that fourth feedback loop check had been satisfied.

2 August 2024: The AER grants approval for CPA2

The AER approved CPA2 for $3.9 billion, resulting in a total project cost of $4.6 billion (FY23
AUD). The net benefit of HumelLink 3Cis $1.52 billion (FY23).

The approved costs are less than in Transgrid’s application because the AER lowered the risk-costs
in line with advice from EMCa.

On the same day, the EMCa report is released and finds that “Transgrid’s proposed cost allowance
for CPA2 is overstated” and that this is the result of both the risk-cost allowance, and a rushed
timeline. Transgrid knew there was a 1% chance of delivery on schedule, a schedule found to be
justified by circular logic and misleading claims about timing.
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The EMCa report said that evidence suggests “significant risk of delay costs that have a high
likelihood of occurring” in July 2023, possibly of six months, but the figure showing this evidence,
and the increased cost, is redacted.

Advice from EMCa regarding the unrealistic timeline and the costs that may entail (other than risk-
costs) were ignored.
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Opinion

The Centre for independent Studies [CIS] seeks to be advised as to whether the
Australian Energy Regulator [AER] and or the Australian Energy Marketing
Organisation [AEMO] have acted in a way that is either unlawful or extra-legal
in the approach adopted by those two bodies in relation to two proposed
developments and extensions to the electricity grid respectively known as
HumeLink and VNI West together amounting to an investment to be paid for by
the consumers of the electricity so produced of some AUD 9 billion.

Before embarking on an answer to the question of the lawfulness of the decision
it is necessary first to identify the several organisations and bureaucratic
procedures involved in the decision making process and to identify the statutory
provisions which govern the decisions that have been made.

The Legislative Framework
National Electricity Law [NEL]
National Electricity Rules [NER]

The Relevant bodies and projects
AEMC
AER
AEMO
ISP
IASP
ODP
CPA
RIT-T
Actionable ISP Project
FBPG
AER Compliance & Enforcement Policy
Transgrid HumeLink

Transgrid VNI West
H B Higgins Chambers P: 61-2- 9223 3633
Level 6, 82 Elizabeth Street F: 61-2- 8998 8399
Sydney NSW 2000 M: 0410 658 904
DX 190 Sydney glissan@glissan.com

The practice of James Glissan AM ESM KC, Barrister, is conducted pursuant to the New
South Wales Bar Associations Professional Standards Scheme. Liability limited by the New
South Wales Bar Association Scheme, approved under the Professional Standards Act 1994
(NSW).
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Central to the complaint is the assertion that notwithstanding a mandatory
obligation to consult imposed by the NER, the AER failed to ensure that AEMO
complied with that duty, asserting that it was invested with a discretion to waive
enforcement of the duty of consultation imposed on AEMO, which discretion it
exercised in favour of the proposed projects, viz; Transgrid HumeLink and
Transgrid VNI West. This is said to be a dereliction of its duty to enforce the
NEL and both the relevant NER as well as the mandatory Guidelines which it
had itself promulgated [the FBPG].

CIS asks to be advised as to whether such a right of waiver can be found either
in the National Electricity Law [NEL] or Rules [NER] which govern the activities
and decisions of each of the governmental bodies AER and AEMO and the rule
making body, AEMC.

The Question at Issue

The question at issue arose in this way:

Staff at CIS first had their attention drawn to the matter by the report of
the Consumer Panel on the Draft 2022 ISP, who wrote: "However, our
understanding is that the effect of AEMO’s decision on TransGrid’s
feedback loop request is that the staging approach and scope of early
works set out in the Draft ISP is now locked-in with no scope for AEMO to
make changes based on stakeholder feedback to the Draft ISP. If so, that
appears to be a significant weakness in the ISP framework. "

This alerted CIS to the significance of skipping consultation on an ISP
update to the interests of consumers. Examination of the NER identified
the relevant section of the Rules (5.22.15(c)) where it was clear that the
consultation was a requirement in the rules.

The instruments issued by AEMO (both the Update to 2020 ISP, and the
Feedback Loop notice for HumeLink's Early Works) made clear the
arguments put forward by AEMO for skipping this consultation. The
arguments that consultation on the IASR and Methodology were a
sufficient substitute for the mandated consultation appeared to be
defective on a clear reading, given that they did not contain reference to
or consultation about the ODP, which the rules specifically required.

AEMO issued a notice via email to subscribers for ISP updates on 17
November 2023, foreshadowing the intention to replicate the same
apparently defective process, skipping consultation on the ISP update
accompanying the Draft 2024 in order to advance the Feedback Loop
process for HumeLink and VNI West. This notice also mentioned that
AEMO had consulted with AER in this matter, implying knowledge or
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consent had been given by AER. No provision is to be found in the rules
for AER to consent to any waiver of the consultation process.

e CIS made a submission to the AEMC on the "Improving Workability of the
Feedback Loop" rule change request, which had been requested by
Minister Bowen, and would seem to have the effect of permanently
removing the opportunity for consultation on the ODP that is used for
Feedback Loop notices, by allowing a draft ISP to be used in the place of
a final ISP for these notices. CIS registered a strenuous objection on the
basis that this loss of transparency and accountability would severely
1Impact consumer interests.

e CIS then issued a press release and disclosed the FOI-obtained documents
from AER. While heavily redacted, these showed a long history of
meetings between AEMO and AER regarding the process of skipping
consultation on the update and issuing Feedback Loop notices based on
the updated ISP to advance Humelink. Reporting in The Australian on
31 January 2024 quoted Clare Savage claiming that "there’s no point
having additional, duplicative processes just for the sake of it..." which
indicated in the view of CIS a flawed understanding of the mandated
consultation process that had been waived.

e Senators questioned Clare Savage before Senate Estimates on 12
February 2024 on the matter, eliciting repeated claims from the AER "it
1s within our right to do that under the law". The relevant portions of
that examination are reproduced in this opinion [infra].

e CIS has now sought advice as to whether the AER did indeed have a right
of waiver, at broadly contemporaneously with it putting in a substantial
submission on the Draft ISP. It is the belief of CIS that critical flaws in
the cost-benefit-analysis used to justify the advancement of HumeLink at
the schedule identified in the Feedback Loop notice has been
demonstrated. Hence it seeks advice as to whether the AER as regulator
might be able to exercise discretion that has the effect of nullifying any
impact of its submission on the actual progression of these crucial
transmission investments through the regulatory process or extinguishes
on an ad hoc basis the obligation of consultation as a necessary
precondition to approval.

The Senate Proceedings

The chair and various executives of AER were called before the hearing of the
Senate Environment and Communications Legislation Committee on 12
February 2024. The chair of AER, Ms Clare Savage was challenged about the
transparency and accountability of AEMO and of AER as the regulator.

In the course of the hearing it was suggested to Ms Savage that as regulator
AER had broken and ignored NER Rule r.5.22.15(c).

That rule provides that AEMO must consult on the new information and impact
on the Optimal Development Path [ODP] and under the Integrated System Plan
[ISP] in accordance with consultation requirements set out in the forecasting
best practise guidelines [FBPG] for an ISP update.
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The challenge by senator Van was that AEMO has broken the national energy
rules [NER] and AER has waived those breaches on two separate occasions,
relating to the Transgrid projects already referred to.

By way of response Ms Savage asserted to the Senate committee first that the
consultation requirements for an ISP update were less than the requirements for
an ISP itself and further, that the consultation undertaken for the 2024 draft
ISP was more than was required for an ISP update and that to do the
consultation process again as required by the rules would have been duplicative.

In that context Ms Savage asserted that the AER was invested with a discretion
which was our right to do that under the law and it is our guidelines that they
would be needing to comply with.

In order for this controversy to be properly understood it is necessary to set out
the exchange as recorded in the Hansard:

Senator Van: It's good to see you again, Ms Savage. Thank you for being here
tonight. You'll remember that at last estimates I had some questions on the
transparency and accountability of AEMO. I've got some similar questions for
you tonight. For those following along at home, I'll just explain the alphabet soup
that we'll be diving into. AEMO is the market and system operator. The AEMC,
Australian Energy Market Commission, is the rule-making body, and the AER,
the Australian Energy Regulator, is the enforcement body. Am I on the money
with all those three?

Ms Savage: You are. We do market monitoring, compliance and enforcement,
and we're also the economic regulator of the monopoly infrastructure.

Senator VAN: Thank you for confirming that. I'm concerned that AEMO have
broken the National Electricity Rules and the AER have waved that through and
let that occur on two separate occasions. Are you aware of those two occasions?

Ms Savage: I think you'd have to tell me what rules you think they've broken.
Senator VAN: Sorry. It would be rule 5.22.15(c), where it says:

AEMO must consult on the new information and the impact on the
optimal development path under the Integrated System Plan, in
accordance with the consultation requirements set out in the Forecasting
Best Practice Guidelines for an ISP update..”
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The issue as developed was the failure to consult as required by the rules
especially in relation to the ODP including stakeholders thus denying consumers
or other market participants make any contribution by consultation as to the
output. The Chair of AER continued by asserting

Ms Savage: ... Now, the consultation requirements for an ISP update are
actually less than the consultation requirements for the ISP itself, and so, in
developing a draft integrated system plan, AEMO has to develop the inputs,
assumptions and scenarios report, along with some of their methodology
documents, and that goes through quite extensive consultation. On both of those
occasions, in 2021 and again in 2023, AEMO was about to release the draft ISP,
and the consultation that they'd undertaken for that draft ISP was more than
what they would have been required to do for an ISP update. In both of those
occasions they wrote to us and said, 'Look, we think that consultation process
has been done,' and we wrote back and said, 'Yes, we acknowledge that you have
done that consultation process,' because to do it again would have been the same
process, essentially, but duplicative. And it is within our right to do that under
the law, and it is our guidelines that they would be needing to comply with.

Senator VAN: But the difference between the draft ISP, or final ISP, and the
IASR is that the IASR is modelling and consulting on inputs into the system,
whereas the ISP is about the output, what the optimal development path is.
They are two completely different things. By waving through the rule where it
says '"AEMO must consult,' you're not letting consumers or any other market
participants have any input on what the output of it is. Yes, they've done some
consultation on the input, but that's a lot different to the output.

Senator Van pointed out to Ms Savage that:

...To be on the optimal development path and to be at a reasonable cost—and I
should pause at this point and point out to those following at home that they're
the ones who will be paying that $4.9 billion at the end of the day when you
regulate that as part of Transgrid's regulated asset base. This is no small thing;
this affects customers all the time. As we heard earlier, some of this funding is
coming from the CEFC—seeding some of this money. We're talking about huge
sums of money here that people have been denied a chance to have their say on.
The draft 2024 ISP not only puts in that new cost but somehow the net market
benefit of that went up by, let's guess, the same billion dollars. How can you not
let people comment when things like that are sliding through?

This issue was also raised by Senator Cadell later in the hearing:
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Senator CADELL: No problem. In the same speech you quoted the Hayne royal
commission into banking. The quote was:

Compliance with the law is not a matter of choice. The law is ... coercive
and its coercive character can be neither hidden nor ignored. Negotiation
and persuasion, without enforcement, all too readily leads to the perception
that compliance is voluntary. It is not.

How does that quote relate to the energy sector? Given the option and the wave
through of the rules of the AEMO thing, how can we be talking about enforcement
and coercion being strong, yet still do wave throughs?

Ms Savage’s response was again to assert that the rules did not bind her:

Ms Savage: I think, from our perspective, there is always the opportunity—and
the law and the rules give us the ability to do this. When we're talking
about the approach we took with AEMO, that was not actually the law
or the rules per se. It was our guidelines. So these are our own guidelines,
and there's always a practicality element. I would say to you that, when you're
looking at a range of activities in the market, you're looking at the level of harm,
you're looking at the nature of the breach and the organisation that's involved
and you're trying to ensure that you're sending a general deterrence message, a
specific deterrence message. So there's quite a range of compliance and
enforcement factors that we consider when we look at the question of a potential
breach.

In the case that's being to referred to here: (a) we've not formed a view that there
has been a breach. We would have to do an investigation. We'd have to look at it
and substantiate it. There's a bunch of stuff that you'd need to do, like get legal
advice—

Senator CADELL: Is that happening? Are you looking at it?

Ms Savage: We've gone back to AEMO and said that we believe that to have
undertaken the same consultation process at the same time would be duplicative
and inefficient, and we have the right to do that under the law.

Senator CADELL: You have the right to do that, but, in sitting behind you, Mr
Andrew Dyer's consultation process says 92 per cent of people are unsatisfied
with the consultation. Isn't less consultation bad?

Ms Savage: No. That consultation is critical, but that consultation happens
through the regulatory investment test process, not through a feedback loop
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process. The feedback loop consultation occurred—I would be very concerned if
the feedback loop consultation process hadn't occurred—but we were satisfied
that ostensibly exactly the same and, in fact, more detailed consultation was
done than what is required in an ISP update. I'm sure you would expect us as a
taxpayer to make sure that we were not duplicating consultation for
consultation. So that was a higher standard than would have been applied in an
ISP update.

This is said by CIS to amount to an impermissible arrogation by AER of a
discretion to disregard the legislative framework and Rules that bind both
AEMO and AER as the regulator and enforcer of the legislation. Moreover it
claims that such a failure to comply with its legislative duty is a breach of trust
by the regulator.

The question that arises is; has AER the discretion it claims to disregard the
operation of the Act and Rules, in particular r.5.22.15C. and the mandatory
provisions of its own Best Practice Guidelines [FBPG].

The complaint by CIS

CIS 1s a body which has a strong public interest imperative. As such it monitors,
considers and evaluates the conduct of public bodies including regulators such as
AER and AEMO and as well undertakes consideration of matters of compliance
with the law.

In that context it has reviewed the approach adopted by AER in relation to the
ISP Update released by AEMO in December 2023 and its compliance with the
NER. That consideration and review has led directly to the advice sought. It is
as follows:

On 15th December, AEMO published an update to the 2022 Integrated
System Plan (ISP), effectively replacing the document with the
unscrutinised 2024 Draft ISP. This was in breach of the National
Electricity Rules 5.22.15 ¢), which required a minimum 30-day
consultation for such an update. FOI documents reveal lengthy
consultations between AEMO and the AER, making it clear that the
breach - and its sanction by the regulator -was comprehensively planned
and choreographed by the two entities in secret meetings, the content of
which have been withheld even from the FOI documents.

Why does this breach matter?
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Because it allowed AEMO to effectively green-light $9billion of capital
investment being passed on to the consumers. It is likely to be the largest
single action in terms of impact on consumer bills for the energy
transition. This was done by issuing ‘feedback loop’ notices to HumeLink
($5bn) and VNI West ($4bn) on December 21 2023 confirming they fit with
the ‘latest ISP’, which in this case was the 2022 ISP that had been
improperly updated.

Would anything have actually changed if the update (and breach)
didn’t occur?

Yes, since in the 2022 ISP HumeLink was only assessed as having net
benefits of $1.3billion, and has since experienced a cost blow-out of
$1.6billion. Without the update, HumeLink would likely not have been
‘actionable’ at the new price, and either postponed or cancelled. The Draft
2024 ISP claims nearly another billion dollars worth of benefits are now
attributable to HumeLink, keeping it actionable in the ODP - despite the
higher cost. This demands close scrutiny of the Draft 2024 ISP, scrutiny
which has now been avoided.

Wasn’t this just ‘additional duplicative processes’ as the Chair of
AER claimed?

No, the consultation is the only consultation where the ‘Optimal
Development Path’ (ODP) -the key output of the entire ISP process - could
be scrutinised. Consultations on the inputs, such as the IASR and
Methodology documents, don’t replace consultation on the final output,
which is the ODP. Arguing otherwise is akin to saying that a cooking
competition can be judged by the chef’s description of the recipe and
review of the raw ingredients on the bench - that actually tasting the dish
on completion is ‘additional duplicative processes’. Consulting on the final
product is the only step that cannot be skipped.

The Act contains provisions for challenge to both decisions and the exercise of

such discretions as are claimed by AER by persons whose interests are adversely
affected by the decision, either under section 70 of the NEL or under the
provisions of the AD(JR) Act (Commonwealth) for the purposes of testing

decisions of the kind about which this advice has been prepared.

The Draft 2024 ISP

e The Draft 2024 ISP maintains that HumelLiink and VNI West both remain

'actionable' and part of the ODP. The Cost Benefit Analysis outlined in
Apendix 6 of the Draft ISP are crucial in supporting those claims.
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e In the 2022 ISP, advancing HumeLink to meet the earliest in-service date
was only claimed to have approximately $1.3billion in net benefits. But
the project has since faced a cost increase of approximately $1.6 billion
dollars. A reasonable person would expect that the net benefits of
advancing the projects as planned would be negative, giving rise to the
delay or cancellation of the project.

e In the Draft 2024 ISP, the cost benefit analysis for HumeLink that finds
the project still has approximately $1billion dollars of net benefits, but
this is obtained by modelling it being completed in 2029-30, three years
later than in the previous ISP, and also three years later than the
schedule being approved by the Feedback Loop notice. This timing of the
modelling is clearly preferable in terms of net economic benefits than the
timing approved in the Feedback Loop Notice, because it aligns with the
completion of Snowy 2.0, VNI West, the Central West Orana REZ, none
of which would be available to utilise the capacity of HumeLink in 2026-
217.

e For this reason, along with many other reasons outlined in the CIS
submission, it is clear that the completion of proper consultation on the
Draft 2024 ISP is crucial to the outcome of the Optimal Development
path, and particularly the status of HumeLink and VNI West. Omitting
consultation runs strongly counter to the interest of consumers, as a
substantial over-investment in transmission appears to be imminent,
based on flaws in the Draft 2024 ISP. It is precisely this that the
consultation process contemplated by the FBPG is designed to eliminate.

The asserted duty to consult and the FBPG.

There can be no doubt that the NEL and NER together provide a scaffold within
which AER and AEMO are required to operate and with which they each are
required to comply. The rule under consideration [r5.22.15C] is not a stand-alone
provision but lies within Part D of Chapter 5 of the NER, which deals with the
planning and expansion of networks and the national grid. Consultation is
mandated throughout Chapter 5 and the Rules make specific provision for
different types of consultation in varying contexts. In the context of the present
proposed projects, R 5.16A.5 requires a series of criteria for a ‘trigger event’ to be
satisfied.

Among these is identified need specified in the “most recent Integrated System
Plan” [ISP]. In turn r5.22.6 requires that AER must include in the forecasting
best practise guidelines guidance for AEMO’s forecasting practises and processes
as they relate to an integrated system plan and the process including
consultation requirements for an ISP update
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That rule further provides that AER may specify parts of the forecasting best
practise guidelines relevant to the ISP that are binding on AEMO. Reference to
the forecasting best practise guidelines themselves make's clear that AER has
specified those parts and that they include compulsory consultation of a kind not
undertaken in the present projects because AER has chosen to waive compliance
with the FBPG for the relevant Draft ISP despite r.5.22.15(c).

That rule is expressed in terms which admit of no discretion to waive its
operation. Relevantly it provides:
.... AEMO must consult on the new information and impact on the
Optimal Development Path [ODP] and under the Integrated System Plan
[ISP] in accordance with consultation requirements set out in the
forecasting best practise guidelines [FBPG] for an ISP update.

Thus 2 elements at least must be complied with, viz; consultation, in accordance
with the FBPG; and for an ISP update.

In the present matter no issues arises in relation to there being an ISP update -
see Ms Savage’s evidence to the Senate Committee set out above.

The FBPG set out clearly the authority under which they are promulgated and
operate:
1.1 Authority
... NER clause 5.22.5() allows us to specify which parts of the FBPG are

binding on AEMO... this clause applies to components of the FBPG that relate to
the ISP...

e Dbinding requirements by words in italics required or requirement

e Dbinding considerations by words in italics must have regard to or

must consider...

by FBPG 2.2 AEMO is required to follow the single stage process in Appendix B
when developing consulting on and publishing scenarios inputs and assumptions
in its IJASR which it updates as part of the ISP development process... AEMO
should also follow the single stage process... when developing the inputs and
assumptions underpinning a reliability forecast to include in the TASR... Active
involvement should not be limited to sharing ISP outputs but should allow AER
to see that AEMO has properly considered stakeholder input and followed the
process is in this FBPG to engage with stakeholders;
and, at 2.5 dealing with updates affecting the FBPG:
under NER 5.22.15(c) AEMO must consult on new information and its impact on
the optimal development path in accordance with this section... AEMO is
required to follow the single stage process in appendix B.

10
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So far as i1s relevant that single stage process involves consultation of the kind
claimed to be necessary and have been forgone in the present matter going to the
claimed waiver.

While the NER permits AER to specify those parts of the guidelines binding on
AEMO, this is not on an ad hoc basis, but as set forth in the guidelines
themselves and in precise detail. No discretion to waive compliance is
contemplated in those parts of the FBPG that have been declared to be binding
requirements or binding considerations .

No discretion as to that consultative process is contemplated .

In turn, the consultation that is mandated by the FBPG in relation to both TASR
and ISP updates imposes a further duty on AEMO and AER by requiring the
facilitation of active AER involvement including the proper consideration of
stakeholder input and engagement with stakeholders.

Finally as has been noted above, the FBPG at section 2.5, applying NER 5.22.15
mandates that AEMO must consult on new information and its impact on the
ODP as set out in Appendix B.

No such consultation was undertaken. It is not to the point that an earlier
different consultation with other stakeholders may have covered the same or
similar issues and topics. The law required the consultation mandated by the
rule. It was not undertaken and the decision is at best voidable, or perhaps void
ab initio as a result. No discretion for AER to forgive such a breach can be found
in the legislation — no rule is formulated to supersede the duty imposed on AER
which was to enforce compliance by AEMO with the FBPG.

Again it is clear that no discretion to waive this precise consultative process
required to be undertaken by AEMO is afforded AER by the legislation or the
FBPG. The duty of AER is to ensure that the Rules have been complied with
both in spirit and in the letter of the law.

It is apparent that this has not occurred in relation to the HumeLink and VNI
West projects — as Ms Savage effectively admitted before the Senate Committee.
What appears to have been done is that AER has exercised a discretion to waive
compliance with the law in favour of the two projects. That discretion does not
appear to exist other than in the mind of the regulator. It is not to be found in
the legislative instruments.

11
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As Justice Hayne pointed out in the Royal Commission referred to above,
compliance with the law is not a matter of choice.

In the event that no right of waiver of the statutory obligation can be
demonstrated the question then arises whether a remedy exists and by whom
any remedy may be sought.

The failure properly to consult as to the impact of the proposed in my opinion
renders the decision vulnerable to challenge by a party with appropriate
standing in both the Supreme Courts of the affected States and in the Federal
Court, as set out below.

The answer to the question who may act lies outside the scope of this advice but
for identifying the possible course that may be taken in relation to decisions
made by the AER. This in turn involves considering the terms of the inter-
government agreement under which the NEL was established.7 which was
entered into between the Commonwealth and all Australian States and
Territories and so far as I am instructed was most recently amended on 9
December 2013.

That agreement provides inter alia that implementing legislation [NEL] would
make provision that the decisions of the AEMC and AER would be subject to
review by clause 12.1. That clause provided:

the implementing legislation will have effect that on a date or dates to be

agreed between the parties,

(a) decisions of the AEMC will be subject to judicial review principally by
the Supreme Court of each of the States and Territories without
affecting the inherent jurisdiction of those courts to hear judicial review
proceedings; and

(b) decisions of the AER will be subject to judicial review by the Federal
Court

So far at least as the AEMO is concerned section 70 of the NEL provides that a
person who is aggrieved by a decision made by AEMO under the NER or conduct
engaged in by AEMO for the purpose of making such a decision may apply to the
[appropriate] Supreme Court for judicial review of the decision or relevant
conduct.

It is not clear that this provision extends to conduct of all decisions made by AER
especially of the kind here under scrutiny. The legislation nonetheless contains a

12
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note to the effect that the AER is subject to judicial review under the
Administrative Decisions (Judicial Review) Act 1977, Commonwealth.

It is important to note that an application does not affect the operation of the
decision or determination or prevent the taking of action to implement that
decision or determination absent a specific order of the court to that effect.

Standing to bring proceedings for judicial review either under the NEL or under
the ADJR legislation is provided to a person aggrieved, which is defined to
include a person whose interests are adversely affected

Such proceedings are public interest proceedings and bringing any such
application for judicial review will likely be strenuously resisted by any of
AEMO, AER and or AEMC.

YA /./
C TG T L

; .
James Glistpp aane  /
Chambers // /7~
27 Februafy :

_—
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From:

Sent: Monday, November 7, 2022 6:50 PM

To: ; L_@transgrid.com.au

CC: Danielle Beinart;

Subject: TPIR Stage 3 | AEMC & Transgrid- information on project (Humelink) timeframes

o
| hope you are both well, we are looking forward to our catch-up next Tuesday.

We are currently looking at timing for potential rule changes coming in from Stage 2 of the Transmission
Review and considering resourcing.

Humelink would be the first project that the timing of rule changes for financeability and workability of
the feedback loop would be important for when we look at the stages that each actionable ISP project is
at. Would you be able to talk to your colleagues at Transgrid prior to our catch-up to be able to provide
us with information about when rule changes would need to be completed to apply to Humelink at our

meeflng? |aEmg |nEo con5|aeraflon t“e ||Ee|y time |or E“e |ee85acE |oop ana Elie CFK |or sEage 2:

Kind regards,

The Australian Energy Market Commission office is located on land traditionally owned by the Gadigal
people of the Eora nation.
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From:

Sent: Wednesday, November 16, 2022 5:54 PM
o ———
Subject: Workability of the feedback loop rule change

o o

it was nice to see you in person an Monday.

| wanted io fallow up in relation to the potential for Transgrid to submit a rule change request on
workability of the feedback loop. 'm not sure if you have had any time to think over this more.

Given the timeframes we discussed on Monday, we would ideally need a rule change request in January
to complete the rule change by the required time, building in time for additional consultation if
required.

Would it be useful to arrange a chat to go over the process mare and your thoughts on the rule change
request?

Kind regards,

The Australian Energy Market Commission office is located on land traditionally owned by the Gadigal
people of the Eora nation.
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From:

Sent: Monday, November 28, 2022 1:07 PM

To:

Subject: RE: Update on AEMC's Transmission Review Contestability worksteam [Public]

|
Here is a Direct link to the The candidate model is very similar to the NSW model, with
a couple of changes aimeu w anuw 1u1 nmuvation.

On the feedback loop rule change request- we will reach out to the other potential proponent. If

Transgrid has a specific time the rule change needs to be in putting it in gives more control on that. | will

let you know whether the other potential proponent does indicate they will be putting it in.

Thanks

erorm: I I s .com >

Sent: Monday, 28 November 2022 12:20 PM

Subject: RE: Update on AEMC's Transmission Review Contestability worksteam [Public]

Hil

Thanks for your note, and no problems on the response. Danielle and | have been playing phone tag
100, so hopefully we can chat later today.

On the contestability pause, | saw that last week, and can see why you would pause when the State’s
are all pulling in different directions. | am struggling to find the Directions paper on the project page —
would you be able to zap through the link? I’'m curious what the candidate model turned out to be,
even though it’s the NSW framework for us.

Cheers

Data Classification: Public

From

Sent: Monday, 28 November 202z 1u.ou A
To: .
Subject: Update on AEMC's Tra.isi oo ieview wuntestability worksteam

Good morning-

Thanks for your message back last week on the feedback loop. Apologies | just realised | did not respond
back. | will send a separate response on that one.

AEM.001.001.4225
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I wanted to give you an update on the Contestability workstream, which you may have seen in
Thursday’s newsletter.

The Commission released its Directions paper on this workstream on Thursday 24 November and has
outlined that it is pausing further work on exploring a national framework for contestability in the
National Electricity Rules.

To provide material benefits to consumers any contestability regime in the National Electricity Rules
would need to be applied on a national basis. Following the announcement of recent initiatives in some
states and territories, it is unlikely an agreed consistent approach to contestability will be implemented
across the national electricity market in the near future. On this basis, it would not be prudent to
continue to focus on this workstream at this time.

We will continue to focus on delivering Stage 3 of its Transmission planning investment review and
progressing recommendations from Stages 2 and Stage 3 of the review via any rule changes received.

The Directions paper can be found on th t includes feedback from stakeholders and a
candidate model of contestability based on tnat teeapack which could be used as a starting point for
more detailed work that would be necessary to agree on a preferred model and determine its benefits,

including carrying out a full cost-benefit assessment.

Please let me know if you would like to talk to us about the Directions paper and the Commission’s
decision to pause the contestability workstream and | can arrange a meeting at a time that suits you.

Kind regards

The Australian Energy Market Commission office is located on land traditionally owned by the Gadigal
people of the Eora nation.

Disclaimer.
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This e-mail may contam privileged and confidential information intended only for the addressees named above. If you are not the intended
’ o ’ ’ “adwvise lhe sender. TransGrid's Privacy Palicy is available on our website
Any use. dissemination, distributior, reproduction of this email is prohibited. Unless explicitly altributed
re those of the author only and do not represent {he official view of TransGrid E-mail communications
with TransGrid may be subject to automated e-mail filtering. which could result in the delay or deletion of a legitimate e-mail before it 1s read
by its intended recipient TransGrid dons not accept hability far any corruption or viruses that arise as a result of 1iis e-mail.

"COVID-19 UPDATE TransGrid office personnel have transitioned to working remolely. staying home to keep our people and community
safe while working to ensure that we continue o provide the support yau need during these uncerlain times. We appreciate slaying
connected is important so while face-to-face meetings have heen susper ded due o physical distancing requirements, we offer other ways
for you to contact us. meet with us aad access the people. information and resources you require " Please consider the environment befure
printing this e-mail.

AEM.001.001.4227



Select Committee on Energy Planning and Regulation in Australia
Submission 3 - Supplementary Submission 1

FOI_CRP0177


Zoe Hilton
Highlight

Zoe Hilton
Highlight


Select Committee on Energy Planning and Regulation in Australia
Submission 3 - Supplementary Submission 1

FOI_CRP0177


Zoe Hilton
Highlight

Zoe Hilton
Highlight


Select Committee on Energy Planning and Regulation in Australia
Submission 3 - Supplementary Submission 1

FOI_CRP0177
AEM.001.001.4257

Transgrid have demonstrated interest in submitting a feedback loop rule change but | think would be
ha to take a back seat If the Clth were able to move reasonably quickly. We met with them last week
to understand the timing of the Humelink CPA 2 better as tHey would like all of the concessional finance,

financeability and feedback loop rule changes made by July-Aug next year to fit with their timing

We don’t have any potential proponents we are actively discussing social licence with — although we are
meeting with next week so can test with him then.

| can follow up with Transgrid later this week to test their appetite on the feedback loop and can get
back to you after that.

Are you able to give me an update on the financeability rule change and if the Clth are still comfortable
being the proponent and likely timetable? At the moment we will have resources ready late Jan and
ideally would start work on it then.

Kind Regards
Danielle

rrom: N -

Sent: Wednesday, 23 November cuzz 2:55 rivi
To: Danielle Beinart
Subject: TPIR rule Chdngc TEYUEDLS [DCL—UITIVIAL]

Hi Danielle
The last time we were in a meeting together you indicated that the AEMC had potential industry
partners to submit the social licence and feedback loop ruled changes, and i} (0|-l can't

remember) indicated that the Cth would be a backup on these request.

I was wondering if you could provide an update as to whether we will need to submit these rule
changes?

Cheers

Electricity | Transmission Branch | Networks Reform Section
Ngunnawal Country, 51 Allara St, Canberra ACT 2601 Australia
Department of Climate ChaniP Fnerov the Fnvirnnment and Water

¢ I |
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rrous:

Sent: Thursday, December 1, 2022 1:22 PM

To: ‘@transgrid.com.au; _@trans grid.com.au
CC:

Subject: Follow-up on feedback loop discussion

Hi-and-

Thanks for your time earlier today to discuss the feedback loop recommendations as part of the
Transmission Planning and Investment Review.

In terms of the rule change process, the fast tracking process is subject to the rule change requests for
the proposed rule changes reflecting, or being consistent with, the relevant conclusions in the AEMC
Rule review. The decision to apply the fast tracked process would therefore be dependent on a legal
assessment of whether any changes in a proposed rule fail to meet this criteria. The standard rule
change process would apply where a proposed rule does not meet this criteria.

On the matter of ISP updates, the relevant provisions are in clause 5.22.15 of the NER. There are only
three circumstances where AEMO must publish an ISP update:
e a RIT-T proponent's preferred option for an actionable ISP project fails to satisfy the trigger
event set out in clause 5.16A.5(b) (ie, the project does not pass the feedback loop);
e there is no credible option for an actionable ISP project that satisfies the regulatory investment
test for transmission under rule 5.16A (ie, no credible option passes the RIT-T); or
e in the course of assessing a preferred option in respect of an actionable ISP project for the
purposes of clauses 5.16A.5(b), AEMO considers that there is a material change to the need for,
or characteristics of another actionable ISP project.

Clause 5.22.15(b) also requires AEMO to assess the impact of new information on the optimal
development path as soon as practicable (if the impact is expected to be material), and this may trigger
a subsequent consultation process. As discussed on our call, the issue of new government policies etc

affecting the optimal development path is a broader I1SP-level consideration and not directly related to
the recommendations for the feedback loop.

Please don’t hesitate to reach out if you have any questions, or would like to set up another call to
discuss.

Kind regards
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From:

Sent: Thursday, May 11, 2023 11:49 AM
To:

Subject: RE: Financeability rule change

I
Thanks for providing this info — much appreciated. | have ensured that appropriate caveats are in the
slide shared with internal colleagues.

Let me know if you'd like a further conversation on any of the above.

Regards,

From: [N N 2= cov.au>

Sent: Monday, 8 May 2023 1:24 PM

To: | T < 1 0.com.au>

Subject: RE: Financeability rule change
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Rule change Submitted? By Timing (best Process Sponsor and other
whom? guess) nfo
Feedback loop rule Not submitted yet, | Expecting to Standard

change

expected from

receive it within the

Sponsor: IiW
I untif 1

Minister Bowen month. Looking to Lune)
(DCCEEW). commence end
2023*
Minister Potential to fast Fast tracked [Sponsor: N
suwdh. track. if so, draft intended)
determination early
August (if not
consult early
August). Final Due
end October 2023
Minister Consultation paper [Standard
sowen. end May 2023.
Final determination ill be run in parallel
due end November ith concessional
2023. inance.
nw ralled
Minister Consultation paper [Btandard
Bowen end May 2023.
Final determination ill be run in parallel
due end November ith financeability
2023, Iria ~rallad:
Harmonisation rule No, expected Approx July 2023. [Btandard
changes from from Minister
amendments to the Bowen.
NEO (*priority
package’)
Emissions rule No, expected Approx July 2023. [Btandard
change- rules for from Minister
network/pipeline Bowen. Will be run in parallel
expenditure with other emissions
proposals and rute change.
assessment (opex
and capex)
EAP1 No, expected Quarter 3 2023 Standard sponsor: [ NGN0R
from Minister consultation ]

Bowen.

commence (if
received).
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Yes — happy for-to reach out to Jo and | on that rule change,

Regards,

ier
A
4 800, ¢

From:

Sent: Friday, 28 April 2023 12:07 Fw

<
Cc:

Subject: Financeaouiy ruie cnange

o =<

| hope you are both well, and [} hope you had a great holiday!

| wanted to connect you withm Andrew is the project lead for the financeability rule change.
C

Would you two be the best A ontact for discussions on the financeability rule change?

Kind regards,

AEM.001.001.7773
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From:

I
Sent: Tuesday, July 18, 2023 4:00 PM
To:
cc: I
Subject: RE: Feedback loop rule change request up on our website
o

Apologies for the delay in responding to this.

Neither the rules nor guidelines will not be in place for any upcoming feedback loop requests that we

can foresee, so | think the urgency is low from an AEMO perspective. It's hard to say exactly when this
needs to be in place given this. | hope that makes sense.

Regards,

nfi e use of the intended rec i
ng Ty : )
cc : gl :

From: | - - < . gov.au>

Sent: Thursday, 13 July 2023 2:22 PM

aer.gov.au>;
aemo.com.au>; aer.gov.au>

aemc.gov.au>; @aemc.gov.au>
Subject: Feedback loop rule change request up on our website

Hi All

I hope you are well.

| wanted to let you know that th¢ 1as been received from Minster
Bowen and is up on our website.
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Notes from meeting with Transgrid 24/02/2023

Provide us with an overview of the problem — ensure alignment — talk about design
principles
They anticipate they have time — think RTN will solves VNI and Humelnk — so we don’t need
to reply on government funding
Concerned about the aer discretion and investment certainty — concerned about putting the
aer into a quasi-ratings agency role. Keen to push for certainty and

-from Finance : Transgrid — current regulatory framework doesn’t give the certainty of
a commensurate return
Equity is the highest form of risk capital — pivate investment will only be forthcoming if the
regulatory framework gives them certainty — greenfield projects are not the same risk profile
as bau projects
Requires significant debt financing — if cash flows are insufficient to meet debt financing
requirements
Likely to see deferrals or delays

-— overview of the design principles
Principles:

o Any rule change would apply only to actionable isp projects — no implications for the
rori and no change to existing rab assets or non isp investment. Actionable isp[
specific

o These actionable isp projects are in the long term benefits of consumers

o In pactice the final investment decision is at or before cpa 1 = not realistic for a tnsp
to decide to not proceed with a project at the end of cpa 2. Too much reputational
risk for a project to not proceed. Investors need to commit capital much earlier in
the process.

o That any solution needs to be objective test that investors can see prior to when
investors make the FID — which would be prior to cpa 1. (unless investors have
certainty around financeability at that stage they are being asked to nevst capital
without knowing whether an issue exists

o Thisis from the perspective of investors — if they don’t have clarity

A precise formula based test — that will trigger a FA test.

Objective — defied as a quantitative measure

- it’s a matter of discretion-

The issue is a cashflow — any remedial action would be a NPV neutral depreciation
adjustment

AER would have a guideline — is that sufficient to provide the level of confidence that is
needed?

Timing issue — investors being asked to make an “irrevocable decision”

_= steps to whether it | a problem — then what you would do about that problem.
Transgrid — asking about level of formulaic approach versus a more qualitative approach. But
they assert that there are other factors to consider.

Emphasising the benchmark basis — not looking at the feature of a specific business
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