
 

 

Submission - Legislative Assembly for the Australian Capital Territory 

Background 

The ACT Integrity Commission Bill 2018 was passed on 29 November 2018. It followed the conduct 
of two select committee inquiries—1. Inquiry into an Independent Integrity Commission 2018 
(Dissolved); and 2. Inquiry into the establishment of an Integrity Commission for the ACT. 

The Office of the Legislative Assembly made submissions to both of these inquiries (available on the 
Assembly website) addressing a range of matters including about the importance of upholding and 
protecting the powers, privileges and immunities of the Assembly.  

The second select committee recommended that the Assembly’s Standing Committee on 
Administration and Procedure consider the arrangements necessary for an independent process to 
advise on claims of parliamentary privilege that arise during Commission investigations and present 
a proposal to the Assembly.  

Against that background, the Standing Committee on Administration and Procedure developed a 
protocol for dealing with claims of parliamentary privilege in the form of a motion for a continuing 
resolution (continuing resolution 4A) which the Assembly agreed to on 29 November 2018 
(Attachment A). 

Later, the Assembly passed an amendment bill directed towards addressing the sorts of issues that 
emerged in the course of a dispute between the Legislative Council of Western Australia, the WA 
Corruption and Crime Commission and the WA Department of Premier and Cabinet concerning 
access to email documents of former members of the Legislative Council. 

Source of the Assembly’s privileges 

By reason of s 24 of the Australian Capital Territory (Self-Government) Act 1988 (Cth), the Assembly, 
its committees, and its members have the same powers, privileges and immunities as the House of 
Representatives, its committees and members. Accordingly, the Parliamentary Privileges Act 1987 
(Cth) applies to the Assembly, its committees, and its members. 

Integrity Commission Act 

Section 7 of the Integrity Commission Act 2018 (the Integrity Commission Act) provides that the 
enactment does not affect the law relating to the privileges of the Assembly or of another Australian 
parliament or their houses.  

Section 177 of the Integrity Commission Act provides that if a claim of parliamentary privilege is 
made during the exercise of the Commission’s functions, ‘it must be dealt with by the Assembly’. 

Section 178 provides that parliamentary privilege is expressly waived in relation to MLAs’ 
declarations of interests in order that the Integrity Commission may consider such material in 
making a finding, opinion or recommendation about the disclosure or non-disclosure of a given 
matter. The waiver is required as the declarations regime is provided for by way of continuing 
resolution and is, therefore, a proceeding in Parliament for the purposes of Article 9 of the Bill of 
Rights 1689 and s 16 of the Parliamentary Privileges Act. 
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The Integrity Commission Act also contains a number of provisions relating to handling ‘Assembly 
information’ (for more information on this, see under the heading Integrity Commission Amendment 
Bill 2022 below).  

Continuing resolution 4A 

The resolution has the following features: 

• It affirms the right of members to make a claim of parliamentary privilege in the course of the 
exercise of a power or function by the Integrity Commission. 

• Claims may be made during the course of a public examination or where the Commission seeks 
to exercise a power to inspect, examine, make a record of, copy, or take possession of information, 
data, records or documents that have been prepared or received by the Assembly, its members, 
staff of members or the Office of the Legislative Assembly in connection with the roles and functions 
of the Assembly, its committee or its members. 

• Establishes a process for making claims, for disputing claims and for adjudicating claims of 
privilege through the appointment, by the Speaker, of an independent legal arbiter and the 
application of the three-step assessment.1 

Integrity Commission Amendment Bill 2022 

On 9 June 2022, the Speaker introduced the Integrity Commission Amendment Bill (later passed by 
the Assembly) which amended the Integrity Commission Act in order to clarify arrangements for 
handling potentially privileged information. 

The explanatory statement to the Bill, notes that: 

Section 8 of the Integrity Commission Act 2018 (the Act) provides among other things 
that, with the exception of the express statutory waiver of privilege provided for at 
section 178, the Act does not affect the law relating to the privileges of the Legislative 
Assembly or of any other Australian parliament. 

Section 177 of the Act provides that a claim of parliamentary privilege made in the 
course of the exercise of the Commission’s functions must be dealt with by the 
Assembly. In accordance with section 177 of the Act and the Assembly’s power to make 
rules and orders pursuant to section 21 of the Self Government Act, the Assembly has 
passed a resolution establishing a procedure for dealing with such claims. Assembly 
continuing resolution 4A provides that: 

• a member or former member is entitled to make claims in relation to 
parliamentary privilege if the Integrity Commission or a person acting under the 
direction of the Commission seeks to exercise a power to inspect, examine, 
make a record of, copy, or take possession of ‘Assembly information’ that is 
held by the Assembly, an Assembly committee, a member or a former member, 

 
1 It is based on the test (sometimes called the ‘Breen test’) developed by the NSW Legislative Council Privileges 
Committee in 2004. See NSW Legislative Council Standing Committee on Parliamentary Privilege and Ethics, 
Parliamentary privilege and seizure of documents by ICAC No 2, Report No 28, March 2004, p 8. 
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or that is held by another person or entity on behalf of the Assembly, an 
Assembly committee, a member or a former member; and   

• it is the right of the Assembly to determine claims of parliamentary privilege 
over material sought to be seized or accessed by the Integrity Commission 
regardless of the form of the material or the means by which the Commission 
seeks seizure or access. 

Where claims are made that are not accepted by the Commission, an independent legal 
arbiter is appointed by the Speaker to assess and determine them on behalf of the 
Assembly. 

While it is clear enough that the Act does not abrogate the Assembly’s privileges, 
certain features of the Act relating to the provision of information to the Commission—
through, for example, examinations, preliminary inquiry notices, warrants, and 
information requests—potentially obscure the obligations that are imposed on the 
Commission, witnesses before the Commission, and others to ensure that the 
Assembly’s procedures for making and determining parliamentary privilege claims are 
complied with and to avoid possible contempts being committed against the Assembly. 

The lack of specific statutory provisions for handling potentially privileged material may 
place those who are the subject of the exercise of one or more of the Commission’s 
information gathering powers (for instance the head of service or a director general) in 
a difficult position. 

On one hand, refusal to provide information sought by the Commission may, in certain 
circumstances, be treated as a possible contempt against the Commission. On the other 
hand, the provision of information to the Commission relating to ‘proceedings in 
Parliament’ may enliven the Assembly’s contempt power.   

A statutory remedy is needed to prevent such difficulties from arising. 

These are not academic concerns. Conflicts have been observed in other jurisdictions 
between integrity-styled commissions, legislative chambers and the Executive. Most 
recently, a protracted dispute between the Legislative Council of Western Australia 
(WA), the WA Corruption and Crime Commission (CCC), and the WA Department of 
Premier and Cabinet has caught the attention of parliaments across Australia.   

The dispute arose in the course of the CCC seeking to access email documents of former 
Members of the Legislative Council that had been held on an ICT system administered 
by the government department. The material had not been the subject of any 
determination by the Legislative Council as to whether the documents, or any part of 
the documents, were protected by parliamentary privilege. Instead, in responding to 
the CCC’s notices of production, the department had purported to itself determine 
whether or not parliamentary privilege applied to the documents, an approach that was 
rejected by the Legislative Council and ultimately led to litigation in the Supreme Court 
of Western Australia. 

In President of the Legislative Council of Western Australia v Corruption and Crime 
Commission [No 2] [2-21] WASC 22, Justice Hall held that: 
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Whether privilege applied to any particular document was a question to be 
determined either by Parliament itself or by the courts or by some person 
authorised to do so by Parliament or a court. The recipient of the notices was not 
authorised to make a determination of whether parliamentary privilege applied 
to any of the documents for the purpose of deciding which documents were 
required to be delivered to the CCC. Nor could the recipient authorise another 
person or body to do so. 

The method used to determine privilege in this case was not one in which 
Parliament or the courts were involved, nor was it authorised by either 
Parliament or a court. The question of which documents were subject to privilege 
was not, therefore, lawfully determined. Accordingly, the production of the 
documents and the receipt of them by the CCC on the incorrect assumption that 
privilege had been lawfully determined should not have occurred. 

To avoid similar problems emerging in the ACT jurisdiction, the Integrity Commission 
Amendment Bill 2022 seeks to introduce additional arrangements for the handling of 
potentially privileged information to guard again inadvertent breaches or possible 
contempts against the Assembly. It also seeks to reduce the possibility of disputes 
arising between the Legislative Assembly, the Commission, heads of public sector 
entities and others who may be regarded as holding information that is potentially 
protected by parliamentary privilege. 

Among other matters, the Bill makes provision for ‘Assembly information’, a broad class 
of information into which material covered by parliamentary privilege will necessarily 
fall. It establishes particular arrangements for handling such information in relation to 
the exercise of the following powers and functions by the Commission, including: 

• requests for information from heads of public sector entities; 

• preliminary inquiry notices; 

• search warrants; and 

• examination summonses. 

Importantly, the amendments in the Bill do nothing to prevent the Commission from 
investigating matters that arise in connection with Members of the Legislative Assembly 
or staff. Nor does the Bill prevent the Commission from accessing documents or things 
that are not covered by parliamentary privilege. 

Memorandum of Understanding between OLA and CMTEDD 

After a select committee on Privileges report in 2002 made comments about how Member data 
should be stored and accessed, a further report of the Standing Committee on Administration and 
Procedure in November 2003 (Report No. 4) made the following recommendation: 

The committee recommends that a memorandum of understanding be developed between 
the ACT Executive, through the relevant Minister (at the present time, the Treasurer), and 
the Legislative Assembly, through the Speaker, which clearly affirms that: 
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a) there is distinct separation of the roles and functions of the executive and legislative 
arms in the ACT’s system of Government, requiring that the Assembly have 
managerial and institutional autonomy with regard to the operation of its IT 
network and data storage; 

b) in terms of InTACT’s development, servicing and maintenance of the Legislative 
Assembly’s IT network and data storage, InTACT reports not to the ACT Executive 
but to the Speaker via the Clerk of the Assembly; 

c) the ACT Executive undertake not to interfere in the administration and operation of 
the Assembly’s IT network and data storage; and  

d) information stored on and communicated via the Assembly’s network will not be 
passed on to personnel operating under the direction of the ACT Executive (ie 
InTACT and departmental officials) without the specific agreement of the Clerk and 
having regard to matters of parliamentary privilege. 

Subsequently, an MoU was entered into between the Speaker and the relevant Minister – see 
Attachment B for the current memorandum, which is currently in the process of being updated. 

Whilst the MoU primarily deals with the administrative and financial details of the provision of IT 
services to the legislature, it does contain the following section, which may be relevant to your 
inquiry: 

6.2. Privacy and security issues 

6.2.1. DDTS will ensure security and privacy for the ACT Legislative Assembly’s electronic 
information and data is in accordance with the DDTS Cyber Security Policy.  

6.2.2. The ACT Legislative Assembly will have visibility of the security and privacy of its electronic 
data. DDTS staff involved in supporting the ACT Legislative Assembly’s IT systems will be 
baseline vetted to hold this position of trust. 

6.2.3. To maintain the privacy and security of the ACT Legislative Assembly’s electronic information 
and systems, the Assembly and DDTS will work together to logically separate the Assembly’s 
computing environment from the whole of government network by maintaining the 
Assembly’s computing systems as a separate ‘organisational unit’. 

6.2.4. Given the privilege afforded parliaments, information hosted or gathered by DDTS, or by 
providers contracted on their behalf, including that generated in monitoring the 
performance, usage and security of the ACT Legislative Assembly’s computing systems, will 
not be provided to or shared with any other party—including Executive directorates or 
agencies—without specific permission from the ACT Legislative Assembly. 
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Attachment A – Assembly continuing resolution of 29 November 2018 
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Attachment B – Memorandum of Understanding between OLA and 
CMTEDD, November 2021 
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