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YOY railed wi1h me the ql.elotion whether fringe bllrwfitl wtllctl J'OU rwceMM:I llINIIt • Member or tN

Hooae of R'Pf'BHntatiYet rorm part of ,out aIOINInC8 by way of salary ." the purpoH3 at
~ your enftement Ie superannuatlon on oe&q to be. member.

Section 18(1) of the Pat1iamentary ContribUtory Suplmnnuation Act 1948 ("the Act") which I

understand applies to you a!> a member provides tl'\at • member whO ceasn to be entitled to •
partiamentary aDowanc:e shOUld be entiIed to benefrt5 in ac:eotdance wt!h the secrton. Subsection (1")

ptO'o'ktes that where .... period Qf service of. member is not leN thin 12 yrerIn.• WI your cae, ttlen

sut;eet to auDHCtions wtMch I assume do not apply «8A) .00 (SC» the benefit shall be a retiring

allOw8ncc during the member's lifetime at the rate applicabllll In eccordeno! wCttl 1M SC8Ie set: out In

,u_(6).

Subsection (6) states that the rate d retlrtng abwanoe payabte to.~ 18 such pel1::e>4ege d the

rate- or patIIrnentary alIowanee ftw the time being paylltMe to. M@mber as is eppficabIl! In ae:c::::ora.nce
.." the scale Nt out. DependIng on the period it riseS from SO% to 75%.

There is a note to me subsection that tI'Ie rate of parlementary allowance foe the ttme being payllble

may be affected by s.22T. I have lOOked at s.22T and have no rIonnatiOn befDnI me to fatm • vtew

whether it does. Havr.g read it I assume that It does not.

Par.graph (b) of the- del\nllon of pertiaMentary elIow8nce states:

"(b) An B!1owanc& by way 01 sslltY under 1.4 d the Parl;ement8ry~~ Act

1952 (<<her than an tJlkJwllnal by way d s.!1aty payable by reason d the

hoIdJng 01 • parliculM ott'".ce or tne perfotming 01 patf1CuIM functions in. Of kI

relation 10 th6 parliament oreithef' house):· (emphiaia added)

As you have panted out ·afJow.tnce by way of salary" ~ deftned by •.4(1) of the Act, it statet that it

"does ttOf itIdI.KJe special~ Of omce. eIector.JI allow8nce. fnt~ aIowance tJ(' eny

allowance incJud8d in .. cItJ" of eflowances pre.sc:tfbed fbr iN~ 01 this ~fifJition.• I 8m not

3Wan! d any aIawance ()(' any a!lo'llwances IrclJded in II class d atIOw8nces be:k\g presctI)ed for the
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purpoeea of the definItIOn. II it to be noted I\8t II daM not apeclncaIly exclude allow8nta 01 the

naN.. of fr1ngo ....lils I haw _ ol the rogINtIono u'- "'" Ad ond I can lind Idling In IIlom

that woutd a.dude aRow8ncelfor tnng. benMiti from tr'le~.

By beIf the failure to menUon Of pretK:ribe "fri'lge benefit,- n ~ eJdudecf _ .. athw aIowraI

5Upports an argument thet they are not Intended to be exckided from the definition -anowance by way

of NlOIY'.

This definition hat to be read therefore into the definition of -par1iamematy altcJqnce- J)alragt3pn (b)

..t out above because II: commences with -An artowance by way 01 AlM'f and thefefore, subject to

any oU1ef tl!levant provision (I have not found one), the mltter yOU nave ,..ised depelKts on whether

Ole fringe beneMs in question are .lJowen~ -r.y way of uJ.ry-.

A proy;aion of some signlrlCal"lCe IS S. , 3 of the Act found In -Part rv - Contributions·, It prcMdn Ihat.

person entitled to • partiementary aUowance ahal cb1ng his or her penoct d HIYiee pay c:onrilutiona
to 1he Comrnonwealtf'\ .t ,.tes per month being • percentage -of ,,.,. montf'aIy amount of the

parliamentary~ to which he (JI' she is entmecr depending on whether !he member's period of

~ice Is less than 18 ye.l'$ or not.

H"';ng _10 '" Iho provisions of the Act to wIlicll I have _mod 1 think • should IoIow "'ol I -ell

allowance by way of..lory' i1cIudes lrInge _ • membefl oonlrIblItIon. would .100 have to lilke

them r.to account In assnsIng the member's monthly conb1buUons.

Section .. of the Partiamentary AIIOWInCeS Act 1952 provides'

"Thora 11III payable 10 '""""-s sudI .-.""". (1fl</lM1ing__ In _

Mth 5.48 of the CoMtIutJon) os ate determined by me RemulHK8tion Tffbunal In

pursuance of subsecfion 7(1) and (") of"", Remuneration Tribunals Act 1973."

In this act -member" is a reference to • member d either House of the Parlament.

-AIIowance-" deftned in 5.3 of Ihe Remuneraoon Tribunal Act 1973 a including but not 1mIted., -en

ennuaJ allowance end 8 travelling aHow,nce-,

(a) ~s tM annual allOWance payabk! for the purposes of s."8 of tf'1e Constituticn; and

(b) tsldentlfled in the determination as be.. ..-y..

5ectIon 7 of tI'le Ad. provides

'(1) The Tribunal shall from ttme to time as ptOlIided by this Part enquire and

cJetet'tnine the allowances (InCludIng elOw8nCes i'I accomance wtM s.48 of the

Constttunon) to be peJd out of the public moneys Of me Com~aII'tt to
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membe,. d the Psrlla/Mnt by I'NSOtl of their mt9mberahtJ 01 the Par1iament

or by IN.... of their~ __ -. or petfomW>g __

tunc:tioM in. orin "".tiOft lb, 1M pMiamenforMhet" houN of".. PatNmrHlt.·

(fA) me ft1bu11l.1 tJ'NIy deIwm.,. Iftlf. portJon of palflefMl'ltary baR saIery. not

~'''Y __ "" ...~ of ... -.".,y CoflIribuIory
__1..'.

_.,01 ... Con~1l<>np<o¥ideo Ihat:

1Jtltil Parfi&menl~ ptOtIides each Senelot end each frA6mbfK of l1'NI~ of

R8pt'Nentat1\oe.s $1'1" tweeivlt an aIow8ncw 01 £..00 PfN reM 10 be reckoned from the

dey on whdt he taw his sear.•

Pa~nt h:a. of cour.... -otherw'ise providecr. But 5.7(1) atl. preserves the notOn tA •.4!

1tlIcMal1Cel.

SectIon 7(.) relates to enquiries into m8lter1: aignif\r.;lntly related to the atIowances reIaIed b

memborahip of the P'iu1&amont as referred to in subseCtion 7(1). I heve no reason to think Ihet

lubHCtion (4) is reletant in thi5 CMe.

Reference is made to "baSe $II/sty" in the pamphlet distrlMed by the Departmenl of Finance end

Administration. Rotecence Is 1110 made to the parlarnentaty IIUOwanCa wtlIctt is equMl!d with becJt

bench "*y. The arm 'Nc* b/Jndl $lI/ary'" Is not used In the~~ as fat .. my readine
DO"- The Ienn "!we SIJItIr; is no uled Md r assume it Is • reference to the defiMiOn I have cited.

The term -parti8mentaly allowance" Is however the relevant mattef and it means as the de~nition8 set
""'llbow! _.,_. -on__ by wayofoalMy"•

.... • result 01 these provisions one may reas.on.bfy c:oncU2e that~ CXJf\$titutes the perIiamentaf't

IIIIOwance on wtUch • benefit Is based: Is dependent on the deftnition of -en allowance by wey of

S8/o1Y.

~ Is poosibIy true for !he _ 01 eonsideMg .... m8IIer !hal. In D<dinaIy p8f1ance, reIorenc:oo io

made to 1Jedr bench$~ and thai ttl. is an amount whICh i$ paid to member,;; periodieely.

However. In commerce ~nercQy. particulart;' in refation to executive positiont. it is f'I(M' common to

........ ooIory 01 a """"" as lncUding not on~ Ihe annual amount actuoIIy pa;d periodioaI1y l>uI alSo

any benefits IUCh • aUp8l'8nnuation c:ontributkms and the pl'OYision of • car Of teephone and

pel1'lApi heelth MnafIt, whICh the emplOyer ptOvides Of ~ts and that tneee I:rtter 8l'I'IOUnb are

ttNted • ~ d the employee" Ulary packafe. In Ihe ordinary course !hey torm dM basis of 1he

frirIg@ ber.elb III. and ate • ." into account for dher purposes as .-e thOle identJfied abOve and

provided to mernbeIs of PilrlamBnt
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I think there are IItn;)ng argument. to auppon the VIew tNt. in • c:ornmerci&l context, they would be

treated .. part 01 the u&ary of emptoyMs who reoelVtd them. The fae1 th.r: fringe benefitslf'8 not

"xed In the hands of the employee dOft not determine tn. mItIw.

Of C:OUf'M, MvIng ~ard to plit P'l'etkM. any IIIVlJI'Mnt that fMge beneftta ... to t. ancIuded In "fhe

parliamentary aIk1wsnat· of • former no.embef of PaNmenI tor the pIA"pOHt of Cllculnng !'til or her

pension enWernent is likely to be strongty misted beaM., to date tt'ey h8Ye not been 10 included

...a: to do 50 would be seen. giving memDef$ much grea_ benefits than thought to be the C8H.

However, .. I have ob5efved much ckopends on the meaning given by the Ad to -an aIowa1Jce by wey

cI saJaty" If support it to be found for the view th8l: payments which constitute fringe beneflta are

included in it. It \riI be obIefwd that the defvlltic:n 01 ·eIJowance by wey at sttlery" apecirIcaIIy

elCdudes spedaI aDoweneea of oft\ces. "*<:torate aRowances and trell'ellng eIowIInces. Theu ere not

nonnaly seen as part or the base salary of memberl but parflament ties t.pedtk:aly exducled !hem

fn:lm the derltlition and therefofe they support an argument that Il1nge benefits such as thoSe outlined

in the Depwii, ...1tIlI correspondence as app¥nsJ to you inWdlng the car are. wittlln the meaning of

tM Act. -aIOwance.S by ..ey of saJaty". The wordt -by way or allO Invite. compen.on wt'lich eqUIItH

an anowence of pet5ONI' benefit to a member peid in leu 01 rousing bIrse uJety.

In my vtew . there are strong arguments 10 support the propo5I!iOn that they are so lncludeCl. The~

_ • Iell<lenGy in my ""'" in P"""'" lor Ille _ not .. puoh up ... _ soIory but ..

reward rnembef$ by WiI'f d additional alowancel The fK't ttlaI this is done rMf weB heY'! been

encouraee<l in .., years by the c;:in;urnlWnce that. 10 !he extent that they c:onatitute fmge benefits,

they are not taxed in the hands of tnelTIberI or senators. TNI tendency, however, II difficuft 10 U.. .,

it baI5 for construing the wonts -a/JowanCe.S", way of...,y-.

NotwIthStanding that I cen Me strong 8rguments In fevour of ~1s vtew I am indlned Ii:) ttlfnk th8t J •

~ locNc:ed at the matter thoroughly 1nduding pest klgtslltion and poacDce in relation to ...... end

benofils.... _pmenI over Ihe yooa of !he Porlllmenlory~ _. "'"

6ppOIIllnlGnt or. Remuneration TrtlunaI and did !IO in the context f1f the Iegt-'etion I ha.... reterrecI to

above, it rney wei hoid that the fringe benefilS)lOU rec:eNed were not ~.rnt:XItJt& by "1of••Wy"wllMJ

the meaning d the Ad . Ie would !JI!I some support from $ .•8 of Ih& constitution b the view Iha1 wMt

was il1ended so be included ... the pantamentaty a\lcManc:e fOr auperannuetion purpoIH " What is

referred 10 n the RerrKMlef'atiOn Tribunal Ad. as ",. pBrtWrJentMy be» sthty", Tha fact that

contritwAions would, if the argument In your hlyour~ eom:et. hive to be bated on an amounl

Which inetuded the value 01 the fringe benefits alaO l$$isIs the argument thM Iher" not Included.

The benefita made available to members rMUlt fTom decisions of the.R~ Tribunal pursuant

to Its p:NMrs Ul'1der s.7(1) of the RemunerMion Tribunal~ 1973. These detennIne the partiement8ry

base aMary pIl)'sble to members as ." amount. pc!( annum peyebla month~. It is ttlllllO oM\ICh the

o.p.tru....lt of Finance refer1: as -be..u~
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In yOUr caM, electDral .tIotnnce. trewetmg aSowanct, prowiaio.. ~ prMie C* and otr'lIr~.

irO..IdIng IP)UM .-xl dependent e:tlildren~ In 2008 rG 200D... hi IIftIr'I from ..

Oet*bhent of F"lMnCIIlt~.IDIltHed $81.835 Mel $05,488~. In nwking IIUperatlnuation

~ ....., the Ad. f they were.., d the~I"'f1iIkM'ance. Chete WOUld have 10 bit a
celaJlltion MCh month 6n rupeet d each member of the fr1nge benofits made availeble during It\a(

month. even though not nec:esurtly paid hllAllht,. This wootd be aeen as • eomphcation which. it

mlgIllbelhouglt..OOV_' dkl noI "lend.

Under .. def\t,itiLw. of.~ by _y til s.-,y- It • open to gcMImment to prueribe other

IIIowIncn as not being inclUded In the' emount by way of NIIlt)'. This is • dY by whiCft •

goyemmcnl ..... ovni1 rmoo "",_.Iring '"_. nhoi nol dono 1I1iD. n..... be ....

Ita IUJIPOl1ed the vieW that rm;e beneftts are:, in 'fOAl ease. Ail inCluded In sa*Y and 1hen:IIl:Ke in.....__.-..ce""...........-_
In exptIlIing the$e vtews II oMJl be appwertllhod thrI iSIUl'S involVed are c:ompee. and that there are

Itrtlng .-gumetJts. ellher Yn/If. I think tt'le mafter )IOU have rai5ed it IUttOUnded by lutricienI doubt for

1M Department to be asked to Obtain an opinion frOm independent oounsef as 10 whether or not theSe

omou'" ... port til .._nee by ..., of solar; for ..... .....-. tillIle .........",..,C_
SuperannuatIOn AD. '948.

BOB ELLICOTT




