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£ Bustratasian Convenience and Petrolevm
P 4 Marksters Associafion

7 January 2009

Mr John Carter

Committee Secretary

Senate Education, Employment ond Workplace Reiations Commities
Department of the Senate

PO Box 6100

Parliament House

CANBERRA ACT 24600

Dear Mr Carter
Submission to the Inquiry into the Fair Wark Bill 2008

We attach a brief submission to the Senate Inquiry on behalf of our crganisation, which
ouilines our specific concerns in relation to certain elements of the Bill and how we view
these in terms of a fair and balanced ocutcome.

In general, our view is that the Bill is not a complex document and that it attempis o
bring a balance of rights and obligations for the primary parficipants in the workplace,
namely, employers and their employees. Most provisions of the Bill achieve that
balance, with the exception of those major concermns raised by many of the peak
employer organisations.

As an organisation representing employer inferests we share those concerns, particularly
as they relate to:

= Right of Entry
= Transfer of Business
= Good Faith Bargaining

Our submission addresses those concerns and if you have any quaries in relation 1o s
content, please contact me on {03} $855 5492.

Yours sincerely
Margaret Tc:y!or

Workplace Relations Adviser
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Who is ACAPMA?

ACAPMA is the acronym for the Australasian Convenience and Pelreleum Marketars
Association.

ACAPMA is a registered national employer body representing the inferests of distributors
and retailers in the fuel industry.

Members are predominanily regionally and rurally based and account for 75% of al
country sales to the end user or consumer, and handle about 358% of dll petroleum sales
in Australia.

Members are small to medium enterprises employing in excess of 5000 Ausiralians.

Previously known as the Australian Petroleum Agenis and Distribuiors Association
(APADA) ACAPMA has been assisting petroleum marketers for over 30 yaars,

ACAPMA Member Profile

Our members operate businesses that can be described by one or more of the following
statements:

Business operates mainly in regional and rurcl areas.

Own or operate inland storage faciities.

Operates its own tanker fleet or use cartage coniractors.

Customers include transport, primary producers, industrial companies and government
agencies.

Retail supply and operation including company owned, independent and commission
agent.

Shop offer is more in line with the community needs.

Retail has strong independent branding and shop offer.

Are large employers and trainers in regional and rurat communities.

Are profitable and want fo develop their business further.
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2.

Qur submission:

ACAPMA believes, while in a general sense the Fair Work Bill currently being debatad
and assessed is a less complex piece of legislation than ifs predecessor, there are o
crifical number of areas that need consideration by this Senate Inquiry. In specific terms
these relate to:

« Right of enfry provisions

We are concerned at the provisions of the Bill relating fo this which are o be foundin
Chapter 3, Part 3- 4. Our major concern relates to the apparent remavai of the
resirictions to entry by union officials and, in particular, their ability to gain cccess o non-
union members' records. Surely if is ethically wrong for a person's confidenticd
employment details to be “lawiully” revealed to an organisation of which they are nal o
member.

However, in relation to the laiter, we are encouraged by the Minister's commenis 1o the
Ausiralian Industry Group (8.12.08) that: “We are allowing ¢ right of entfry permil holder
to inspect enly those documents that are directly relevant fo invesfigating o breach of
an award or the Act that affects a member of the union.” And further that “"Any claim
this can be used to copy lisis of names and addresses of employeesis unfounded....
Privacy Act requirements apply and any misuse resulfs in a significant fine and the
cancellaiion of the permit.” This does clarify the situation, but we feel it should be made
quite clear in the legislation that a union can only inspect the records of o member,
otherwise it can lead to argument and dissension with the relevant union and ernployer.

Overall, there is concern also at the apparent expansion of right of eniry provisions
generally.

=  Transmission of business

This element has always created confusion among employers and has been the subjact
of legal arguments over fime. Now fo be known as “Transfer of business” it seems tha
legislation in ifs current form offers significani changes 1o fransmission rules.

For example, the Bill proposes expanding the existing protections for emgiovess which, in
turn, will create broader obligations for employers. A iransfer of business will occur in the
following situation:

Where emrployees of the old employer join the new employer within thre= moenths:

The work the employee peforms for the new employer is the same or substanticily similor
An out-sourcing or in-sourcing of work from or to ihe naw employer; and

There is a transfer of assels used ir the business between the old and new employers.
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So that the new test focuses on there being a similarity in the work performed, rather than

looking at whether a business — or part of a businass - has been fransfenred as is the case
at present,

There needs to be greater clarity in terms of what happens to industrial instruments
covering employees involved in business transfers. Perhaps this may be clarified by the
transitional Bill.

In our view, arguably the fransfer of business provisions presenis the most significart
changes in the legislation.

= Good faith bargaining

This element of the Bill has created a great decl of confusion and angst among
employers and their represeniatives. It appears prima facie significanily skewead 1o ihe
rights of unions rather than a balancad approach recognizing employers and their
employees who do not wish to have representation in the bargaining process.

With all the best will in the world, an uneven bargaining surfoce may weli be considers
a step into the past. Whatever, one may say about WorkChoices, it did recognize H .\,i i
some workplaces, employers and employees were prepared 1o negotiaie and
implement their preferred path of agreement-making. This is not to say that unions
should not have the right to represent those who choose membership but there must be
freedom of association rights for all,

In summary:

While the Bill presents some significant changes for employers, af the same time it
broadens employee entitlements and protections, and restores the focus on colieciive
bargaining that will now be under one stream, i.e. there will no legisiative distination
between union and non-union agreements, and all agreements will be made directly
with employees.

The critical issues, we believe, are those itemized in this submission; howaver, our views
generally concur with those expressed by the peak employer organizations.

Uttimately, it will be a balancing act to ensure that the interests of both employears and
employees are protected against the effects of the global instability and enable joks 1o
be sustained. In the case of ACAPMA members this is particularly imporfant given our
business focus fies predominantly within regional and rural Australia.

ihoos



