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ABOUT US 

 
 
Consult Australia is the industry association representing 
consulting businesses in design, advisory and engineering, an 
industry comprised of over 55,000 businesses across Australia. 
This includes some of Australia’s top 500 companies and many 
small businesses (97%). Our members provide solutions for 
individual consumers through to major companies in the private 
sector and across all tiers of government. Our industry is a job 
creator for the Australian economy, directly employing 240,000 
people. The services we provide unlock many more jobs across the 
construction industry and the broader community. 

 
 
 
Our members include: 
 

 

 

 

 
 
 

 
A full membership list is available at: https://www.consultaustralia.com.au/home/about-
us/members 
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Such terms are appropriate for 
contractors/constructors who 
build/construct the final product. 
Fitness for purpose obligations are not 
appropriate for consultants because 
consultants provide professional 
design/advisory services but do not 
build/construct the final product.  

A fitness for purpose obligation, 
especially in the form of a warranty is 
a term of concern because it 
represents a heightened standard of 
care. Further it is not likely to be 
covered by a consultant’s typical PI 
insurance policy.  

expected of a consultant performing 
the same or similar services. 

Consistent with Consult Australia’s 
advocacy, the FIDIC Consultant Model 
Services Agreement does not include 
fitness for purpose provisions. 

Contracting out of proportionate 
liability 

Proportionate liability allows liability to 
be attributed to each party based on 
their degree of responsibility and 
therefore allows for appropriate risk 
allocation and encourages fair 
contractual dealings. A term that 
requires consultants to contracting out 
of proportionate liability legislation is a 
term of concern and does not 
represent a collaborative approach.  

Contracting out of proportionate 
liability legislation is also likely to 
trigger an exclusion in consultant’s PI 
insurance policy because it extends 
the liability of a consultant beyond 
their statutory obligation. 

It is agreed that section 43B of the 
Civil Liability Act 2022 (Tas) is 
excluded and does not apply to any 
claim arising out of or in connection 
with the Services provided under this 
Contract. 

Consult Australia advocates for 
retaining proportionate liability, as a 
statutory right that should not be 
withheld from consultants.  

Consistent with Consult Australia’s 
advocacy are the following provisions 
of standard contracts: 

 clause 29 of AS4122-2010 General 
Conditions of Contract for 
Consultants 

 clauses 8.1-8.4 of FIDIC Consultant 
Model Services Agreement. 
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Uncapped liability A liability framework without a limit on 
the consultant’s liability is of concern 
and does not encourage collaboration 
because neither party to the contract 
can be certain of what liabilities might 
arise during the project and therefore 
how to manage that liability.  

 

The Consultant is liable to the Client in 
respect of loss arising out of or in 
connection with the Contract. 

Consult Australia advocates for a more 
prudent approach, which is to cap the 
liability commensurate to the 
consultant’s role in the project, a 
genuine assessment of the risks likely 
to arise as a direct result of 
consultant’s services, and the 
consultant’s ability to manage those 
risks.  

The preferred approach is to have an 
express monetary value (in the 
aggregate) limit on liability with 
minimal to no carve outs.  

Consistent with Consult Australia’s 
advocacy are the following provisions 
of standard contracts: 

 clause 29 of AS4122-2010 General 
Conditions of Contract for 
Consultants 

 clause 8.3 of FIDIC Consultant 
Model Services Agreement. 

Significant carve-outs/exclusions to a 
liability cap 

Liability frameworks with significant 
carve outs is of concern and does not 
encourage collaboration because 
neither party to the contract can be 
certain of what liabilities might arise 
during the project and therefore how 
to manage that liability.  

(a) Subject to paragraph (b) the 
Consultant’s liability to the Client in 
respect of loss arising out of or in 
connection with the Contract, in 
the aggregate for all claims, is 
limited to $X 

(b) The Consultant’s liability in respect 
of the following is not counted 
towards the limit in paragraph (a): 

Consult Australia advocates for a more 
prudent approach, with an express 
monetary value (in the aggregate) 
limit on liability with minimal to no 
carve outs.  

Consistent with Consult Australia’s 
advocacy are the following provisions 
of standard contracts: 
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(i) damage to, or loss or 
destruction of any property, 

(ii) breach of any law. 

 clause 29 of AS4122-2010 General 
Conditions of Contract for 
Consultants 

clause 8.3 of FIDIC Consultant Model 
Services Agreement. 

Insurance linked to liability Where a liability framework links to a 
consultant’s insurance, this 
unnecessarily exposes the consultant’s 
full PI insurance policy.  

(a) Subject to paragraph (b) and to 
the extent permitted by law, the 
maximum aggregate liability of the 
Consultant to the Client arising out 
of or in connection with the 
Contract (whether arising in 
contract, in equity, tort (including 
negligence), by way of indemnity, 
under statute or otherwise at law) 
is limited to $X; 

(b) Paragraph (a) does not apply to a 
liability of the Consultant to the 
extent that the Consultant is 
entitled to be paid or indemnified 
for the liability by an insurer under 
any policy of insurance or which 
the Consultant would have been 
entitled to be paid or indemnified 
for the liability by an insurer if the 
Consultant had effected and 
maintained the insurance policy. 

Consult Australia advocates for a more 
prudent approach, which is to ensure 
the liability framework is focussed on 
liability for loss not about insurance 
coverage. 

Consistent with Consult Australia’s 
advocacy are the following provisions 
of standard contracts: 

 clause 29 of AS4122-2010 General 
Conditions of Contract for 
Consultants 

 clause 8.3 of FIDIC Consultant 
Model Services Agreement. 

Insurance requirements Insurance requirements in consultant 
contracts are of concern where the 
requirements are unreasonable, for 
example in terms of duration or 
amount. A consultant’s insurance is a 
business tool that the consultant can 

The Consultant must 

(a) from the Award Date cause to be 
effected and maintained or 
otherwise have the benefit of 
Professional Indemnity Insurance 
which must: 

Consult Australia advocates against a 
consultant’s insurance forming part of 
a consultant contract. Also, for this 
reason, insurance should not be 
incorporated into the liability 
framework (discussed above).  
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fall back on in the unlikely event that 
they have made a negligent error, act, 
or omission that has given rise to a 
claim for loss. It provides the business 
the ability to settle the claim without 
jeopardising the entire business 
(depending on the size of the claim 
and the sum of insurance held). An 
insurance policy is generally not 
obtained to cover a consultant’s 
liability under one contract but must 
cover all relevant liabilities of the 
consultant.  

As a client is not a party to the 
insurance policy, it has no rights to 
the consultant’s insurance because 
insurance is a contract between the 
insurance underwriter and the 
consulting business.  

Particularly in the context of the 
current PI market conditions it is very 
difficult for a consultant to guarantee 
the terms on which they are able to 
purchase PI insurance (which is a 
commercial product) or for its duration 
beyond the existing policy date, noting 
that cover has to be renewed every 12 
months with the insurer. The 
insurance underwriters set the terms 
of the policy, the cost of cover, and 
determine who they are willing to 
insure. 

(i) be for the amounts specified in 
the Contract Particulars;  

(ii) be with an insurer acceptable 
by the client and 

(iii) be on terms which are 
satisfactory to the client 

(iv) have a retroactive date of no 
later than the commencement of 
the Services; 

(v) not be subject to any worldwide 
or jurisdictional limits which might 
limit or exclude the jurisdictions 
in which the Services are being 
carried out. 

(b) promptly provide the Client with 
evidence satisfactory to the Client 
that it has complied with the above 
paragraphs and as required by the 
Client from time to time. 

(c) punctually pay all premiums and 
other amounts payable in 
connection with the required 
insurance policy, and gives the 
Client copies of receipts for 
payment of premiums upon request 
by the Client  

(d) not cancel or allow an insurance 
policy to lapse during the period for 
which it is required by the Contract 
without the prior written consent of 
the Client; 
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The current unfair contract term protections in the Australian Consumer Law (ACL) provide 
protection for consumers and small businesses. By applying to all government contracts (including 
by commonwealth, state and territory, and local government clients), small consultancy businesses 
would have greater protection from unfair contract terms in government procurement than they do 
now. The key benefit of the ACL protections is the independent adjudicator of what an unfair 
contract is, which is missing from the current arrangements between small businesses and 
government clients.  

Consult Australia hopes that in combination a model client and ACL application to government 
client would minimise the ‘take it or leave it’ approach many government clients currently display 
when consultants seek amendments to the contracts presented to them by government clients 
(typically because they contain the types of onerous contract terms shown above). It is also hoped 
that it will lead to more government clients positively engaging with in industry associations such 
as Consult Australia to find solutions and increase productivity for both industry and government. 
Now, concerns we raise are often dismissed by government clients as being concerns by ‘sore 
losers’ who didn’t win the job. This is very far from the truth, as Consult Australia never acts on 
the voice of only one business. The issues we raise are industry-wide concerns.  

Is the model client approach in place in comparable other jurisdictions? 

Consult Australia is not aware of model client policies being introduced in overseas jurisdictions, 
although it is noted that no other jurisdiction, save the US has the legal disputation issues 
Australia has in terms of construction and building industry. The FIDIC and NEC forms of contract, 
which are seen as more collaborative and balanced, are well used internationally. Australia with its 
bespoke contract terms has a reputation for onerous unbalanced terms that are a deterrent to 
overseas organisations that are used to a different contracting environment and culture. 

Implications for the return or cost to the public purse 

As indicated in our original submission to the Inquiry, Consult Australia, and many other industry 
groups and thought leaders, have called for procurement reform over many years on the basis 
that this will unlock greater productivity for the sector and the economy as a whole. For example, 
in 2015 Consult Australia commissioned Deloitte Access Economics to quantify the costs associated 
with sub-optimal procurement practices. The findings showed that with improvements in briefs, 
delivery models and contracts, the following efficiencies can be gained: 

 reduce the costs of projects by 5.4% 

 reduce delays to projects by 7% 

 improve the quality of projects by 7%.  

How extensively in the Commonwealth would we be directly engaging small businesses? 

The extent of direct procurement by the Commonwealth with small business is somewhat limited, 
however small business consultants often operate in the supply chain on government projects. 
Further small business consultants are often involved in state/territory projects or local 
government projects that have a portion of Commonwealth funding.  
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CONTACT 

If you would like further information in respect of the above responses or our submission to the 
Inquiry, please contact: 

 

Nicola Grayson       Kristy Eulenstein 
Chief Executive       Head of Policy & Government Relations 
nicola@consultaustralia.com.au     kristy@consultaustralia.com.au  
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