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I am grateful to the Committee for the opportunity to make a submission on this Bill, and 
I would be grateful to also have the opportunity to appear before the Committee in person 
to expand upon it.  
 
I am the author of Australian Citizenship Law in Context (2002, Law Book Co) and later 
this year (subject to the progress of this and the 2014 amendment Bill) a second edition of 
the book, appearing as Australian Citizenship Law, will be printed by Thomson Reuters.  
 
In addition, as a practitioner on the roll of the High Court of Australia, I have been 
Counsel in three High Court matters concerning Australian citizenship and I have also 
appeared in a matter before the Full Federal Court regarding the interpretation of the 
Australian Citizenship Act (Cth) 2007 Act (the Citizenship Act), as well as in some AAT 
matters on interpretation issues under the Act.  
 
Between November 2004 and 30 June 2007, I was a consultant to the Commonwealth of 
Australia, represented by the then Department of Immigration and Multicultural and 
Indigenous Affairs, now the Department of Immigration and Border Control (the 
Department) in relation to its review and restructure of the Australian Citizenship Act 
1948 which resulted in the Australian Citizenship Act 2007 which came into force on 1 
July 2007 and which this current Bill seeks to amend. 
 
I would like to stress that I have not been a consultant to the Department and have not 
been involved in any way with this amendment Bill. 
 
In 2008 I was a member of the Independent Committee established by the then Minister 
for Immigration and Citizenship, Chris Evans, reviewing the Australian Citizenship Test.  
I therefore assisted in the drafting of its report Moving Forward: Improving pathways to 
Citizenship http://www.citizenship.gov.au/ pdf/moving-forward-report.pdf 
 
 
Purpose of this Bill 
 
In the Explanatory Memorandum circulated by the Minister for Immigration and Border 
Protection, the outline to this Bill refers back to the Prime Minister’s National Security 
Statement of 23 February 2105 explaining the Government’s multi-faceted approach to 
countering these threats to national security.  This approach includes this amendment Act 
‘to broaden the powers relating to the cessation of Australian citizenship for those 
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persons engaging in terrorism and who are a serious threat to Australia and Australia’s 
interests.’ 
 
I begin by setting out a foundational policy concern I have with the Bill.  I support a 
multi-faceted approach to countering threats to national security but I firmly believe that 
the approach should not include amending the Citizenship Act. 
 
This is because the status of citizenship in a democratic society should not be treated as a 
tool of punishment or protection from threats to society.  Citizenship, in contrast to the 
concept of being a ‘subject’  - a status that Australians held solely until 1949 – reflects a 
move from being ‘subject’ to the power of the Executive towards being subject to the rule 
of law in the same way as members of the Executive are subject to the rule of law – ie it 
moves to a position of an equality of citizenship or membership in a democratic society.   
 
These proposed changes to the Act alter that fundamental balance, moving us back to that 
of being subjects – which counters the inclusive and largely egalitarian trajectory that 
changes to the Australian Citizenship Act have represented mainly until this amendment 
Bill and the 2014 amendment Bill. 
 
I also believe this policy move is counter-productive to the very reason for its stated 
introduction (countering threats to national security) and that it may influence further 
perceptions of alienation and ‘otherness’ from and towards dual citizens in Australia.  
 
This is not consistent with the multicultural society that Australia represents.  I have 
written about this in an Opinion Piece in The Australian on the 29 May 2015: 
http://www.theaustralian.com.au/opinion/abbotts-dual-citizenship-plan-is-bad-policy-
even-in-fight-against-terror/story-e6frg6zo-1227373341586 
 
I also believe the terminology of ‘allegiance’ and the way that term is used in a singular 
sense in this Bill, is not a helpful way of conceiving of and understanding membership in 
Australian society today.  It is also not reflective of the globalized world in which we 
live.  I have written about this with my colleagues in the introduction to and in a chapter 
in a collection that I edited with Dr Fiona Jenkins and Dr Mark Nolan.  The book 
Allegiance and Identity in a Globalised World (CUP, 2015) –
http://www.cambridge.org/gb/academic/subjects/law/jurisprudence/allegiance-and-
identity-globalised-world may be a useful source for the Committee’s work. 
 
In the book, the contributors identify the ways in which concepts of allegiance and 
identity have changed and are contested. This Bill returns us to a singular notion of 
allegiance that is not reflective of a multicultural Australia in the 21st Century.  I attach 
the proofs of the introduction to that book with my submission. 
 
I do not agree with the sentiments underpinning the ‘Purpose of the Act’ as set out in 
section 4 of the Bill -  
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This Act is enacted because the Parliament recognises that Australian citizenship 
is a common bond, involving reciprocal rights and obligations, and that citizens 
may, through certain conduct incompatible with the shared values of the 
Australian community, demonstrate that they have severed that bond and 
repudiated their allegiance to Australia. (my italics) 

 
I do not believe that the statement ‘conduct incompatible with the shared values of the 
Australian community’ is clear and that it necessarily leads to the next sentence of 
demonstrating that they have ‘repudiated their allegiance to Australia’ whatever that may 
actually mean.  There are many actions of individuals that do not represent shared values 
in a western liberal democratic nation and they are generally criminalized – and the 
criminal law is brought it to manage that activity.  Using citizenship, as the tool to 
manage that aspect of human behaviour is not wise, as set out above.  Moreover, as 
suggested above, defining one’s allegiance to Australia is not a clear notion, and 
attempting to do so is open to abuse on many levels. 
 
Having set out my overall objection to this amendment Bill, I now turn to the specific 
provisions that are arguably unconstitutional and may not survive a High Court challenge 
if relied upon to revoke a person’s Australian citizenship. 
 
Mechanics of the Bill 
 
The Bill introduces three new ways in which a person, who is a dual citizen, can cease to 
be an Australian citizen. 
 
This is a major change to the current Citizenship Act, in that the current Act only has 
extremely limited ways in which a person can lose their citizenship. Save for section 35 
(as explained next), they are either through the choice of the individual (renunciation, and 
even then that is very restrictive), or due to fraud in the obtaining of citizenship or 
through failing to fulfill special residence conditions associated with becoming a citizen 
(s 34A). 
 
The very limited context in which a person can lose their citizenship other than those 
means is through section 35 – ‘Service in the Armed Forces of enemy country’.  It is 
important to recognize that section 35 and its predecessor has never been relied upon by 
the Executive to determine someone has lost their citizenship, and indeed, the 
Department’s view has been that the section has never operated because Australia has not 
been formally ‘at war’.   
 
I write about this in my 2002 book at pages 146-147, referring to the predecessor to 
section 35, the former s 19 of the 1948 version of the Act.  When the Australian 
Citizenship Council reviewed s 19 in its report in February 2000 (Australian citizenship 
for a new century (February 2000) after there were comments that a person who is not a 
dual citizen should also be subject to the provision, the Council felt that this was unduly 
harsh and recommended that s 19 remain unchanged (at p 67 of the report). 
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These amendments are therefore very harsh measures being introduced, and I shall make 
comments about them individually. 
 
1. Renunciation by Conduct 
 
Renunciation in the present Act is restricted – just because a person applies to renounce 
their citizenship does not mean that they can.  The current section places limits on the 
Minister’s power to accept the application, including if the person seeks to renounce their 
Australian citizenship and the application is made during a war in which Australia is 
engaged (s 33 (5)).   
 
This restriction seems at odds with the principles underpinning the new 33 AA 
Renunciation by Conduct, whereby the aim is to force upon someone renunciation if they 
are conducting activity, not unlike being at war with Australia. 
 
Indeed there are many oddities in this section including the use of criminal law 
definitions without the protections of the criminal law framework in place.  Another is 
the term ‘acts inconsistently with their allegiance to Australia’ – a term which is unclear 
(as set out above) - even if it is then specified in subsection (2).   
 
Arguably activity in that list, in subsection (2) while abhorrent, does not necessarily mean 
a person no longer has a connection to Australia.  A person may unknowingly finance a 
terrorist and that action does not necessarily represent they intended or sought to 
renounce their Australian citizenship. 
 
The timing of loss of citizenship is also odd, in its practical application, and inconsistent 
with rule of law principles of being aware of the legal framework in which you live.  A 
person could, as a matter of law as set out in the Act, lose their citizenship without 
knowing it and this goes against western liberal democratic principles and the rule of law. 
 
2. Expanding section 35 
 
As discussed above, it is unclear whether section 35 as it currently stands is in itself 
constitutional, let alone whether this amendment would also survive a constitutional 
challenge. 
 
This section also uses the Criminal Code without the protections of the criminal law. 
 
This section also enables a person to ostensibly lose their citizenship without knowing it 
and this goes against western liberal democratic principles and the rule of law. 
 
3. Conviction for terrorism offences and certain other offences 
 
This third new way of revoking a person’s citizenship specifically links to the criminal 
law system and establishes that if a person is convicted of the offences included in s 35A 
(3) they then cease to be an Australian citizen on conviction. 
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As I have already written, I do not think that these convictions necessarily represent a 
change in one’s commitment to Australia.  The breadth of these provisions is illustrated 
starkly with (3) (e)  - an offence under section 29 of the Crimes Act – destroying or 
damaging Commonwealth properly.  While I agree that the criminal law, on the whole, is 
an appropriate frame for dealing with the behavior in this list, I do not think that these are 
grounds for removing a person’s citizenship. 
 
 
Constitutional restrictions on revoking citizenship 
 
All these amendments give rise to serious questions about the limits on the Executive and 
the Parliament to take away a person’s citizenship.  The Constitutional power to make 
laws regarding citizenship is drawn from various sections under section 51 of the 
Constitution and the breadth of these section may be in issue with these amendments.  
Moreover, there are also constitutional restrictions on how governments make laws 
within those parameters. Both aspects will give rise to issues that a High Court will need 
to grapple with if the proposed legislation is passed. 
 
Analogies with the former s 17 – loss of citizenship on becoming a citizen of another 
country. 
 
Under the 1948 there had been one other way a person could lose their citizenship – 
under the former s 17 of the 1948, discussed in my book at pages 136-144.  In that 
discussion I include at page 141: 
 

‘Section 17 operated in law, so that as soon as people satisfied s 17, they were no 
longer Australian citizens. Section 17 was repealed by the Australian Citizenship 
Legislation Amendment Act 2002, which commenced on 4 April 2002. When the 
amendment legislation was debated in the Senate on 14 March 2002, Senator 
Bolkus tabled a memorandum of advice, dated 27 June 1995, prepared by the late 
A R Castan QC, (See Australia, Senate, Parliamentary Debates (14 March 2002), 
proof version, pp 552-557)’ 
 
‘In that advice it was argued that s 17 fell beyond the limit of constitutional power 
because it sought to exclude from “the people of the Commonwealth”, in its 
constitutional sense, persons who in truth have not ceased to be such people, but 
who nevertheless wish to take out dual citizenship. Some of Castan QC’s 
reasoning relied upon the constitutional concept of “equality” under the law. 
While this concept has not been well-developed by the High Court since the date 
of that advice, the decision of the High Court in Re Patterson; Ex parte Taylor 
(2001) 75 ALJR 1430 lends support to some of the concepts raised by Castan QC 
in his memorandum.’ 

 
 

Inquiry into the Australian Citizenship Amendment (Allegiance to Australia) Bill 2015
Submission 35



 6 

I am happy to expand further in person about my concerns about the constitutional 
strength of these provisions and their impact on a conception of the rule of law in a 
democratic society. 
 
 
The Vulnerability of Dual Citizenship 
 
Finally, I would like to raise the point that this bill reinforces the vulnerability of dual 
citizenship, if passed.  In the article I wrote with Niamh Lenagh Maguire, which I am 
also attaching to this submission, we argue that the trend to move to strip dual nationals 
of their citizenship effectively make dual citizens more vulnerable – and gives them a 
second class citizenship that is always suspect – always insecure. 
 
I do not think this is consistent with the democratic principles of a multicultural country 
where most members have links to other nation-states. 
 
In addition, I do not think that making all individuals vulnerable to loss of citizenship, ie 
including the idea that a sole citizen, with an entitlement to apply for another citizenship, 
would be appropriate.  This would not be consistent with our multicultural make up 
(given the majority of people in the country, save for the Indigenous population) have 
some links in their family history to another country.  Moreover, making someone 
vulnerable to statelessness in international law is not appropriate for a democratic state 
that is proud of its commitment to the rule of law, both nationally and internationally. 
 
I look forward to elaborating upon this submission in person. 
 

 
Kim Rubenstein 
20 July 2015 
 
Professor Kim Rubenstein 

 
 
 
Attachments: 
1. Fiona Jenkins, Mark Nolan and Kim Rubenstein, ‘Introduction’ in Fiona Jenkins, Mark 
Nolan and Kim Rubenstein (eds) Allegiance and Identity in a Globalised World (CUP, 
2014) 
2. Niamh Lenagh Maguire and Kim Rubenstein, ‘More of Less Secure? Nationality 
questions, deportation and dual nationality’ in Alice Edwards and Laura van Waas (eds) 
Nationality and Statelessness under International Law (CUP, 2014). 
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Introduction: Allegiance and Identity in a Globalised 
World 

Fiona Jenkins, Mark Nolan and Kim Rubenstein 

1. Introduction 

Interrogating the concepts of allegiance and identity in a globalised 
world involves challenging long-standing attempts to describe, 
recognise and regulate membership, connection and participation 
within and beyond the nation-state. On the one hand, concepts of 
allegiance and identity can be used quite simplistically to define a 
singular national identity and common connection to a nation-state. 
Yet, on the other hand, allegiance and identity are notions that can 
help us understand the capacity for nation-states, and members of 
nation-states, to maintain diversity, and to build allegiance with 
others outside of the border. For example, in forging transnational 
entities that share norms, values, laws, and social practices 
transcending singular national concerns, the sphere of national 
identity and allegiance becomes far more complex than traditional 
figures of commitment and belonging can encompass. Indeed, 
understanding how allegiance and identity are being reconfigured 
helps us understand diversity and social (dis)harmony within and 
beyond nation-states. 

Controversies surrounding allegiance and identity are both 
similar and different for domestic public lawyers and international 
lawyers. While each of these legal perspectives, the domestic and 
the international, involve viewing the nation-state as fundamental 
to concepts of allegiance and identity, they also see the world 
slightly differently, depending upon the frame of public law or 
international law. Indeed, scholars contributing to this volume, in 
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addition to thinking from both the public law and international law 
vantage, have used multiple disciplinary perspectives to examine 
allegiance and identity in a range of socio-legal contexts. Some 
have examined the tensions created by the legal description, 
recognition, and regulation of national (public law) citizenship or 
nationality, regional identity, and constitutional identity. A central 
set of questions here is the extent to which law can and should help 
constitute identity as a basis for engendering a form of allegiance to 
the polity that includes an identity. Other contributors have sought 
to understand indigenous identity and customary law in contrast to 
the identity and laws of a dominant public law culture co-existing 
with the indigenous peoples. Moving to the international framing, 
others expose the contemporary realities and emerging challenges 
of temporary or permanent, forced or voluntary migration, 
including asylum seeking. The intersection between security 
concerns, principally counter-terrorism law, and migration and 
citizenship claims is also investigated within this volume and as 
explained further below is an interesting site for the intersection of 
public and international law. Further, important questions of 
allegiance and identity can also be examined by asking questions 
about the nature of the resultant social inclusion or exclusion 
facilitated by legal regimes and national, regional, or international 
policy making. Finally, the international law and transnational law 
dimensions highlight the impact of globalisation on an individual’s 
sense of membership beyond the nation-state that illuminates 
further the intersections between the public and international. 

Indeed, this book is the fourth in a series connecting public 
and international law.1 As a volume in this series, it continues to 
                                                 
1  The first three volumes are Jeremy Farrall and Kim Rubenstein (eds), 

Sanctions, Accountability and Governance in a Globalised World 
(Cambridge University Press, Cambridge, 2009), Thomas Pogge, Matthew 
Rimmer and Kim Rubenstein (eds), Access to Essential Medicines: Public 
Health and International Law (Cambridge University Press, Cambridge, 
2010), and Brad Jessup and Kim Rubenstein (eds), Environmental 
Discourses in International and Public Law (Cambridge University Press, 
Cambridge, 2012). 
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highlight how domestic public law and international law intersect; 
together with suggesting how disciplines other than law are 
relevant for the public or international lawyer who seeks an 
understanding of allegiance and identity in a globalised world. The 
intersection is particularly rich within this theme because of the 
capacity to reflect on the place of the individual within and beyond 
the nation-state. This happens in a domestic public law sense by 
thinking about how the state regulates the formal status of 
individuals and their membership within the nation state, and 
indeed beyond it extra-territorially. Further, within international 
law, we see the multiple ways international law has dealt and 
engaged with the national in an international framework, shedding 
further light on the tensions (highlighted in the first three volumes) 
of the clashes that can occur when these disciplines within law 
collide. 

2. Allegiance and Identity 

Allegiance and identity are related concepts and some may suggest 
that all allegiance is a simple consequence of embracing a single, 
valued identity. However true that may be, much definitional and 
conceptual complexity surrounds each concept so we begin by 
discussing how these concepts are understood before highlighting 
the particular ways in which both allegiance and identity are 
discussed by contributors to this volume who have utilized a range 
of disciplines to provide conceptual clarity.  

For many politicians, policy-makers, and social 
commentators, the goal of social inclusion, harmony, security, and 
national or international peace and well-being may well be thought 
to flow simply from encouraging the “right” form of identification, 
from which the “right” form of allegiance and related behaviour 
flows. Perhaps the “right” form of both identity and allegiance is 
thought to be that which encourages majoritarian and democratic 
legal processes in pursuit of uniformity of identity and allegiance. 
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However, diverse and globalised nations, states or regions, with 
histories that include both conflict and peace, or political stability 
and (revolutionary) regime change, should rarely be analysed in 
such simplistic ways. As Chryssochoou clearly comments in the 
European context: “cultural homogeneity within national borders is 
no longer the reality for many European nations and ceases to 
constitute the basis of the national project of ‘living together.’”2 In 
this vein scholars of politics, international relations, law, 
philosophy, and social psychology should be affronted by a 
simplistic model suggesting that one true allegiance to complex 
entities flows from one central identity persisting over time. A 
more nuanced model of the relationship between allegiance and 
identity could conceive of both identity and allegiance in a number 
of ways. Some of the possibilities are sketched out further below. 

2.1 Identity 
One might consider that the least problematic, pure, and non-
coerced of identifications would be an identity which is freely-
chosen, and correlates with a psychologically-internalised self-
description. Further, one might say that ideally the relevant socio-
legal context would allow it to be politically possible to live the 
identity you wish, however complex an identity that may be, as it 
best suits your psychological or other needs. This may apply both 
to a personal identity (as “me”), or a social identity (as one of 
“us”). However, for many of the people entangled in the domestic 
and international legal regimes discussed in this volume, a true 
self-identification of this type is elusive if not impossible. This may 
be the case because a desired identity is constituted socially as a 
devalued, minority group status, the identification with which 
causes considerable tension if not personal and collective danger 

                                                 
2 X. Chryssochoou, ‘Development, (Re)Construction, and Expression of 

Collective Identities’ in A.E. Azzi, X. Chyssochoou, B. Klandermans, and B. 
Simon (eds), Identity and Participation in Culturally Diverse Societies: A 
Multidisciplinary Perspective (Chichester: Wiley-Blackwell, 2011) 5. 
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within the dominant political culture. Often in such circumstances, 
the legal and/or social identity actually described, recognised, and 
regulated by law or politics is better thought of as an ascribed 
identity of some sort. In this case, a person or member of a social 
group has found it advantageous to adopt and live according to 
some form of socially-scripted identity which is bestowed upon 
them rather than being chosen enthusiastically by them for the 
purposes of self-definition. 

The next set of conceptual problems worth noting relates to 
understandings of how identity and identification works over time 
and in response to complex situational demands, threats, and social 
circumstances. Here we could ask the question: do we all possess 
just one identity or many? Does one identity remain the sole, 
complete, relevant and optimal way of describing our personal or 
social self over time? Is there anything wrong with admitting that 
in some situations our self-definition should emphasise only one or 
some of our identities or one or some aspects of our identity over 
others? Should a discussion of allegiance and identity in a 
globalised world and within domestic, regional and international 
legal regimes, admit that psychological, political, ethical, social or 
legal reasons may demand such selective emphasis in order to 
satisfy psychological need and the reality of self-expression under 
the demands of intergroup relations?  

Many theorists, from social constructivists through to 
political psychologists, would see no problem with an assertion that 
there must be selective “salience” or relevance of one or a few of 
our multiple and possible identities (and/or combinations of those 
identities) depending on context. This is a challenge to the idea that 
personal (“me”) or social (“us”) identities are unitary, of equal 
strength and relevance across time (“chronically-salient 
identities”), and are robust to threats and situational demands. 
However, identity theorists who prefer to think we construct our 
identities in response to historical and contemporary needs and 
demands do use models of identity salience which can explain the 
self-selection of different relevant identities from multiple possible 
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identities according to social context,3 rather than suggesting that 
behaviour is forever dictated by a very small number of 
chronically-salient identities. 

Asking questions about the identity-based causes of 
allegiance in the context of diverse societies and entities (members 
of national states, regional political groupings, and international 
organisations) seems to imply more complex and context-
dependent understandings of personal and social identity. In order 
to understand the rich examples studied in this volume, a simpler 
model of identity and identification is unlikely to satisfy the 
analytical demands posed. Perhaps most importantly, in 
constitutional or legal disputes over memberships such as 
citizenship and residence, we should note that legal recognition of 
identity in a new land creates complex or hybrid forms of 
identification constituted by two or more social level identities.4 
True examples of biculturalism are becoming a reality for the many 
generations who draw their sense of self from post-migration 
experience.5 Sometimes referred to as dual or hybrid identities, 
these salient and contextually-relevant combinations of identities 
may remain psychologically important for a migrant granted 
citizenship, even when allegiance that is of a form indistinguishable 
from that of a citizen born in the shared country of residence is on 
display.  

Many of the chapters in this volume could be said to be 
posing conceptual questions about how the simultaneous salience 
or importance of many identities (national, ethnic, religious, 
occupational etc), and the inter-relationship between those social 
                                                 
3  P.J. Oakes, ‘The Salience of Social Categories’ in J.C. Turner, M.A. Hogg, 

P.J. Oakes, S. Reicher, and M. Wetherell (eds), Rediscovering the Social 
Group (Oxford: Basil Blackwell, 1987) 117-141 . 

4  M.A. Nolan and K. Rubenstein, 'Citizenship and Identity in Diverse 
Societies' (2009) XV(1) Humanities Research 29-44. 

5  S. Wiley and K. Deaux, ‘The Bicultural Identity Performance of 
Immigrants’ in A.E. Azzi, X. Chyssochoou, B. Klandermans, and B. Simon 
(eds), Identity and Participation in Culturally Diverse Societies: A 
Multidisciplinary Perspective (Chichester: Wiley-Blackwell, 2011) 49-68. 
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identities, contributes to expressions of allegiance, perceptions of 
belonging, reactions to social exclusion, and feelings of injustice. 
For example, what are the simultaneously salient identities (or 
otherwise) of a citizen of Hong Kong or the EU when the 
superordinate polity (China or the EU) decides policy with a direct, 
and perhaps negative implication for the local identity (as a Hong 
Kong resident or, say, as a French national)? How does the nature 
of the identity or identities relevant in that context, in turn, shape 
resultant allegiance to one or more political groupings? Other 
identity controversies studied in this volume include how a second 
(perhaps simultaneously-salient) identity or ethnic heritage is the 
source of potential suspicion if not exclusion from a country of 
birth or citizenship. Some chapters in this volume describe apparent 
denials of protection of citizens via effective consular support or 
the expected civil and political rights enjoyed by fellow citizens 
within a criminal justice system due to the shadow cast by 
additional identities and their consequent apparent allegiances. In 
this way, some authors contributing to this volume ask how 
identity-based status, religious or ideological relationships other 
than a particular citizenship or residence status, arouses suspicion 
in the context of national security and counter-terrorism law 
including at the level of administrative decision-making relevant to 
character test assessments for visa determinations.  

Perhaps it would be simpler if everyone were to put into 
practice6 only one chronically-salient (national) identity in a 
simplistic world of homogenous nation states. However, the range 
of identities and identity relationships actively lived by citizens, 
dual or multiple citizens, temporary and permanent migrants, 
refugees and asylum seekers, and indigenous peoples alike are 
much more complex than that. The reality of life with two or more 
passports, with relevant multiple, self-chosen and/or ascribed social 
identities, requires a more subtle analysis by the authors 

                                                 
6  S.D. Reicher, ‘Putting Identity Into Practice’ (2005) 3 New Review of Social 

Psychology 47-54. 
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contributing to this volume. The concept of identity and 
identification, and the meta-theory demanded for analysis of such 
complex domestic and international legal controversies, require 
detailed attention in the contemporary world. 

A survey of the chapters collected together in this volume 
highlights the various ways in which identity is conceptualised and 
discussed by the contributing authors. This also enables us to list 
the ways in which identity has been described and analysed in this 
volume. For example, identity has been invoked, described and 
analysed as national identity by many contributors. Balint discusses 
national identity in comparison with national cultural identity and 
military identity; Bessell does so alongside discussions of 
citizenship, alien identity, and family identity; Jenkins invites us to 
consider the nature of “thick” and “thin” national identities in 
contrast to ethnic identities; Kneebone, as well as Ottonelli and 
Torresi, ask whether migrant workers need to share national 
identity; Platow, Grace and Smithson investigate contemporary 
perceptions of the prototypical Australian; and Thwaites examines 
the exclusory effects of identifying enemies of a purported national 
identity that is figured as a shared identification with liberal 
democracy.   

Identities above the level of the nation state (eg. regional and 
transnational identities) are discussed in separate contributions 
from Breda and Jiménez (the EU7), as well as from Marsden (the 
self-autonomous region of Hong Kong). A discussion of racial, 
ethnic or cultural identities is had by authors such as Lester, 
Kneebone and Zagor. This volume also includes analysis of 
indigenous identities within a conquering or colonising nation state 
(Monson and Hoa’au as well as Wood and Weinman), with Wood 

                                                 
7  See also, related work by Koopmans and P. Statham, ‘Winners and Losers in 

the Europeanization of Public Policy Debates’ in in A.E. Azzi, X. 
Chyssochoou, B. Klandermans, and B. Simon (eds), Identity and 
Participation in Culturally Diverse Societies: A Multidisciplinary 
Perspective (Chichester: Wiley-Blackwell, 2011) 93-113. 
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and Weinman doubting the utility of the historic use of an 
undifferentiated “pan-indigenous” identity. An identity which fits 
in this group, conceptually, could be a “diasporan identity” 
discussed by Neoh, Rothwell and Rubenstein. 

A discussion of legal notions of identity in this volume spans 
both the use of domestic and international law to determine the 
content of recognised identities. For example, at the domestic level, 
this discussion includes an examination of ascribed constitutional 
identities including the identities of internal or external territorians 
within Australia (Arcioni) and of aliens (Jenkins; Bessell; Arcioni). 
The legal concept of a child’s right to identity is described by 
Bessell. Breda questions the utility of constitutional demands to 
communal rights based on collective identity. Wood and Weinman 
highlight controversies surrounding legal proof of continuing 
identification in the context of native title disputes in a way similar 
to the history of identification relevant in claims made by child 
migrants (Bessell). Customary law notions of identity derived from 
land, place, and cohabitation (Monson and Hoa’au; Wood and 
Weinman) are also discussed, as are identities recognised by legal 
regimes of issuing identity cards (Kneebone). Zagor is fascinated 
by whether domestic refugee status determination proceedings give 
self-narration autonomy to refugee applicants wishing to express 
their relevant identities.  

At the international level, nationality as an identity 
determined by international legal principles is studied by Neoh, 
Rothwell and Rubenstein. How international law shapes identity is 
further examined by Shahbuddin who questions the international 
treaty law and practice helping to define identity as a minority 
group. Similarly, Spiro investigates how international law relating 
to nationality helps shape the accepted national identity of Olympic 
athletes in a context of much doubt surrounding rather instrumental 
grants of citizenship to elite athletes. Gulati is also concerned about 
the limits of and distinct character of the international law notion of 
nationality, especially in comparison with the domestic legal notion 
of citizenship; and in more difficult cases of independent political 
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communities and modern, globalised, technological relationships 
within cyberspace. Finally, Hofmann analyses decisions of the 
International Criminal Tribunal for the Former Yugoslavia in order 
to expose how international humanitarian law and international 
criminal law has been using the concept of nationality to assist 
determinations of who is a protected person in the context of an 
ethnic conflict where ethnicity and nationality are not always 
completely separate identities. 

The nature of identity-formation and its maintenance has also 
been described by authors in the following ways: as self-
constructed and recreated identities versus imposed or ascribed or 
essentialised identities (eg. Bessell; Wood and Weinman; Jenkins; 
Lester; Platow, Grace and Smithson); as denied identities (Wood 
and Weinman); in terms of a process of enacting or performing 
identity (Jenkins) or as a political role played out within the nation 
state (including for groups advocating use of political violence: 
Golder and Michaelsen). 

Finally, the consequences of identification are variously 
described as social inclusion, social exclusion (eg. citizenship-
stripping provisions in the counter-terrorism context: Thwaites; 
Harris-Rimmer), or the curious blend of these, being strangers 
inside (Jenkins) or suffering from marginalizing racism (Platow, 
Grace and Smithson). At the international law level, citizenship 
identity is examined in terms of the diplomatic protection that may 
or may not be extended to Australian citizens who have other 
citizenships or identities which have complicated, quite 
controversially, decisions relating to consular assistance (eg. Neoh, 
Rothwell, and Rubenstein). 

2.2 Allegiance 
Contributors to this volume have used concepts of allegiance in a 
variety of senses. What unites discussion of allegiance, though, is 
that it is a social and political concept deriving from identity and 
sometimes doubted or qualified in an ad hoc or other fashion with 
implications for how identity is then viewed and tolerated. 
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First, allegiance can be thought to derive from a legally-
constructed and ascribed national identity creating an obligation, 
usually a duty of obedience in exchange for protection. This is the 
way in which Arcioni describes a rather inconsistent constitutional 
history of recognition (or not) of the membership and allegiance of 
members of external Australian territories. Her analysis of how the 
courts have failed to acknowledge membership and allegiance to 
the Australian sovereign owed by Papua New Guineans contrasts 
starkly to other legal decisions confirming that allegiance is owed 
to the Australian sovereign by Norfolk Islanders as members of 
another external Australian territory. The flip side of allegiance as 
obligation of the citizen is the expectation by the citizen that prior 
citizenship and allegiance entitles citizens to consular protection 
(Neoh, Rothwell, and Rubenstein). 

Arcioni also highlights how perceptions of allegiance 
possible from dual citizens, reaches back to further qualify ascribed 
legal identity and membership resulting in social exclusion and 
limits on the political expression of allegiance and identity. Here, 
dual identity raises doubts about trustworthiness as members and 
the genuine nature of the allegiance expressed, resulting in the 
exclusion of those dual citizens who may wish to demonstrate their 
allegiance via being elected to public office. In Australia, the 
perceived allegiance of dual citizens prevents them from 
participating in Australian political life, as Australian constitutional 
law does not allow dual citizens to be elected to Federal 
Parliament.8 This link between concerns over possibly ambiguous 
or divided loyalty and allegiance for dual citizens and ascribed 
legal identities as members with full constitutional rights of 
democratic participation, raises the empirical question of exactly 
how dual identity can relate to voluntary expressions of allegiance. 
This is not only important to study in the case of two 
simultaneously salient national identities (as in the case of dual 
citizenship) but perhaps also in the case of national identities 

                                                 
8  Section 44(i) of the Australian Constitution. 
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existing alongside religious identities in complex blended identities 
(eg. Muslim Australians).9 

A similar form of (legal) suspicion surrounding multiple 
allegiance, perhaps derived from the existence of a complex 
multiple identity, can be seen in the chapters relating to security 
and counter-terrorism concerns (eg. Golder and Michaelsen; 
Harris-Rimmer; Thwaites; see also the issue of multiple allegiances 
as natural as in Neoh, Rothwell and Rubenstein with the concept of 
humans as zoon politikon with natural unitary allegiances). What is 
interesting in these chapters is how legal tests have invited doubts 
over allegiance by raising suspicions about complex identities. 
Golder and Michaelsen utilize Foucauldian theory and concepts of 
true citizens versus “enemies within” who break the original social 
contract, to suggest how quickly the link between positive 
perceptions about allegiance and citizenship status can be severed 
in the face of potential, though often indeterminate, fears about 
future terrorism threats beyond and within the nation-state. 

Other examples of legally-defined notions of allegiance owed 
to sovereigns or states included in this volume are the allegiance 
concepts inherent in the Basic Law defining the relationship 
between the special autonomous region of Hong Kong and the 
sovereignty of mainland China (Marsden). Here the relevant 
concern is how realistic this legal specification of multiple 
allegiances may be in addition to legal or constitutional 
specification of an ascribed local identity.  

Balint suggests that allegiance can flow from a shared 
cultural identity but may also exist as a form of institutional 
belonging allowing, in turn, adequate access to the goods of a 

                                                 
9  M.A. Nolan and K. Rubenstein, 'Citizenship and Identity in Diverse 

Societies' (2009) XV(1) Humanities Research 29-44; M. Verkuyten, 
‘Religious Identity and Socio-Political Participation: Muslim Minorities in 
Western Europe’ in A.E. Azzi, X. Chyssochoou, B. Klandermans, and B. 
Simon (eds), Identity and Participation in Culturally Diverse Societies: A 
Multidisciplinary Perspective (Chichester: Wiley-Blackwell, 2011) 32-48. 
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political community.10 Other contributors describe allegiance as an 
emotional and psychological “tie” to a nation state or group (eg. 
Bessell; Ottonelli and Torresi) which is often of legal relevance in 
legal tests of ascribed legal identities. Some contributors describe 
such ties between (ethnic) identity and group as being regarded as 
“primordial” in some sense (eg. Shahabuddin). 

Jenkins examines the relevance of and symbolic importance 
of citizenship pledges as an indicator of allegiance that is derived 
from granted or ascribed legal identities. However, she also 
highlights the controversy surrounding ways in which identity is 
enacted in order to satisfy societal demands (social scripts) for 
credibly demonstrating allegiance to that society. Her chapter 
suggests how attempts to enact identity may be judged as 
insufficient in the eyes of some fellow members, resulting in social 
exclusion or the creation of “strangers inside” who are of doubtful 
allegiance or obedience or obligation despite being granted (legal) 
identity such as citizenship. Part of Jenkins’ inquiry concerns 
whether allegiance to principles and values, or to something else is 
most appropriate; a question also asked in the chapters considering 
identity and allegiance to transnational regional entities such as the 
EU (Jiménez; Breda). 

In terms of how allegiance is formed, maintained and 
changed, there are numerous examples in this volume pointing 
towards both the maintenance of multiple allegiances (eg. Marsden; 
Neoh, Rothwell and Rubenstein; Kneebone; Ottonelli and Torresi) 
as well as of allegiances which change and cease to be expressed 
by those holding new (national) identities (Bessell). In the context 
of temporary labour migrants in particular (Kneebone; Ottonelli 
and Torresi), exclusive and unequivocal allegiance is most 
naturally questioned. The very fact that nations tolerate long-term 

                                                 
10  See also J.R.H. Wakefield, N. Hopkins, C. Cockburn, K.M. Shek, A. 

Muirhead, S.D. Reicher, and W. van Rijswijk, ‘The Impact of Adopting 
Ethnic or Civic Conceptions of National Belonging for Others Treatment’ 
(2011) 37 Personality and Social Psychology Bulletin 1599-1610. 
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labour migrants who do not take out citizenship endorses a more 
complex understanding of identity-based allegiance. The real 
question in this context of temporary labour migration is whether 
an identity more in line with a form of membership or residence, 
and an identity falling short of full legal citizenship, should be a 
source of perceived allegiance entitling broad rights akin to 
citizenship, for the period of the temporary migration. After all, 
international labour hire agreements and work visas smack of the 
legal notion of contract often similar to the liberal democratic 
notion of “social contract” thought to be at the heart of one’s 
allegiance to a group or nation.11 Chapters considering indigenous 
or tribal peoples and concepts of allegiance owed and earned 
demonstrate the important historical dimensions to the way in 
which the concept of allegiance is discussed, for instance the 
invocation of ancestral histories of origins and earlier migrations 
utilize a fluid concept of allegiance yet one which is clearly derived 
from geographically-determined identities over time (Monson and 
Hoa’au; Wood and Weinman). 

2.3 Examples of Disciplines Invoked to Understand Identity 
and Allegiance  

In this volume, a range of different disciplines help authors to 
describe both identity and allegiance in the subtle ways required. 
Examples of the disciplines drawn on to assist contributing authors 
can be given to highlight the diverse conceptual perspectives from 
which allegiance and identity can be understood. Together with the 
overview of chapters below, we can list the disciplines invoked in 
this volume as follows: international relations, literary theory, 
philosophy, politics, political philosophy, public policy, 
psychology, sociology, anthropology, as well as the range of public 
lawyers (administrative law, citizenship law, constitutional law, 
migration law) and international lawyers (including international 
development law, international humanitarian law and refugee law). 
                                                 
11  Peter H. Schuck, and Rogers M. Smith, Citizenship without consent : illegal 

aliens in the American polity (1985, Yale) 
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3. Structure of the Volume 

The chapters in this volume have been grouped under seven 
sections in an attempt to present perspectives on allegiance and 
identity side-by-side in ways that reflect the book’s place in a series 
linking public law and international law. Starting from a public law 
frame in thinking inwardly into the nation-state, we first group 
those chapters speaking to foundational constitutional legal 
underpinnings to allegiance and identity. The next group then 
reflects back on those western underpinnings to assess how they 
speak to indigenous and customary law understandings. This is 
followed by an assessment of the impact of these public law 
frameworks on social inclusion and exclusion. Indeed the state has 
identified national security concerns and counter-terrorism as ways 
of justifying the development of law that also impact on and are 
influenced by both public law and international law concepts. We 
then move into the international sphere by placing those chapters 
that look at forced and voluntary migration of refugees and children 
together before turning to those contributions that assess temporary 
or permanent labour migration. Each of those two sections impact 
on questions of international movement and the push and pull 
factors that draw and send people to become members of new 
nations. Finally, the collection presents several chapters that 
highlight the varied transnational and international legal 
perspectives on allegiance and identity. An overview of these 
grouped themes, and, a taste of the main questions posed by 
authors of the chapters in these groups, provides a further aspect to 
this introduction, and draws from the insights into the disciplinary 
and theoretical perspectives used by the authors below. 

3.1 Constitutional Legal Foundations 
Public law traditionally begins with an assessment of the legal 
foundation to the nation-state, typically represented by a 
Constitution. These four chapters interrogate how constitutional 
law foundations and constitutional concepts impact on identity in 
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varying ways. Starting with Australia, Arcioni chooses to look at 
the concept of ‘the people’ not only because it is the people to 
whom identity and allegiance apply when thinking about 
membership, but also because it is the actual terminology used in 
Australia’s constitution over ‘citizenship’ when looking for 
constitutional expressions of membership. She also looks to the 
constitutional margins to interrogate constitutional identity, as these 
‘provide the sharpest examples of how lines of membership are 
drawn’12.Indeed, the jurisprudence involving Australia’s territories 
illuminates the relationship in Australia between allegiance and 
race. Drawing on international law concepts in the exercise of 
sovereignty over different territories, her chapter shows the many 
ways in which Australia has exercised fluidity in its determination 
of membership of those people in the various territories – those 
deemed in, and those deemed outside of Australia’s membership. 
Moreover, the foundational international law case of Nottebohm is 
also shown to be of relevance with its interrogation of ‘real and 
effective nationality’ when Arcioni reviews the most recent High 
Court of Australia case on the territories involving the identity of 
Papuans who were born as members and citizens, but were later 
deprived of it – for theirs was not deemed a “full” or “true” 
Australian citizenship. Why was this so? Arcioni is able to answer 
by looking at “culture as an indicator of membership.” The 
territories were made up of people from different cultures, different 
races, and the High Court has clearly distinguished them from the 
Australian constitutional people. 

Breda’s chapter examines constitutional claims proposed by 
national identities both at the national and international levels. In 
looking at those claims for ‘constitutional recognition’ Breda 
clarifies the ‘distinctive status of identity-based constitutional 
demands in modern and pluralist constitutional theory’ by showing 
that objections to national identity claims are unfounded. Divided 
into two, his chapter first addresses the normative case against 

                                                 
12  Arcioni – after around footnote 11 in her text. 
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assessing identity-based constitutional claims and he argues that 
more can be drawn from inserting normative arguments into the 
debates over procedural requirements of modern constitutions. 
Breda argues that identity-based constitutional claims could be 
‘considered a helpful expression of democratic dissent.’ He then 
examines the interplay between the evolution of the modern 
republican tradition and national identity. Breda’s paper reminds us 
that procedural aspects of modern constitutional democracies and 
multinational states like the UK and international organisations like 
the EU are worth focusing on when considering the place and value 
of democratic expressions of national identity in modern 
democracy. 

Questions about the identity of a territory within a state as 
much as the people within the territory are the concern of 
Marsden’s chapter examining the relationship between China and 
Hong Kong. Indeed, he argues that the ‘physical movement of 
people is not a prerequisite for a change to, or confirmation of 
allegiance and identity; a change in territorial sovereignty alone can 
do that.’ However, Marsden is able to show that allegiance and 
identity for the people of Hong Kong is a complex mix of 
connections within the Hong Kong Special Administrative Regime 
(HKSAR) and between the HKSAR and the People’s Republic of 
China (PRC), both supported and sometimes frustrated by the 
constitutional structure of the Basic Law and its interpretation. 
Drawing on international law and public law, which were both 
foundational to the arrangements for the relationship between the 
Hong Kong Special Administrative Regime and the People’s 
Republic of China, we see the international status of HKSAR 
through ‘some 200 multilaterial treaties’ applying to the HKSAR – 
including those in place before the handover and continuing, those 
in force following Chinese ratification and another group which the 
PRC authorised the HKSAR to apply to the Region.. The public 
law foundations to the HKSAR are in the Basic Law enacted in 
accordance with the Constitution of the PRC. Marsden’s chapter 
reflects on the impact of the interpretations and decisions on the 
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Basic law as well as the key events sharing the autonomy and 
sovereignty debate in Hong Kong which have focussed on national 
security and democracy including the demonstration of freedom of 
expression such as the civil right of protest. In Marsden’s view, key 
events in these areas are significant for illustrations of allegiance 
and identity for the people of Hong Kong, who have demonstrated 
their interest in the application of their constitution, their desire to 
shape their own future and their wish to be actively involved in the 
governance arrangements and desire to preserve an identity 
separate from China.  

Finally in this first section, Jiminez’s chapter takes us to 
Europe, also considered earlier by Breda in his theoretical analysis, 
but here in a direct examination of the concept of allegiance to 
‘Europe.’ As Jiminez argues, ‘the legal figure of European 
citizenship presents a most interesting case in the study of the 
interactions between international and public law, between 
domestic and transnational identities and between allegiance to 
nation and to a community of nations.’ Drawing on the ideals of the 
‘European project’ in its foundations to current problems facing the 
project, Jiminez argues for a more explicit allegiance from 
European citizens and a revival of foundational ideals applied to 
new challenges. Drawing on Joseph Weiler’s important work on 
Europe Jiminez examines the problems Europe is experiencing in 
what he identifies as a ‘midlife crisis’ through social integration 
issues, economic fragmentation issues and the weakening of 
political integration and an absence of a clear cultural consensus. 
Using Weiler’s ‘Principle of Constitutional Tolerance’ Jiminez 
argues for a European polity based on an analogical unity that 
respects the autonomy of the parts and enables a real ‘unity in 
diversity’. It also demands an inclusive public sphere as the 
benchmark for a common political culture, which Jiminez argues 
will be the way forward for a Europe ‘worth fighting for’. While 
drawing on both international law and public law concepts, it is this 
public law ending of an inclusive public sphere that reminds us that 
whether it be in national or supranational contexts like Europe, 
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basic public law principles inform and impact upon allegiance and 
identity in a globalised world. 

3.2 Indigenous and Customary Law 
A flaw in thinking about Constitutions as if they were the starting 
point of public law is that this fails to address the tensions arising 
from the colonial foundations to most Western constitutional 
underpinnings. Where the Constitutions and constitutional 
arrangements discussed above have been imposed, often on 
indigenous peoples, the inherent tensions in the law constituting 
membership and participation are exposed. Moreover, the plurality 
of national identities within the nation also complicate matters, and 
raise questions that are developed further in this section. 
Monson & Hoa’au take us to the Solomon Islands to engage with 
this framework and in particular illustrate a process of contestation 
over the multiple constructions of identity and allegiance within a 
plural legal system that suffered a period of social upheaval and 
civil conflict that is popularly known in the Solomon Islands Pijin 
as ‘the Tension’. Their chapter focuses on two sets of questions; 
how the different kinds of law in the Solomon Islands construct 
identities and allegiance and how this relates to the construction of 
space, and secondly, the way in which place, identity and 
allegiance affect a person’s ability to make claims. As they 
powerfully ask: ‘How does one’s ‘belonging’ to a ‘place’ affect the 
ways in which we speak or write about these issues?’ Indeed the 
authors make these points even more forcefully by identifying their 
own separate voices and making transparent that Rebecca Monson 
has written Part I, informed by her experience as a white Australian 
woman, while Part II is written by George Hoa’au who ‘writes as 
an ‘Are’are man from the place of the same name. Hoa’au ‘draws 
on his knowledge as the eldest son of Ulutoro who was the eldest 
daughter of the 14th hereditary chief, the late Robert Auwehiona’ – 
a tribe who historically provided refuge for runaways from tribal 
wars. Monson reflects on some of the difference in which kastom 
and state law construct identity, allegiance and belonging and how 
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the tensions between the kastom and liberal law raise important 
questions about her own identity and place in these jurisprudential 
discussions, and are critical to decolonising law. 

Wood and Weinman’s paper takes us to Australian 
jurisprudence in order to question whether domestic law is capable 
of adequately recognising Indigenous identity. They explain that 
the place ‘law occupies in Indigenous Australian societies is not 
analogous to the role the Australian legal system plays for non-
Indigenous society. Indigenous law, in the Indigenous context, can 
inform one’s position in a network among kin and regulates 
behaviours, duties and obligations in relation to one’s own group 
and country as well as towards other Indigenous and non-
Indigenous peoples.’ Their paper begins by exploring the 
theoretical legal constructions of Indigenous identity as 
contextualised by historical events and government policies, aimed 
at eradication, via assimilation. They then turn to consider the 
constructions of collective indigeneity in relation to Indigenous 
societies by examining case law within a more general critique of 
native title jurisprudence, with the aim of questioning how the legal 
dimensions of Indigenous Australian allegiance and identity can 
better accord with Indigenous peoples’ right to determine their own 
identity or communal membership in accordance with their 
customs and traditions.13 Their paper though, echoing a similar 
theme developed in earlier volumes of this series, recognises that 
although law can play a significant part, there are limits to the 
capacity of legal systems alone to repair complex rents in the social 
fabric, such as that evidenced in the experience of Indigenous 
peoples. The path to the destruction of Indigenous identities, 
communities, cultures and civilisations had its genesis in the anti-
Aboriginal views of the original settler populace; and the likely 
genesis of ‘true’ reconciliation will also lie in the will of the people 
as expressed through truly beneficial government policies. The 
                                                 
13  United Nations Declaration on the Rights of Indigenous Peoples GA Res 

61/295, UN GAOR, 61st sess, 107th plen mtg, UN Doc A/RES/61/295 
(13 September 2007), art 33.  
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Constitution and law will only change when the people’s will 
changes. 

3.3 Social Inclusion and Exclusion 
Domestic public law framing of identity and membership further 
highlights the inherent tension of membership as a category of 
inclusion and exclusion. As soon as a liberal state places limits on 
those who can come in, and on the distribution of resources within 
the nation-state, there are immediate forms of discrimination 
involving those who are included and those who are excluded. 

Indeed as Jenkins starts her chapter “allegiance arises as a 
visible issue most obviously where there is conflict, such that one 
identity…seems to preclude holding other identities…’ This insight 
informs her analysis of ‘citizenship testing’ regimes which have 
been used increasingly often in Western nations as ways of 
establishing entry to citizenship. Drawing on Bonnie Honig’s 
Democracy and the Foreigner14 and her treatment of the biblical 
figure Ruth as a powerful paradigm for the ambiguities that attach 
to the immigrant who chooses between loyalties, Jenkins explains 
how Honig identifies xenophilia and xenophobia as closely paired, 
and mutually generating around issues of allegiance, arguing that 
‘wherever allegiance must be demonstrated within a social text, the 
demonstration is liable to backfire.’ Through several analytical 
steps Jenkins shows how ‘the question of allegiance is closely 
related to a problem autonomy is designed to resolve, namely how 
the external character of law (its violence) may be resolved into 
something internal, a choice, that accedes to the law, perhaps 
through rational acknowledgment, perhaps through love’. Jenkins 
turns from this to the Australian citizenship pledge which has 
become the centrepiece of Australian citizenship testing (the test 
was first introduced in 2007 and linked to the pledge in 2008). The 
testing regime married to a pledge of allegiance highlights the 
inherent ambiguities that attend the very notion of allegiance, and 
                                                 
14  (Princeton University Press, 2001) 
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which, as Jenkins illustrates, may be construed ‘as an act of 
decision or will, or as an act that requires at some level the 
conversion of the heart and the richer nuance within this of a 
passionate commitment.’ Without fully rejecting the revival of the 
pledge, she argues that its political importance exceeds its 
alignment with the instruments of liberal citizenship; so that ‘we 
need to understand the peculiar nexus of citizenship with the 
capacity for undertaking an oath as working across an unstable 
range of registers and that there is little be gained by stripping it 
back to its bare contours of liberal permissibility, for there are 
potentials here that belong to the democratic meanings of 
allegiance.’ 

Platow, Grace and Smithson pick up on the tensions inherent 
in the pledge, and charted in Jenkins’ treatment of ‘strangers 
inside’ democratic citizenship’ by using a new social-psychological 
framework for considering a form of racism they call 
‘marginalizing racism’. This is a racism that promises inclusion 
with one hand while rejecting it on the other. Their analysis begins 
with concepts relevant to the processes underlying the expression 
of this racism – social identity and self-categorization theories – 
extending what has been referred to as the ‘social identity 
approach’. A key assumption of the analysis is that people’s self-
concepts are ‘comprised of mental representations of themselves 
categorized with others.’ Moreover, these self-categorizations are 
‘not only flexibly invoked but flexibly defined’; and the fluidity 
with which the rhetorical definitions of ‘us’ can occur is possibly 
precisely because of the psychological nature of group 
memberships. It is this fluidity that has allowed this form of racism 
to go unchecked. They argue this is an ‘important conceptual 
warning’ for those working in immigration and citizenship policy, 
as the ability to simultaneously include and exclude members of 
particular racial, ethnic (or any other social) grouping poses a 
serious threat to members of those groups. 

Balint’s chapter concludes this section testing out inclusion 
and exclusion by engaging with the debate over whether too much 
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immigration and too high a degree of diversity threatens national 
identity and social cohesion in liberal democratic states. He does so 
by looking at two important social goals – welfare redistribution 
and national defence – two areas in which allegiance is relevant – 
and which speak to both progressive goals (welfare redistribution) 
and conservative goals (defence of the nation). These are two areas 
that also highlight public law (welfare distribution) and 
international law, in that defence of the nation is an attribute of 
sovereignty of the state in the international domain. Balint argues 
that national identity is neither a necessary nor a sufficient 
condition for the support of these projects and that even if a weak 
national identity is a threat for some types of national allegiance, it 
does not imply the failure of important social projects and may 
even help ensure their success. In other words, allegiance and 
identity are not the lynchpin for social cohesion, and help us reflect 
on the other dimensions at play when diversity and high levels of 
immigration are attacked for these reasons. 

3.4 National Security Concerns and Counter-terrorism Law 
Those other dimensions become clearer when turning to national 
security concerns and counter-terrorism law. Indeed, an important 
legal attribute of sovereignty, both in an international law context, 
but also in a domestic public law scenario, is of the sovereign’s 
right to ‘protect’ its citizens. National security concerns often 
operate in a domestic public law context, looking for the terrorist 
within as well as keeping out the terrorists from outside. Here we 
see the boundary being blurred between public law and 
international law, but ultimately these chapters show how the state 
uses its public law to regulate its membership. 

Thwaites’ chapter takes us to the United Kingdom where 
legislation came into force in 2006 enabling British citizens to be 
stripped of their citizenship if this can be deemed “conducive to the 
public good”, and provided statelessness is not a consequence. 
Thwaites uses this development to interrogate the legal theorist 
John Finnis’s claim that in a liberal democratic state citizenship 
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functions as a form of shared identity which incorporates a 
common allegiance to liberal democratic values. Thwaites’ 
argument is that the deprivation provisions show how Finnis’s 
citizenship project is likely to undermine its own objectives, 
introducing divisions and distrust when its ultimate objective is to 
promote solidarity within the polity. Thwaites’ chapter takes us 
through the context for the UK provisions, weaving in the story of 
David Hicks who was subject to the provisions, and the terrorist 
threats that pressed citizenship into service. He shows us why there 
are problems with Finnis’s account of citizenship because, amongst 
other concerns, it clothes the exercise of an arbitrary power with a 
measure of respectability. 

Golder and Michelsen continue the theme of state control 
over its citizenry and the state’s sovereign power over political 
criminals and terrorists by looking at the theoretical work of 
Foucault and exploring how his theory informs a critique of 
Australian law in the context of counter-terrorism. Here they show 
how criminal law and criminal justice policy can ‘play a crucial 
role in determining the identity and delimiting or questioning the 
allegiance of certain individuals within the nation state.’ They 
argue that ‘the allegiance of citizens can be put into question, or 
suspended, by the extraordinary operations of the criminal law’ so 
that we need to think about criminal law alongside those areas like 
refugee law, migration law, citizenship law and constitutional law 
that are more often thought as mechanisms “for determining 
inclusion and for re-constituting the shifting limits of a political 
community.” By drawing together the case law and legislation in 
Australia since September 11, 2001 Golder and Michelsen illustrate 
how the ‘new forms of extra criminal punishment…do not simply 
sanction certain forms of behaviour but that they, and the 
discourses within which they are embedded, are more importantly a 
key mechanism used by the state to delimit and define identity and 
membership of the Australian state.’ 

Harris-Rimmer provides one further example of the state’s 
power over non-citizens with a case study of the treatment of Dr 
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Mohamed Haneef in 2007 in Australia. In this she looks directly at 
migration law and the wide reach of the counter-terrorism laws that 
led to breaches of natural justice, and the law becoming a servant 
of the executive, rather than the executive being bound by law. Of 
even more concern to the would-be migrant is her claim that it is 
‘difficult for a migrant to demonstrate loyalty in the fever of a 
terrorism investigation, let alone innocence of a particular charge.’ 
In other words, will the migrant remain for ever an alien? And will 
the state be deserving of allegiance? 

3.5 Forced and Voluntary Migration of Refugees and Children 
In a transnational context, many of the security and international 
law issues touched on in the previous section lead to specific issues 
arising for the next point of our focus, those engaged in forced or 
voluntary migration. Refugees are the most identifiable group 
suffering from forced migration and children are also a vulnerable 
group, whether as refugees or in other contexts as described further 
below. 

Zagor examines this vulnerability specifically in considering 
the narrative identities that refugees are required to create and the 
necessary allegiances forged when making their legal claims for 
refugee status.  His chapter uses a mix of tools to discuss theories 
of legal personhood and identity and the place of autonomy in 
refugee law discourse. Zagor illustrates how the ‘production and 
reception of the refugee law narrative is a complex phenomenon 
involving several narrators with sometimes conflicting stories and 
objectives.’ Law is not well equipped to accept this ‘multiplicity of 
recognitions’ and ultimately the refugee is forced to satisfy a legal 
identity that provides protection and security that can never truly 
reflect the fluidity of any person’s identity. This returns to a 
recurring theme throughout the series, of the limitations and 
collisions that can occur when law, whether public or international, 
is part of the greater picture. 

Lester continues this theme of law’s problematic place by 
asking “How can law clothe in legitimacy measures with such 
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dehumanising consequences?” Her chapter ‘explores how the 
dynamics of race and political economy have influenced the way in 
which law-makers construct, treat and understand the figure of the 
foreigner and the idea of sovereignty in the context of migration.’ 
Her analysis uncovers law as a vehicle for the manifestation of 
complex, deeply-held fears about ‘the loss of white power and 
identity and related hegemonic desires.’ She illustrates how Courts 
conceived myths of the sovereign right in international and public 
law to exclude even friendly aliens, by misunderstanding and 
misapplying the important legal writer Vattel, and its continuing 
legacy into 21st century jurisprudence. Consequently, she concludes 
that lawmakers ‘have constructed, treated and understood the 
(changing) allegiance and identity of the figure of the foreigner and 
the idea of sovereignty as a ‘control technology’ and she calls on 
current law and policy makers to re-think and re-imagine the 
relationship between migration and community as one that is more 
vital and an opportunity for exchange. 

A different sense of forced migration that can be experienced 
by refugees is identified in Bessell’s chapter, which examines the 
experiences of British child migrants to Australia during the 20th 
century. These children were a different migration ‘beast’ because 
they were unaccompanied and did not fit into the normal 
framework of being identified through their parents. Their 
citizenship status and membership was not clear and many 
effectively became aliens, not formally taking up Australian 
citizenship. Bessell’s chapter highlights this conundrum and uses 
the international law framework of Convention on the Rights of the 
Child to look at whether citizenship and childhood are compatible 
and whether children should merely be seen as citizens in waiting. 
By using the British child migrant case study she advocates 
promoting respect of children’s self-constructed identity rather than 
privileging identities chosen for them by others. 
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3.6 Temporary or Permanent Labour Migration 
A more positive form of migration would seem to be that of 
temporary or permanent labour, given an element of ‘choice’ seems 
involved in that form of movement. Choice however can be 
contestable as a descriptor given the life experiences of those who 
take advantage of immigration receiving nations, and given these 
nations’ approach to limiting membership for those living in a 
temporary or even permanent forms of migration. 

Ottonelli and Torresi engage and interrogate how liberalism 
is troubled by the place of the migrant, and how in reaction it tends 
to condemn the migrant’s otherness in terms of defects of 
allegiance, or projects forms of identity viewed as dangerous for 
the liberal ethos and public culture of the political community. 
They challenge this pattern as reflecting an ‘unexamined empirical 
and normative assumption of permanent migration as the only 
model.’ Their paper argues that migrants often choose temporary 
migration and a special set of rights should be devised for those 
engaged in these temporary projects. They use the term ‘temporary 
migration projects’ to refer to people who determine, when going 
to the country of migration, that they only intend to live in that 
country for a variable period of time, but not permanently. This is 
because they are intending to benefit family (or other specific 
projects) back at home given the economic opportunities presented 
by the host country. It is not that permanent migration fails to 
present itself to them, but simply that they have a different agenda 
when living in the host country, and this different agenda can be a 
positive reason for not identifying or forming an allegiance to the 
host country. However, Ottonelli and Torresi do see the liberal state 
being responsible for creating differential rights targeted at these 
migrants that would ‘accommodate and facilitate their life plans, 
offer special protections while they are in the receiving country and 
make their return feasible and successful.’ There would not then be 
an expectation of allegiance and the sharing of culture and identity, 
but their presence should be seen as mutually beneficial and 
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therefore entitling rights and support for their ‘temporary migration 
project’ objectives. 

Their case is supported by the following chapter which takes 
us to South-East Asia, in particular Singapore and Malaysia, where 
Kneebone examines the situation of low-skilled and unskilled 
labour migrants’ experience. Theirs is often one of exploitation, 
giving further substance to Ottonelli and Torresi’s call for certain 
rights protections. Kneebone looks to see if transnational and 
regional protective measures might be more effective than relying 
on the nation-state itself. Kneebone weaves through her analysis 
the distinctions between citizenship rights, labour rights and 
associated international law frameworks, mounting ‘an historical 
and normative argument for transnational justice based upon the 
notion of work and labour rights as social and economic rights’ and 
calling for a ‘normative framework which adequately addresses the 
rights of labour migrants without reference to citizenship or 
sovereignty.’ The temporary migrant’s place in the international 
framework, is therefore a good focus for transition to the next 
section, which examines transnational and international legal 
perspectives more closely. 

3.7 Transnational and International Legal Perspectives 
This last grouping concludes the public and international law theme 
by bringing together the chapters highlighting the tensions inherent 
in membership in a globalised world and the complexity involved 
in identifying legally determinative markers of identity and 
membership. 

Issues of dual citizenship and multiple allegiances infuse 
Neoh, Rothwell and Rubenstein’s chapter which addresses some of 
the legal issues arising from the case study of Stern Hu, one of over 
20 Australians currently serving sentences in Chinese prisons. The 
chapter highlights questions about Hu’s allegiance to his country of 
birth (China), country of nationality (Australia), his family in China 
and his employer. Neoh, Rothwell and Rubenstein argue that their 
chapter highlights the centrality of nationality when defining the 
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status of individuals in international law and what this may mean 
for understanding the meaning of allegiance and identity in a 
globalised world. Drawing on James Scott’s work15 they argue that 
allegiances are unwieldy and bureaucratically incomprehensible in 
their raw form and so states have imposed some sort of legal order 
on the diverse allegiances that individuals may hold. Yet, no legal 
system can truly represent those allegiances except through a 
process of simplification. They further highlight how individuals 
with multiple nationalities and allegiances, when outside their 
country of nationality, are at greater risk. This is because of the 
fragility of the concept of diplomatic protection and the inability of 
States to assert their consular rights even when, as in this case, 
there was a Consular Agreement between Australia and China. 
They conclude their chapter highlighting how the traditional 
understanding of a diasporan identity has a modern flavour worthy 
of further attention by law that could influence a more fluid 
approach to reflecting multiple social and political allegiances that 
individuals possess. 

Spiro’s chapter takes us from the previous case study in 
China, to the terrain of international sport as another context to 
explore meanings of loyalty and identity, through the Olympic 
framework. His chapter explains how the regime of Olympic 
nationality has three components – the Olympic Charter, the rules 
of international sporting federations and the underlying state 
citizenship laws. This detail is fascinating in how the federation 
rules mirror the public law and international law frameworks and 
the approach to the international recognition of nationality reflects 
material from the Nottebohm decision already discussed throughout 
this volume. Indeed Spiro examines the International Court of 
Justice decision closely in the chapter when looking at questions of 
genuine links to Olympic country status. Further, he examines 
Ayelet Shachar’s arguments that citizenship becomes a commodity 

                                                 
15  James Scott, Seeing Like a State: How Certain Schemes to Improve the 

Human Condition have Failed (Yale University Press, 1998) 11 at 22 
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rather than a social good if players can choose any country to 
compete with. While sympathetic to her concerns, Spiro puts the 
case that an end to Olympic nationality, and allowing athletes to 
compete for any national team where teams would still be 
geographically affiliated but player eligibility would not be 
contingent on geographic origins or attachment, would better 
reflect the fact that national affiliation supplies only a slice of 
individual identity composites. He concludes that the trajectory of 
Olympic nationality bolsters the post-national proposition that 
citizenship is generally in decline.  

Spiro’s conclusions may be controversial, as is the role of 
nationality in another international domain, that of international 
humanitarian law. Hoffman’s chapter on the jurisprudence of 
nationality in the International Criminal Tribunal for the Former 
Yugoslavia raises concerns about the moves this section of the 
book identifies as a more fluid and expanding membership 
framework for a globalised world. The chapter concentrates on the 
Geneva Convention IV that uses the terminology of ‘protected 
persons’ –defining a protected person as someone other than a 
national of the Party to the conflict or Occupying power. The 
scenario in Bosnia and Herzegovina was complex in interpreting 
the provisions because the conflict was fundamentally along ethnic 
lines, not nationality. Once again Nottebohm becomes an important 
thread to the discussion; but in a string of cases, Hoffman shows 
how the Tribunal was looking at the substance of the relations 
between the individual and the state of nationality rather than the 
formal legal characterisation. While this was largely supported in 
academic writing, Hoffman’s chapter aims to raise concerns about 
this approach and even argues that it may not always have 
beneficial consequences from a humanitarian perspective. Hoffman 
drills down on the legal aspects of allegiance, including 
highlighting, amongst other examples, how the annexure to the 
Hague Convention IV forbids compelling the population of an 
occupied territory to swear allegiance to the hostile power, 
concerned that such a step could lead to forced conscription. 
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Hoffman also moves to look beyond the legal textual arguments to 
the policy considerations of an expansive interpretation of article 4 
of Geneva Convention IV, concerned that they could also lead to a 
denial of rights of ethnic groups instead of their protection. 

Shahabuddin is also concerned with ethnic groups, looking at 
the role of ethnicity in contemporary international law, as 
expressed in its perception of ‘minority’. His argument is that the 
current frameworks of liberal international law conceive of the 
minority as an ethnic notion, with overtones of a backward ‘other’ 
with primordial characteristics. Shahabuddin examines the complex 
role of ethnicity as a category in the identity formation of 
minorities within the dominant liberal architecture of international 
law. The frame of his argument draws upon the work of 
anthropologist Clifford Geertz who conceives of ethnicity as a 
socially and historically constructed primordial tie, in that 
individual’s inclusion in a particular ethnic group in not because of 
merely ‘personal affection, practical necessity, common interest, or 
incurred obligation, but at least in great part by virtue of some 
unaccountable absolute import attributed to the very tie itself.’ 
Shahabuddin traces the notion of ‘otherness’ in ethnicity through 
etymological analysis, as the word derives from the Greek word 
ethnos which was used in a descriptive sense for the ‘others’, and 
moves on to New Testament Greek where ethnos appears as a 
religious indicator to refer to the non-Christian and non-Jewish, 
where it was nearly synonymous with barbarous. Biological 
features later became relevant with the emergence of social 
Darwinism and arguments being posited that different races of 
mankind represented distinct species distinguished by different 
mental capabilities. Shahabuddin argues that this biological 
underpinning can be traced to the present day use of the term 
‘ethnic’ and that ethnicity came to replace the notion of race after 
WWII in the drafting of the Convention on Prevention of 
Discrimination and Protection of Minorities. Later in the drafting of 
the International Covenant on Civil and Political Rights, use of the 
term ‘ethnic minorities’ covers both race and national minorities. 
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This material is then used as a foundation to his analysis of the use 
of ethnic ‘otherness’ in the perception of the minority in 
contemporary international law, with an examination of case law, 
Convention development, Declarations, and European instruments. 
‘Taken together’ Shahabuddin argues ‘what is common in all these 
definitions and understanding of the term ‘minority’ is the image of 
a group in a subordinate position, which has at its core certain 
primordial features that the members of the group not only share 
but also intend to preserve as an insignia of their identity.’ 
Shahabuddin then goes on to explain what this means for minority 
protection in contemporary international law. 

The final chapter in this section - and indeed the collection - 
by Gulati, takes us directly to the core international legal concept of 
nationality, for his chapter studies the concept of ‘belonging to a 
country’ in terms of the formal legal relationship that exists 
between the individual and the political unit. Using his own 
personal experience of being born in the UK, growing up in India 
and Australia and spending an extended period of time in the 
Netherlands, while living in an age where he can stay connected to 
his parents in New Delhi, update his friends and associates in 
places all around the world, and despite a continued presence on 
the territory of Australia, maintain a ‘social fact of attachment’ 
(here using the key words of Nottebohm ) with people and causes 
not within Australia, Gulati examines the differences between 
nationality and citizenship. He argues that they are distinct legal 
concepts – highlighting the public law domestic elements of 
citizenship as being linked to rights, and nationality in contrast 
involving the formal link to the nation state in international law. 
Here again, as in other chapters in this final section, Gulati spends 
time examining the Nottebohm case and displays how this 
international law case ‘radiated throughout the law of nationality’ 
and how the central ideas from the case have been continually used 
in domestic public law contexts. While nationality continues to be 
relevant, Gulati argues that the globalised nature of the world has 
changed its significance, and he further argues that notion of 
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allegiance is outdated and no longer relevant. He returns to his own 
life experience as testament to the need for fluidity and flexibility 
when thinking about nationality as a legal concept in the 21st 
century. 

4. Conclusion 

In an interdisciplinary volume on a similar theme to this collection, 
investigating the relationship between identity and participation in 
diverse societies, editors Azzi, Chryssochoou, Klandermans, and 
Simon (2011) suggest that understanding the ongoing need for 
appropriate identity recognition in culturally-diverse societies is no 
mere research fad; instead, it remains the central goal for 
commentators seeking “a comprehensive understanding of the 
dynamics of identity and political integration in culturally diverse 
societies”.16 Those authors suggest, as we do, that issues of identity 
and allegiance come into sharp relief when national concerns about 
migrant groups focus on their radicalisation17 or the political-
activism18 of some that create security fears for some. Similarly, 
grants of citizenship are often accompanied by national demands 
for integration and participation within the nation state.19 

                                                 
16  X. Chryssochoou, A.E. Azzi, B. Klandermans, and B. Simon, ‘Introduction’ 

in A.E. Azzi, X. Chyssochoou, B. Klandermans, and B. Simon (eds), Identity 
and Participation in Culturally Diverse Societies: A Multidisciplinary 
Perspective (Chichester: Wiley-Blackwell, 2011) 1. 

17  J. van Stekelenburg and B. Klandermans, ‘Radicalization’ in A.E. Azzi, X. 
Chyssochoou, B. Klandermans, and B. Simon (eds), Identity and 
Participation in Culturally Diverse Societies: A Multidisciplinary 
Perspective (Chichester: Wiley-Blackwell, 2011) 181-194. 

18  B. Simon, ‘Collective Identity and Political Engagement’ in A.E. Azzi, X. 
Chyssochoou, B. Klandermans, and B. Simon (eds), Identity and 
Participation in Culturally Diverse Societies: A Multidisciplinary 
Perspective (Chichester: Wiley-Blackwell, 2011) 137-157. 

19  X. Chryssochoou, A.E. Azzi, B. Klandermans, and B. Simon, ‘Introduction’ 
in A.E. Azzi, X. Chyssochoou, B. Klandermans, and B. Simon (eds), Identity 
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In this volume we have extended the inquiry around 
allegiance and identity in diverse societies in light of globalisation 
by thinking critically from a public law and international law 
frame, infused by the interdisciplinary insights of its contributors. 
The seven sections, ranging from constitutional foundations to 
international parameters remind us that these issues can be 
illuminated in helpful ways. Moreover, creating these opportunities 
for reflection and intersection amplify the opportunities and 
constraints provided by law, and provides a launching pad from 
which further developments may create new possibilities for 
individuals, wherever situated, to view themselves as members in a 
world open to new ways of thinking. 
 

                                                                                                              
and Participation in Culturally Diverse Societies: A Multidisciplinary 
Perspective (Chichester: Wiley-Blackwell, 2011) 1. 
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