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Senator the Hon George Brandis QC 
Attorney-General 
PO Box 6100 
Senate 
Parliament House 
CANBERRA  ACT  2600 

Dear Attorney 

The Hawke Review of the Freedom of Information Act 1982 and the Australian 
Information Commissioner Act 2010 

We write to convey our views on the recommendations in the report by Dr Allan Hawke AC 
following a review of the Freedom of Information Act 1982 (Cth) (FOI Act) and Australian 
Information Commissioner Act 2010 (Cth) (AIC Act). Dr Hawke’s report was provided to the 
then Attorney-General on 1 July 2013 and tabled in Parliament on 2 August 2013. 

The OAIC took an active interest in the review and regarded it as a timely opportunity to 
reflect on the OAIC’s work since it was established in 2010, and on the substantial changes to 
the FOI Act that occurred at the same time. We made two extensive submissions to the 
review and also met with Dr Hawke. 

We are pleased there was alignment between many of Dr Hawke’s recommendations and the 
OAIC’s proposals for FOI reform, including most of the proposals earlier made in an OAIC 
report to the Attorney-General in February 2012, Review of charges under the Freedom of 
Information Act 1982. We agree with Dr Hawke that the 2010 reforms have been 
instrumental in facilitating increased openness across government. We are similarly pleased 
that Dr Hawke found the establishment of the OAIC to be a very valuable and positive 
development in oversight and promotion of the FOI Act. 

We have set out our views in three attachments: 

 Attachment A comments on each of Dr Hawke’s recommendations. We substantially
support the recommendations, though we suggest a refinement or modification to
what is recommended in a few instances. There are a few recommendations that we
do not support, essentially as we did not share Dr Hawke’s concern that the FOI Act
causes a difficulty to which he alludes or that amendment of the Act in the manner
proposed would remove the difficulty.
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Attachment A: OAIC comments on Dr Hawke’s recommendations 

Dr Hawke considered that the matters in recommendations 2–40 of his report could be addressed without the need for any further review. 
The OAIC agrees, and has set out our view in relation to each of those recommendations below. More detailed discussion is available in our 
submission and supplementary submission to Dr Hawke. 

Review recommendation OAIC comments 

Recommendation 2 — Online Status of FOI Reviews and 
Complaints 

The Review recommends the OAIC consider establishing 
an online system which enables agencies and applicants 
involved in a specific FOI review or FOI complaint 
investigation to monitor progress of the review or 
complaint. 

We will consider this recommendation with regard to security and resourcing issues. It is 
possible that the resources required to establish such a system may not deliver 
commensurate practical benefits either to applicants or the OAIC. 

Recommendation 3 — Delegation of Functions and 
Powers 

The Review recommends that section 25 of the Australian 
Information Commissioner Act 2010 be amended to allow 
for the delegation of functions and powers in relation to 
review of decisions imposing charges under section 29 of 
the FOI Act. 

 

We support this recommendation. 

However, we suggest that the option to delegate should not be restricted to functions 

and powers relating to FOI charges. Broader delegation of functions and powers — 
based on a model where the Information Commissioner must decide whether it is 
appropriate to delegate a matter to an Assistant Commissioner — would deliver 
significant efficiencies in the Information Commissioner review (IC review) process. This 
model has worked successfully in other jurisdictions (such as Queensland). 

We also recommend that complaint handling functions should be delegable from the 

Information Commissioner to junior staff. The Privacy Act 1988 (Cth) allows for 
delegation of privacy complaint handling, resulting in a more efficient process than 
would otherwise be the case. We suggest that the same principle should apply to FOI 
complaints, so that the OAIC can realise the same efficiencies in processing complaints 
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Review recommendation OAIC comments 

under either function. Complaints to the Commonwealth Ombudsman operate 
successfully on a similar basis.  

Recommendation 4 — Power to Remit Matters to 
Decision-maker for Further Consideration 

The Review recommends the FOI Act be amended to 
provide an express power for the Information 
Commissioner to remit a matter for further consideration 
by the original decision-maker. 

 

We support this recommendation. 

Recommendation 5 — Resolution of Applications by 
Agreement 

The Review recommends the FOI Act be amended to make 
it clear that an agreed outcome finalises an Information 
Commissioner review and in these circumstances a 
written decision of the Information Commissioner is not 
required. 

 

We support this recommendation. 

We also note that s 55(F)(1)(d) of the FOI Act states that the Information Commissioner 
can only give effect to agreements that are consistent with the Commissioner’s powers. 
Expanding the scope of this provision to include agreements consistent with the objects 
of the FOI Act would allow for much broader use of alternative dispute resolution or 
conciliation in the IC review process. 

Recommendation 6 — Third Party Review Rights 

The Review recommends the FOI Act be amended to 
provide that only the applicant and the respondent are 
automatically a party to an Information Commissioner 
review. Any other affected person would be able to apply 
to be made a party to the review. 

We support this recommendation. 

We also note related technical issues with ss 54L and 54M of the FOI Act, which do not 
allow third parties to seek IC review of an access grant decision made at internal review. 
In addition, s 54P contains impractical and inconsistent third party IC review notification 
provisions.  

Freedom of Information Amendment (New Arrangements) Bill 2014
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Review recommendation OAIC comments 

Recommendation 7 — Extensions of Time 

The Review recommends the FOI Act be amended to: 

 remove the requirement to notify the OAIC of 
extensions of time by agreement; and 

 restrict the OAIC’s role in approving extensions of 
time to situations where an FOI applicant has 
sought an Information Commissioner review or 
made a complaint about delay in processing a 
request.  

We support this recommendation. 

Our view is that the extension of time provisions should also be revised to make clear 
that agencies and ministers are obliged to continue processing a request until either a 
decision has been made or an IC review is commenced. The current provisions create 
confusion about whether an agency is empowered to make a decision on access if the 
agency has not been granted an extension by the OAIC or has failed to make a decision 
within an extension granted by OAIC. 

Recommendation 8 — Agreement to Extension of Time 
Beyond 30 Days 

The Review recommends that section 15AA of the FOI Act 
be amended to provide an agency or minister can extend 
the period of time beyond an additional 30 working days 
with the agreement of the applicant.  

We support this recommendation. 

We also recommend removing the requirement that agreement to extend time must be 
in writing and the requirement to notify the OAIC of an s 15AA extension. The value of 
both of these measures is questionable, and their repeal would result in greater 
efficiencies for both agencies and the OAIC. 

In addition we suggest that, if the Government accepts review recommendation 8, any 
consequent amendments to s 15AA should specifically address whether multiple 
extensions of time with agreement are possible.  

Freedom of Information Amendment (New Arrangements) Bill 2014
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Review recommendation OAIC comments 

Recommendation 9 — Extension of Time for 
Consultation on Cabinet-related Material 

9(a) The Review recommends the FOI Act be amended to 
allow an agency to extend the period of time for notifying 
a decision on an FOI request by up to 30 working days 
where consultation with the Department of the Prime 
Minister and Cabinet on any Cabinet-related material is 
required. 

9(b) The Cabinet Handbook should be revised to accord 
with this recommendation.  

We do not support this recommendation. 

Our view is that existing extension of time provisions are sufficient to deal with cases 
where an agency decides to consult with the Department of the Prime Minister and 
Cabinet (PM&C) about whether s 34 of the FOI Act applies and needs more time to do 
so. We also note that such consultation is not mandatory under the Act: the decision 
about whether a document falls under s 34 lies with agency decision makers, not PM&C. 

In addition, the FOI Act’s consultation-related extension of time provisions only apply to 
consultation with third parties to the Australian Government. It is relevant that, in some 
cases, consulted third parties have review rights over any subsequent decision to grant 
access to the documents. It would infringe on the statutory obligations of agency 
decision makers if PM&C had a right of review over decisions by other agencies to grant 
access to documents.  

Recommendation 10 — Two-Tier External Review 

The Review recommends that the two-tier external review 
model be re-examined as part of the comprehensive 
review of the FOI Act. 

We note this recommendation. 

Recommendation 11 — Law Enforcement and Public 
Safety 

The Review recommends the exemption for documents 
affecting the enforcement of law and protection of public 
safety in section 37 of the FOI Act be revised to include 
the conduct of surveillance, intelligence gathering and 
monitoring activities. This revision should also cover the 
use of FOI as an alternative to discovery in legal 
proceedings or investigations by regulatory agencies. 

We note this recommendation and will defer further comment until we see the text of 
any proposed amendment to s 37. 
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Review recommendation OAIC comments 

Recommendation 12 — Cabinet Documents 

The Review recommends the exemption for Cabinet 
documents be clarified by including definitions of 
‘consideration’ and ‘draft of a document’.  

We support clarification of this kind, but will defer further comment until we see the text 
of any proposed amendment to s 34. 

Recommendation 13 — Ministerial Briefings 

The Review recommends that the FOI Act be amended to 
include a conditional exemption for incoming government 
and incoming minister briefs, question time briefings and 
estimates hearings briefings. 

 

We do not support this recommendation. 

In Crowe and the Department of the Treasury [2013] AICmr 69, the Information 
Commissioner noted that a conditional public interest test would not provide an 
assurance of confidentiality for incoming government briefs. The better way of providing 
that assurance is the approach taken in the Right to Information Act 2009 (Qld), which is 
that the Act does not apply to requests for incoming government briefs until a specific 
period of time has passed after their creation. Once that time period has passed, the 
documents would become subject to the FOI Act. At that point, the normal FOI 
decision-making process would apply if someone requested access to the document. In 
our view, this ensures that sensitive information will remain confidential for an 
appropriate time period without necessarily being withheld until the commencement of 
the open access period in the Archives Act 1983 (Cth). 

Recommendation 14 — Information as to Existence of 
Documents 

The Review recommends that section 25 of the FOI Act be 
amended to cover the Cabinet exemption.  

We do not oppose rewording s 25 in this way, but will defer further comment until we 
see the text of any proposed amendment to s 25. 
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Review recommendation OAIC comments 

Recommendation 15 — Parliamentary Departments 

The Review recommends the FOI Act be amended to make 
the Department of the Senate, the Department of the 
House of Representatives and the Department of 
Parliamentary Services subject to the FOI Act only in 
relation to documents of an administrative nature. The 
FOI Act should also be amended to provide an exclusion 
for the Parliamentary Librarian.  

We support this recommendation, and note that it accords with the views of the 
Parliamentary Departments and the Parliamentary Librarian, as expressed in their 
submissions to Dr Hawke. 

Recommendation 16 — Exclusion of Australian Crime 
Commission from the FOI Act 

The Review recommends the Australian Crime 
Commission be excluded from the operation of the 
FOI Act. Section 7(2A) of the FOI Act should be amended 
to refer to an ‘intelligence agency document’ of the 
Australian Crime Commission.  

We do not support this recommendation. 

We are not aware of any submission or comments on the public record arguing why such 
a proposal should be enacted, and believe that the recommendation requires further 
public discussion.  

Freedom of Information Amendment (New Arrangements) Bill 2014
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Review recommendation OAIC comments 

Recommendation 17 — Review of Agencies Listed in 
Part I of Schedule 2 to the FOI Act 

17(a) The Review recommends the intelligence agencies 
remain in Part I of Schedule 2 to the FOI Act. The parts of 
the Department of Defence listed in Division 2 of Part I of 
Schedule 2 should also remain. 

17(b) All other agencies currently in Part I of Schedule 2 
should justify their exclusion from the FOI Act to the 
satisfaction of the Attorney-General. If they do not do this 
within 12 months, they should be removed. 

17(c) The Attorney-General should also consider whether 
there is a need to include any other agencies in 
Schedule 2. 

We note this recommendation. 

Another option would be to extend the Information Publication Scheme (IPS) 
requirements to agencies not covered by the FOI Act, such as intelligence agencies. 
Much of the information that these agencies would be required to publish under the IPS 
is already in the public domain via agency websites, annual reports and other existing 
accountability mechanisms. Extending the IPS to these agencies would effectively 
require them to publish the information in a consolidated, accessible form, and would 
explicitly not require publication of exempt information or information restricted or 
prohibited from release by other enactments. 

Nonetheless, our view is that, if intelligence agencies were subject to the access request 
provisions of the FOI Act, existing exemptions in ss 33, 37 and 35 would provide 
appropriate protection for sensitive information they hold. 

Should the Government decide to implement recommendation 17(b), we suggest that 
the Administrative Review Council (ARC) — as the body responsible for advising the 
Attorney-General on strategic and operational matters relating to administrative review 
— would be well-placed to provide advice on this issue.  

Recommendation 18 — Criteria for Assessment of 
Agencies Exempt in Respect of Particular Documents 

The Review recommends the FOI Act contain criteria for 
assessment of agencies which are exempt from the 
FOI Act in respect of particular documents.  

We support this recommendation, while noting our general policy position is that it is 
preferable to exempt specific categories of documents rather than fully excluding 
individual agencies from the FOI Act. 

Should the Government decide to implement this recommendation, we suggest that the 
ARC be tasked with developing the criteria. 

Freedom of Information Amendment (New Arrangements) Bill 2014
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Review recommendation OAIC comments 

Recommendation 19 — Review of Agencies Listed in 
Part II of Schedule 2 to the FOI Act 

19(a) The Review recommends Section 47 of the FOI Act 
be amended to make clear that it applies to documents 
that contain information about the competitive or 
commercial activities of agencies. 

19(b) All agencies in Part II of Schedule 2 to the FOI Act 
should justify their exclusion from the FOI Act to the 
satisfaction of the Attorney-General. If they do not do so, 
they should be removed from Part II of Schedule 2. 

19(c) The Attorney-General should also consider whether 
there is a need to include any other agencies in Part II of 
Schedule 2.  

We note this recommendation. Should the Government decide to implement the 
recommendation, we suggest that it do so in consultation with the ARC. 

Recommendation 20 — Review of Agencies Listed in 
Schedule 1 to the FOI Act 

20(a) The Review recommends Schedule 1 to the FOI Act 
be amended to repeal the bodies listed, as they no longer 
exist. 

20(b) The Attorney-General should also consider whether 
there is a need to include any tribunals, authorities or 
bodies in Schedule 1.  

We support this recommendation. We would also support an amendment to the FOI Act 
to more explicitly state that the Act only applies to tribunals listed in Schedule 1 in 
relation to documents of an administrative nature, and not documents related to the 
tribunal’s adjudicative functions. We also suggest that, if the Government decides to 
implement this recommendation, the ARC could usefully be tasked with developing 
criteria to decide which bodies should be included in Schedule 1. 

Freedom of Information Amendment (New Arrangements) Bill 2014
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Review recommendation OAIC comments 

Recommendation 21 — Administrative Access Schemes 

21(a) The Review recommends the OAIC consider the 
development of appropriate guidance and assistance to 
encourage agencies to develop administrative access 
schemes. 

21(b) While the Review acknowledges the desirability of 
encouraging the use of administrative access schemes, it 
does not believe it appropriate for this to be done by 
reintroduction of application fees for FOI requests. 

 

We support the greater use of administrative access schemes to allow for fast, efficient 
access to government information. 

In relation to review recommendation 21(a), we note that the Information 
Commissioner has already published guidance in Part 3 of the FOI Guidelines about 
administrative access schemes. The OAIC has also published an FOI agency resource 
explaining some of the practical considerations for establishing an administrative access 
scheme. Pending guidance material from the Information Commissioner and the Privacy 
Commissioner about reforms to the Privacy Act will also address administrative access in 
the context of personal information. 

We note recommendation 21(b) that an application fee should not be reintroduced, but 
believe that a mechanism is needed to enable an agency to insist on an administrative 
access approach. One option would be to allow a seven-day consultation period before 
the start of the formal FOI processing period to allow time to refine the scope of the 
request and establish the most efficient way of responding to it. The review report listed 
this as matter for further examination in a more comprehensive review of the FOI Act 
(see Attachment C below). We agree that the matter should be given further 
consideration but believe it could be considered in advance of a more comprehensive 
review. 

Freedom of Information Amendment (New Arrangements) Bill 2014
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Review recommendation OAIC comments 

Recommendation 22 — FOI Processing Charges 

22(a) The Review recommends that a flat rate processing 
charge should apply to all processing activities, including 
search, retrieval, decision-making, redaction and 
electronic processing. No charge should be payable for 
the first five hours of processing time. Processing time 
that exceeds five hours but is ten hours or less should be 
charged at $50 per hour. The charge for each hour of 
processing time after the first ten hours should be $30 per 
hour. 

22(b) The current provisions for no processing charges for 
access to an applicant’s personal information and for 
waiver of charges should continue to apply. 

 

We support this recommendation, which accords with recommendations made by the 
Information Commissioner in his February 2012 Review of Charges under the Freedom of 
Information Act 1982 (Charges Review). 

However, we note a possible drafting error in recommendation 22(a), which says: 

Processing time that exceeds five hours but is ten hours or less should be charged at 
$50 per hour. 

In contrast, the introductory wording to this recommendation argues for a flat charge of 
$50 for processing time between five and ten hours, as recommended in the Charges 
Review. We have therefore assumed the inclusion of ‘per hour’ in Dr Hawke’s 
recommendation to be a drafting error. We support the recommendation on that basis.  

Recommendation 23 — FOI Access Charges 

23(a) The Review recommends that a flat rate access 
charge should apply to all access supervision activities of 
$30 per hour and that no other access charges should 
apply. 

23(b) The current provisions for no charges for access to 
an applicant’s personal information and for waiver of 
charges should continue to apply. 

We support this recommendation, which broadly accords with a recommendation in the 
Charges Review. 
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Review recommendation OAIC comments 

Recommendation 24 — Ceiling on Processing Time for 
FOI requests 

The Review recommends introduction of a 40 hour 
processing time ceiling for FOI requests. 

We support this recommendation, which broadly accords with a recommendation in the 
Charges Review. 

Recommendation 25 — Reduction and Waiver of FOI 
Charges 

25(a) The Review recommends that an agency should be 
able to waive or reduce charges in full, by 50% or not at 
all. However, it considers that it would be better for these 
options to be set out in guidelines rather than in the 
FOI Act itself and recommends the OAIC consider 
amending its guidelines accordingly. 

25(b) The Review believes that the current requirement to 
consider whether access to a document would be in the 
general public interest or in the interest of a substantial 
section of the public should remain unchanged.  

We agree with the underlying policy rationale of recommendation 25(a), but suggest 
that the Information Commissioner’s FOI Guidelines are not the appropriate vehicle for 
this kind of change. Amendments to the Freedom of Information (Charges) Regulations 
1982 would be required. 

We do not support recommendation 25(b). There is tension between applying the public 
interest test for disclosure in s 29(5)(b) when deciding whether to reduce or waive a 
charge and the underlying philosophy of the post-2010 FOI Act that all disclosure is in 
the public interest (s 3). We recommend that this tension be resolved by replacing the 
current s 29(5)(b) test with a ‘special benefit to the public’ test, as used in the 
Government Information (Public Access) Act 2009 (NSW). The review report said that this 
test would be no less difficult to apply than the current test in s 29(5)(b). However, 
based on our experience reviewing agency charges decisions, we suggest that our 
recommendation would provide a workable, more consistent test than the current 
arrangements, making it faster and simpler to decide whether a charge is in the public 
interest. 

Freedom of Information Amendment (New Arrangements) Bill 2014
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Review recommendation OAIC comments 

Recommendation 26 — Reduction Beyond Statutory 
Timeframe 

26(a) The Review recommends adoption of a sliding scale 
for reduction of charges where decisions are not notified 
within statutory timeframes in accordance with 
recommendation 6 of the FOI Charges Review. 

26(b) No charge should be payable if the delay is longer 
than 30 working days.  

We support this recommendation, which accords with a recommendation in the Charges 
Review. Our understanding is that 26(b) is intended to refer to a delay in making a 
decision within the FOI Act’s statutory timeframes. 

Freedom of Information Amendment (New Arrangements) Bill 2014
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Review recommendation OAIC comments 

Recommendation 27 — Application Fees for Information 
Commissioner Review for Review of Access to Non-
personal Information 

27(a) The Review recommends that an application fee of 
$400 apply for a review of an FOI decision for access to 
non-personal information. This fee would be reduced to 
$100 in cases of financial hardship. 

27(b) If proceedings terminate in a matter favourable to 
the applicant, a $300 refund would apply. There would be 
no refund of the reduced fee. 

27(c) No fee would apply for an Information 
Commissioner review of an access grant decision by an 
affected third party. 

27(d) In all other cases, fees would be payable for 
Information Commissioner review of decisions for access 
to non-personal information. 

27(e) There would be no remission of the fee where an 
applicant has first sought internal review or where 
internal review is not available. 

We do not support this recommendation. 

While we recognise the recommendation’s underlying motivation of reducing the OAIC’s 
IC review caseload to a more workable level, in our view the proposed $400 application 
fee would unreasonably deter people from seeking IC review of FOI decisions. It would 
also run contrary to the object of the FOI Act to facilitate and promote public access to 
information promptly and at the lowest reasonable cost (s 3). 

We suggest as a potential alternative the proposal in the Charges Review that a $100 
application fee should apply for IC review, but only in cases where an applicant who can 
apply for internal review has not done so first. As noted in the Charges Review, following 
the 2010 reforms there are signs that agencies are more willing to reconsider access 
decisions at the internal review stage. In 2012–13, 52% of internal reviews resulted in a 
change to the original decision. Encouraging this trend would both encourage agencies 
to take a more considered approach to initial FOI decisions and reduce the OAIC’s 
IC review caseload. 

In contrast, in addition to the issues mentioned above, we believe that a $400 IC review 
application fee would introduce administrative difficulties for the OAIC in determining 
whether to reduce the proposed application fee in cases of financial hardship. These 
difficulties are similar to those experienced by agencies in making charges reduction 
decisions (see our response to recommendation 25 above). 

In our view, implementation of other review recommendations and recommendations 
from our own submission (as identified in this attachment and Attachment B below) 
would allow for greater efficiencies in the IC review process, and consequently reduce 
the OAIC’s caseload without the need for a $400 IC review application fee. 

Freedom of Information Amendment (New Arrangements) Bill 2014
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Review recommendation OAIC comments 

Recommendation 28 — Indexation of Fees and Charges 

The Review recommends that all fees and charges are 
adjusted every two years in accordance with the CPI 
based on the federal courts/AAT provision for biennial fee 
increases. 

 

We support this recommendation, which accords with a recommendation in the Charges 
Review. 

 

Recommendation 29 — Timeframes for Applicants to 
Respond to Agency Decisions 

29(a) The Review recommends that an applicant should 
be required to respond within 30 working days after 
receiving a notice under section 29(8), advising of a 
decision to reject wholly or partly the applicant’s 
contention that a charge should not be reduced or not 
imposed. The applicant’s response should agree to pay 
the charge, seek internal review of the agency’s decision 
or withdraw the FOI request. 

29(b) If an applicant fails to respond within 30 working 
days (or such further period allowed by an agency) the 
FOI request should be deemed to be withdrawn. 

 

We support this recommendation, which accords with a recommendation in the Charges 
Review. 
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Review recommendation OAIC comments 

Recommendation 30 — Practical Refusal Mechanism 

The Review recommends section 24AA(1)(b) of the FOI Act 
be repealed to make it clear that the practical refusal 
mechanism can only be used after an applicant has 
provided information to identify the documents sought. 

 

We support this recommendation. 

 

Recommendation 31 — Time Periods in the FOI Act to 
be Specified in Working Days 

31(a) The Review recommends that where appropriate, 
the FOI Act be amended so that time periods are specified 
in terms of ‘working days’ rather than calendar days. 

31(b) The timeframe for processing an FOI request (not 
taking into account any extensions of time) should be 30 
working days. Provision should be made to exclude any 
period in which an agency is closed such as during the 
‘shut-down’ period between Christmas and New Year. 

 

We support the recommendation to specify time periods in working days rather than 
calendar days, but note that an initial decision-making period of 30 working days 
translates to at least 42 calendar days, thus significantly lengthening existing 
timeframes. We suggest an initial decision-making period of 20 working days would be 
more appropriate, as it would be roughly equivalent to the existing statutory timeframe 
but easier for agencies to calculate. 
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Review recommendation OAIC comments 

Recommendation 32 — Repeat or Vexatious Requests 

The Review recommends the FOI Act be amended to 
permit agencies to decline to handle a repeat or 
vexatious request or requests that are an abuse of 
process, without impacting on the applicant’s ability to 
make other requests or remake the request that was not 
accepted. The applicant can appeal against such a 
decision to the OAIC. 

We support this recommendation, and note that the Right to Information Act 2009 (Tas) 
offers a potential model vexatious request clause. 

 

Recommendation 33 — Anonymous Requests 

33(a) The Review recommends the FOI Act be amended so 
that an FOI request cannot be made anonymously or 
under a pseudonym. 

33(b) It should be necessary for an applicant to provide an 
address in Australia. 

 

We do not support this recommendation. 

The recommendation is inconsistent with an existing feature of the FOI Act that enables 
an anonymous or pseudonymous request to be lodged via email. The Information 
Commissioner discussed these provisions in a statement released in conjunction with an 
update to the FOI Guidelines in January 2013 about who is eligible to make an FOI 
request. The Information Commissioner concluded that agencies will best meet the 
objects of the FOI Act to provide prompt access to information at the lowest reasonable 
cost if they, wherever possible, accept and respond to FOI requests without any 
threshold enquiry as to the identity of the applicant. Essentially, the agency’s focus 
should be on the request, not the requester. Cases where the requested documents are 
exempt and the applicant’s identity is relevant to the decision-making process can be 
dealt with on a case-by-case basis. 

The recommendation is also inconsistent with amendments to the Privacy Act, which 
come into force on 12 March 2014. These amendments include Australian Privacy 
Principle (APP) 2 (anonymity and pseudonymity), which provides that an individual must 
have the option when dealing with an entity to which the Privacy Act applies ‘of not 
identifying themselves, or of using a pseudonym’. Although there are exceptions to 
APP 2 if a law prevents anonymous or pseudonymous dealing, or if it would be 
impracticable, these are not likely to apply to all FOI requests. 
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Review recommendation OAIC comments 

At a practical level, our experience in dealing with IC reviews and vexatious applicant 
declarations is that anonymous and pseudonymous requests have not proved to be a 
problem. We suggest that the recommendation would slow down the FOI 
decision-making process, contradicting the object of the Act to provide prompt access to 
information. The recommendation would also likely only be workable if the agency or 
minister collected a significant amount of personal information to verify an FOI 
applicant’s identity. Otherwise, in our view the proposed requirement is not likely to 
deter an individual intent on using anonymous or pseudonymous requests to circumvent 
provisions of the FOI Act about repeat requests or the terms of a vexatious applicant 
declaration made by the Information Commissioner. The collection of this amount of 
personal information would have an adverse impact on personal privacy. 

Recommendation 34 — Inspector-General of 
Intelligence and Security 

The Review recommends the FOI Act and the Archives Act 
1983 be amended to clarify procedural aspects 
concerning the Inspector-General of Intelligence and 
Security giving evidence in FOI and archive matters before 
the AAT and FOI matters before the Information 
Commissioner. 

 

We acknowledge the concerns raised by the Inspector-General of Intelligence and 
Security (IGIS), but suggest that those concerns can be resolved by a change in 
administrative practice rather than legislative amendment. 

As mentioned in IGIS’s review submission, the OAIC’s memorandum of understanding 
with IGIS was specifically designed to ensure that IGIS was called upon to provide 
evidence only where required. There is no legislative barrier to the Administrative 
Appeals Tribunal adopting similar arrangements. 
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Review recommendation OAIC comments 

Recommendation 35 — Amendment of Personal 
Records and the Archives Act 

The Review recommends the FOI Act be amended to 
enable a personal record to be amended when the 
amendment is authorised under the Archives Act 1983. 

 

We suggest this recommendation requires further consideration, particularly in terms of 
the interaction with amendments to the Privacy Act that come into force on 
12 March 2014. APP 10 (quality of personal information) obliges agencies to take 
reasonable steps to ensure the quality of personal information they hold about 
individuals at the point of collection and before using or disclosing the information. 
APP 13 (correction of personal information) obliges agencies to correct that information 
at the individual’s request or on their own initiative (if, with regard to the purpose for 
which the information is held, the agency determines that the information is inaccurate, 
out-of-date, incomplete, irrelevant or misleading). 

We suggest that consideration could be given to the OAIC and the National Archives of 
Australia issuing joint administrative guidance on this matter and the interaction 
between the FOI Act, Privacy Act and the Archives Act. 

Recommendation 36 — Single Website for all Disclosure 
Logs 

The Review recommends the disclosure log for each 
agency and minister should be accessible from a single 
website hosted by either the OAIC or data.gov.au to 
enhance ease of access. 

 

We support this recommendation in principle and are not opposed to discussing the 
recommendation with the Department of Finance to determine whether it is feasible to 
provide whole-of-government disclosure log functionality through data.gov.au. 

However, we note that the recommendation potentially involves significant resourcing 
implications for both the OAIC and agencies and ministers (in terms of participating in 
the whole-of-government disclosure log website). Aside from potential development 
and maintenance costs, the FOI Act does not prescribe how agencies and ministers must 
lay out their disclosure log. This means that legislative amendment would potentially be 
needed to address the likely practical and administrative difficulties, such as resolving 
inconsistent formatting between agency disclosure logs and mandating participation in a 
whole-of-government disclosure log website. 

We also note the approach adopted by the Queensland Government, where a single 
webpage links to agency disclosure logs and describes how to make an access request. 
This approach could offer one way of adopting this recommendation, although it would 
not capture some of the functionality proposed in some of the review submissions.  
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Review recommendation OAIC comments 

Recommendation 37 — Minimum Timeframe for 
Publication of Disclosure Log 

The Review recommends that there should be a period of 
five working days before documents released to an 
applicant are published on the disclosure log. However, it 
considers that it would be better for this to be set out in 
guidelines rather than in the FOI Act itself and 
recommends the OAIC consider amending its guidelines 
accordingly. 

 

We note that Part 14 of the FOI Guidelines already supports delayed disclosure log 
publication. Unless the Government prefers to deal with this issue through legislative 
amendment, the Information Commissioner will update the Guidelines to note this 
recommendation. 

Recommendation 38 — Copyright 

The Review recommends the Government consider issues 
concerning the interaction of the FOI Act and the 
potential impact that publication of third party material 
under the FOI Act may have on a copyright owner’s 
revenue or market.  

We support this recommendation and note the FOI Commissioner’s submission to the 
ALRC’s Copyright and the Digital Economy discussion paper, which outlined the OAIC’s 
views on these issues.  
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Review recommendation OAIC comments 

Recommendation 39 — Suspension of FOI Processing 
During Litigation 

The Review recommends the FOI Act be amended so that 
the processing of an FOI request is suspended where the 
applicant has commenced litigation or there is a specific 
ongoing law enforcement investigation in progress. 

 

We support amending the FOI Act to reduce the use of the FOI process as a less 
expensive alternative to legal discovery, but suggest that this recommendation needs 
further consideration. Our concern is that the proposal would be complex to administer 
in practice. We also take the view that the existing s 37 exemption is sufficient to deal 
with the matters raised in the review report about law enforcement investigations. 

A simpler alternative may be to adopt the model in the Right to Information Act 2009 
(Qld), where access may be refused if the document can be accessed under another Act 
or arrangements made by an agency. We also note that implementing Dr Hawke’s 
recommendation 24 by introducing a 40-hour cap on FOI processing time would resolve 
some of the practical difficulties raised by use of the FOI process as an alternative to 
legal discovery. 

Recommendation 40 — Backup Tapes 

The Review recommends the FOI Act be amended so that 
a search of a backup system is not required, unless the 
agency or minister searching for the document considers 
it appropriate to do so. 

 

We do not support this recommendation. 

In our view, adequacy of search in terms of backup tapes is already sufficiently dealt 
with in Part 3 of the FOI Guidelines. 

We also note that the substance of the recommendation essentially relates to the 
resources required to process an FOI request. In our view, this matter would be better 
addressed through amendments to the practical refusal mechanism (as per 
recommendation 24) and appropriate use of charges. 
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Attachment B: other suggested issues for consideration 

Technical issues with the FOI Act and AIC Act 

The OAIC’s review submission identified and proposed solutions to a range of technical and 
procedural issues with provisions of the FOI Act and AIC Act. Other than those already 
discussed at Attachment A, a brief description of the issues not addressed in Dr Hawke’s 
report is provided below. A more detailed discussion and our proposed solution to each issue 
are available in the appendix to our first review submission. 

FOI Act 

 There is a potential inconsistency between the definition of a document of a minister 
(s 4(1)) and the Archives Act’s access provisions to records of former ministers. 

 The Act requires agency decision makers not to consider the seniority of the 
document’s author within their own agency, but is silent about the seniority of 
authors from other agencies (s 11B(4)(C)). 

 The disclosure log provisions imply that both agencies and ministers can impose 
charges for making information available on the disclosure log in some circumstances, 
but only provide agencies the power to impose such charges (ss 11C(4)–(5)). 

 In some cases it is unclear whether agencies are required to transfer requests to other 
agencies (s 16) or to assist applicants to redirect requests to the appropriate agency 
(s 15(4)). 

 On a narrow interpretation, the Information Commissioner cannot impose conditions 
when extending time under s 15AB (because there is no express power to do so, as 
there is in s 15AC). 

 The Information Commissioner can grant an extension of time for an agency or 
minister to deal with a request after a deemed refusal has occurred, but is not 
required to notify the applicant of the extension (ss 15AC, 51DA). 

 There is no requirement to explain the grounds of specific deletions when editing a 
document before release under s 22 (which is recommended in both the Information 
Commissioner’s FOI Guidelines and Dr Hawke’s FOI Better Practice Guide). 

 The notice provisions where an agency edits a document under s 22 are ambiguous 
(ss 22(4), 26). 

 A notice neither confirming nor denying the existence of a document is deemed an 
access refusal for the purposes of internal review, but not IC review (s 25(2)(b)). 

 The notice of decision provisions are inconsistent and confusing (ss 26, 54N(1)(b)). 
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 The term ‘legal personal representative’ is used in multiple sections instead of the 
more common ‘representative’ (ss 27A(1)(b), 53C(1), 91(1C), 91(2A)). 

 It is not clear whether unpaid charges under the FOI Act are a debt owing to the 
Commonwealth for the purposes of the Financial Management and Accountability Act 
1997 (s 29 of the FOI Act and the Freedom of Information (Charges) Regulations 1982). 

 Section 34(6) in the Cabinet documents exemption is largely redundant given the 
operation of s 34(3). 

 Compared to an equivalent provision at s 47F, s 38(1A) in the secrecy provision 
exemption is drafted in a complex way that has adverse consequences during the 
IC review process. 

 The ‘qualified persons’ provisions in ss 47F(4)–(7) are unduly onerous and inconsistent 
with equivalent provisions in the Privacy Act. 

 The amendment and annotation provisions in Part V apply to records not controlled by 
Australian Government agencies and ministers (such as national information sharing 
systems), and provide no scope to transfer requests to the State or Territory from 
which the document originated. 

 Part V applies only to documents to which access has already been lawfully provided. 
‘Lawful access’ is not a requirement for exercising correction rights under the Privacy 
Act. 

 Applicants must provide an address in Australia to make a request for amendment or 
annotation (ss 49(c), 51A(d)), which is inconsistent with the access request provisions 
in Part III. 

 Sections 49(d) and 51A(e) do not allow applications to be sent by email and make 
reference to s 15(2)(d), which has been repealed. 

 Part VI includes definitions in ss 53A, 53B and 53C that are not particular to internal 
review. This creates readability issues, and raises questions about the operation of 
some provisions in relation to Part VII (Review by Information Commissioner). 

 The requirements for notice of an internal review decision are the same as those 
under s 26. However, a s 26 notice is in some ways unsuited to an internal review 
decision. 

 Where internal review of an access refusal decision results in an access grant decision, 
an affected third party has no access to IC review (ss 54L, 54M). 

 The Information Commissioner cannot treat a complaint transferred from the 
Commonwealth Ombudsman as an application for IC review, which in some cases 
would be the most appropriate way of dealing with the complaint (s 54N). 
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 The IC review notification requirements are inconsistent and impractical in cases 
where a third party consultation requirement applies (s 54P). 

 Section 54T(6) refers to the Information Commissioner’s power under s 54T(1) to 
grant an extension of time to apply for IC review, when this power actually lies under 
s 54T(2). 

 It is unclear precisely when s 54Y (about application for IC review of a deemed access 
refusal decision) applies or how it interacts with s 55G. 

 It is unclear whether the onus requirement in s 55D(1) applies to both access requests 
and amendment requests. 

 The scope of the Information Commissioner’s information-gathering powers for the 
production of national security and Cabinet documents is unclear (s 55U). 

 The interaction between the Information Commissioner’s various 
information-gathering powers is unclear (ss 55R, 55T, 55U). 

 The requirement for the Information Commissioner to return exempt documents is 
impractical in terms of requiring return of emailed documents and the return of a 
document to the person within the agency who produced it (s 55T). 

 It is not clear whether the protection from liability in the Information Commissioner’s 
information-gathering powers applies to both criminal and civil proceedings (s 55Z). 

AIC Act 

 There is need for clarification about delegation of Commissioner powers and the 
interaction of ss 11 and 12. 

 Section 29(2)(b), about the use of information acquired for a lawful purpose, is unclear 
and potentially superfluous. 

 The ‘freedom of information matters’ specified in s 31 do not refer to the Information 
Publication Scheme or disclosure log requirements under the FOI Act. 

Other OAIC recommendations that warrant further consideration 

We have also identified four other matters that were not taken up in the review report that 
we believe would allow the OAIC to operate more efficiently and improve the general 
administration of the FOI Act and the AIC Act across government. 

Merge the Privacy Advisory Committee and the Information Advisory Committee 

Our submission to Dr Hawke discussed the unexpectedly high cost of administering the 
Information Advisory Committee (IAC). To reduce these costs, we recommended the merger 
of the IAC and the Privacy Advisory Committee (PAC), with consideration given to the 
composition of the committee to ensure fair representation of the privacy and information 
policy interests as well as both the public and private sectors. Dr Hawke’s view was that our 
proposal would dilute the specialist privacy role of the PAC. He also noted that the AIC Act 
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does not specify how often the IAC must meet, with the implication that costs could be 
reduced by holding fewer meetings. 

We suggest that an appropriately managed and constituted merged committee would be 
preferable to further decreasing the meeting frequency of the IAC. This course of action 
would more appropriately balance the constrained resourcing environment in which the 
Government operates with the Information Commissioner’s strategic role in relation to 
government information policy. 

Remove doubt about documents of the Official Secretary to the Governor-General 

The FOI Act does not apply to a request for a document of the Official Secretary to the 
Governor-General unless the document relates to matters of an administrative nature (s 6A). 
In Kline and Official Secretary to the Governor-General [2012] FCAFC 184 the Federal Court 
made the following comment obiter dictum: 

One question which arose in the course of argument was whether the expression 
‘document of the Official Secretary’ in s 6A was limited to documents in the 
possession of that official. In our view, the expression is not so limited. The scope 
of the section would be so limited if the definition of ‘document of an agency’ in 
s 4(1) applied, as it does in s 11(1), but that expression is not used in s 6A so the 
definition does not apply. The consequence is that s 6A would apply even where 
the document of the Official Secretary was in the possession of another agency.1 

We reiterate the suggestion from our supplementary submission that this comment is difficult 
to reconcile with the definitions in s 4(1), and again recommend that the FOI Act be amended 
to remove doubt that s 6A does not apply when a document of the Official Secretary is in the 
possession of another agency. 

Definition of the privacy functions in the AIC Act 

As noted in our supplementary submission to Dr Hawke, recent legislation such as the 
Healthcare Identifiers Act 2010 and the Personally Controlled Electronic Health Records Act 
2012 has conferred functions on the Information Commissioner. Some of these functions 
come under the definition of the privacy functions in s 9(1) of the AIC Act because they clearly 
relate to the privacy of an individual. However, some of these functions, such as those related 
to the design of systems to protect personal information, may not directly relate to the 
privacy of an individual. In addition, if a new function is not included in the table in s 9(2) 
which identifies provisions that confer privacy functions, confusion may arise about whether 
the function is a privacy function. 

We reiterate the recommendation from our supplementary submission that: 

 Section 9(1)(a) of the AIC Act be amended to include, in the definition of privacy 
functions, functions conferred on the Information Commissioner that ‘relate to the 
privacy of an individual or the protection of personal information’, and 

 Section 9(2), including the table, be removed. 

                                                      
1
 [28] per Keane CJ, Besanko and Robertson JJ. 
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Accessibility of online published content 

Our review submission described how the mandatory publication requirements of the FOI Act 
represent a particular accessibility challenge in some cases. ‘Accessibility’ in this context 
refers to agency obligations under the Disability Discrimination Act 1992 and the whole-of-
government Web Accessibility National Transition Strategy to ensure by 2014 that content on 
government websites complies with the Web Content Accessibility Guidelines 2.0 issued by 
the Worldwide Web Consortium. 

FOI obligations may present particular accessibility challenges by requiring agencies and 
ministers to publish material that was never intended for electronic publication or was 
created long enough ago that it does not comply with modern accessibility requirements. An 
example would be an agency document held only in hard copy that is requested under the 
FOI Act, and must then be made available online through the disclosure log. If it would be 
impracticable or unreasonably resource-intensive for an agency to make the information 
accessible, there is a risk that the agency will decline to make the information freely available 
online and instead only provide details about how to request access to the information. 

We suggest this would be contrary to the pro-disclosure objects of the FOI Act. Accordingly, 
we reiterate our recommendation that a balance may need to be struck between accessibility 
and FOI obligations in cases where a document that must be published was not created for 
the purposes of publication, and it would be resource-intensive to optimise the document for 
accessibility or create an alternative accessible version of the document’s content. 
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Attachment C: Dr Hawke’s proposed comprehensive review of the FOI Act 

Annex G of Dr Hawke’s report identified 11 matters that could be examined in a further 
comprehensive review of the FOI Act. The OAIC’s view is that some of these matters could be 
remedied by legislative amendment without the need for consideration in a comprehensive 
review. 

The matters that we agree would be suitably addressed in any more comprehensive review 
are: 

 Whether the FOI Act should include provisions to protect decision-makers from 
interference in the decision-making process? 

 Whether the FOI Act should provide a right of access to ‘information’ rather than a 
right to access ‘documents’? 

 Whether the FOI Act should be amended to allow for representative complaints, made 
on behalf of a group against the same agency, where the same common issue of law or 
fact arises? (We note that the Information Commissioner may commence an own 
motion investigation, which is alternative way of examining a complaint issue that 
touches more than request. Further, the Information Commissioner amended the FOI 
Guidelines in January 2013 to clarify that an FOI request may be made by a person on 
behalf of another, by a requester using a pseudonym or by an unincorporated group. 
In some circumstances this may enable an individual requester to raise an issue that is 
relevant to others.) 

 Whether the same protections against civil and criminal actions that apply to release 
of documents under the FOI Act should apply to documents provided under an 
administrative access scheme? 

We suggest that the remaining matters in Annex G could be dealt with in advance of any 
further review. A list of these matters, including comments about some of them, is provided 
below. 

 Whether the FOI Act should contain express criteria for assessment as to whether an 
agency should be excluded from the operation of the FOI Act? (Please see our 
comments in Attachment A about Dr Hawke’s recommendation 18.) 

 Whether an agency should be able to refuse to grant access to documents without 
having identified any or all of the documents requested if it is apparent that all of the 
documents are exempt documents — in other words, should former section 24(5) of 
the FOI Act be reinstated? 

 Whether publicly available information (including for example, information on an 
Australian Government website) should be excluded from the right of access under the 
FOI Act? (Our submission to Dr Hawke recommended that s 12(1) be amended to 
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exclude documents publicly accessible without charge from documents that can be 
accessed under Part III of the FOI Act.) 

 Whether there should be a period of time for negotiation of clarification of a request 
prior to commencement of processing time? (Please see our comments in 
Attachment A about Dr Hawke’s recommendation 21.) 

 Whether the Information Publication Scheme requirements should be extended to 
ensure publication of other information such as research papers, expert/consultant 
reports, grants, loans and guarantees? (Given the passage in June 2013 of the Public 
Governance, Performance and Accountability Act 2013 (Cth), we suggest that this 
matter could be considered as part of broader reforms to public sector governance 
arrangements. We also note a recommendation in our supplementary submission to 
Dr Hawke which referred to additional categories of financial information that the 
Information Commissioner had previously suggested could be added to the 
Information Publication Scheme mandatory publication requirements.) 

 Whether there should be time limitations on the operation of all or any of the FOI Act 
exemptions? (Please see our comments in Attachment A about Dr Hawke’s 
recommendation 13.) 

 Whether the grounds for the Information Commissioner to decide not to undertake a 
review (s 54W FOI Act) or complaint investigation (s 73 FOI Act) should be expanded? 
(Our submission to Dr Hawke recommended that s 54W be revised to allow the 
Information Commissioner to decline to undertake a review where the Administrative 
Appeals Tribunal is dealing with the substantive matter to which the documents 
relate, and that the Information Commissioner should have the power to refer matters 
to the Tribunal rather than simply deciding not to undertake a review. The submission 
also recommended that the Commissioner’s power to decide not to investigate a 
complaint under s 73 should be expanded to match the comparable power under the 
Ombudsman Act 1976.) 
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