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Moral hazard created by ASIC's early public positioning

ASIC works in a more complex space than policing agencies dealing with criminal cases
where, by virtue of apparent facts and physical evidence, there will usually be little doubt
that criminal conduct has occurred. The judge  2nts ASIC has to make in determining
criminality are more subtle than identifying a victim or looking for fingerprint and DNA
matches. Frequently it is uncertain that a crime has actually been cc  nitted, and ASIC acts
with broad discretion in such cases - processes supporting their decision making must be
both rigorous and fair.

Inmyca: for example, the physical facts of the matter were not in dispute - at issue was
the information | possessed at the time of trading shares and the significance, if any, of that
inforn ion. ASIC took two years to conduct interviews and convert the distilled data into a
DPP ¢ ision to charge me. Without venturing into the case, subsequent developments
strongly suggest ASIC's process was flawed and there was not a sound basis for proceeding
against n

This raises the issue of the moral hazard ASIC faces when it needlessly engages in headline-
grabbing pre-investigatory/pre-indictrr 1t press commentary. ASIC's unseemly rush to
defend itself following recent public criticism of it not proceeding against Leighton directors
{and not long before that, against senior RBA staff) suggests brittleness and sensitivity. Can
an organisation so much in the public eye as ASIC reasonably claim its processes are not
influenced by the expectations it creates through prc  ature public announcements? | have
no evidence in this respect and doubt that any could exist - but it stands to reason that an
organisation facing the complexity ASIC does would be well advised to keep its counsel until
it decides how to proceed. ASIC's failure to do so speaks to a worrying immaturity in the
organisation, again a matter appropriate for this Committee's consideration.
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