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PARLIAMENT, THE EXECUTIVE AND VICE-REGAL RESERVE POWERS: HEADING OFF
CRISES IN A CLOSELY TIED PARLIAMENT

by Anne Twomey*

Harry Evans, as a self-described callow youth, was a fascinated observer of the 1975
constitutional crisis. He bet a colleague that the Government would not be dismissed,
based upon his procedural knowledge about the difficulty for a new Government of
securing the passage of supply. He had not counted on the fact that he was more
aware of the significance of parliamentary procedure than the participants in the
unfolding drama. This lecture explores that intersection between what happens in
Parliament and the reserve powers of the Governor-General. Can a government lose
office due to an 'accidental’ loss of confidence when its Members leave Parliament
early or pairing arrangements are broken? Can a government advise the Governor-
General to refuse assent to a bill that was passed against its wishes? Can a Prime
Minister impose an early election upon rebellious and unwilling party
colleagues? Can prorogation be used as a tool to delay a no confidence motion or
wait for a pending by-election to occur? Exploring these issues before they arise may
help to avert a future crisis.

Harry Evans and 1975

One of the most striking aspects of the 1975 dismissal controversy is the enormous risk
involved. The crux of the crisis was the failure to secure the passage of supply and the risk to
the economy and public sector workers when the Government ran out money. If the
Parliament had been dissolved without supply having been passed, it would have caused the
very financial crisis that Kerr was seeking to avoid by the dismissal of the Whitlam
Government. It was therefore essential that supply be secured before the Parliament was
dissolved, on the day of the dismissal.

Knowing this, Harry Evans, as a young officer of the Senate, took the view that the
Governor-General would not dismiss the Prime Minister, because the risk of failing to secure
the passage of supply was too high.! There were procedural tactics that could have been used
by the Labor Party to delay the passage of supply in the Senate, as the Coalition had already
done, so that the House of Representatives could continue to operate and force the Governor-
General to respond to its vote of no confidence in the Fraser Government. Harry therefore
bet a colleague that Kerr would not dismiss Whitlam. He lost.

The question remains, however, how did Kerr anticipate that Fraser would be able to secure
supply once it was known that the Whitlam Government was dismissed? How could Kerr
possibly have guessed that upon being dismissed, Whitlam would go back to the Lodge for
lunch rather than go to Parliament and tell his Senate colleagues? The likelihood of that
happening must have been infinitely small, even though it did in fact happen. Perhaps Kerr
had read Whitlam better than generally believed — that despite weeks of speculation about the
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possibility of the dismissal of the Whitlam Government, speculation that had even led Senate
officers to bet on it occurring, Whitlam’s overwhelming hubris had caused him to give no
serious contemplation to this prospect or how tactically to deal with it or thwart it. Further,
Kerr must have reasoned that Whitlam’s contempt for the Senate and belief in the supremacy
of the House of Representatives would cause him to focus solely on the House and not realise
the crucial role of the Senate. If that was Kerr’s reasoning, he was surprisingly prescient but
nonetheless engaged in a high-risk enterprise. It could have so easily failed and ended up
with Whitlam being reinstated to office and Kerr either being forced to resign or dismissed.

Harry Evans concluded,? and | agree, that it was most likely that neither Kerr nor Whitlam
had fully thought through how the parliamentary aspects would work in conjunction with the
reserve powers. That is why, in this Harry Evans lecture, | thought it was timely to explore
the interaction between Parliament and the reserve powers, particularly in the context of a
government with an extremely slim majority in the House of Representatives. By doing the
anticipatory war-gaming, it may avert circumstances arising where the exercise of the reserve
powers might be contemplated.

The other important observation to make is that back in 1975 we had a rather unsophisticated
view of the reserve powers — some powers were put in a ‘reserve powers box’, others were
not, and the only guidance as to when a reserve power could be used was derived from
irregular and unsatisfactory precedents. After thinking about this a lot over the past few
years, | would argue that we should avoid boxes and focus instead upon the constitutional
principles at play and how conflicts between them ought to be resolved. The power to
summon or prorogue Parliament might therefore be regarded as a reserve power, but only in
circumstances where its exercise supports or reinforces constitutional principles such as
responsible and representative government.

Accidental vote of no confidence

Given the tight numbers in the current House of Representatives, what are the constitutional
ramifications if a vote of no confidence in the Turnbull Government is passed by the House
of Representatives simply due to the absence of Government Members, be it because they left
early for home, or the pairing system has broken down, or Government Members are
otherwise absent due to illness or other reasons? Would the Government have to resign?
Could it advise a dissolution? How should the Governor-General respond?

The general principle of responsible government is that a Government defeated in the lower
House must either resign or advise a dissolution, and that if it proceeds to govern without the
confidence of the lower House, then the Governor-General is entitled to exercise the reserve
power to dismiss it. There is an exception, however, where a loss of confidence appears to be
temporary only. In such a case the Governor-General should give the Government a
reasonable time to establish the restoration of confidence on the floor of the House, by way of
a vote of confidence in the government.

This view was put by Sir John Madden when he was Chief Justice and Lieutenant-Governor
of Victoria. He said:
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The Governor does not, of course, use his authority to dismiss his Ministers except in
a case where they have really and permanently lost the confidence of the House, but
persist notwithstanding in retaining their offices. In a case where they have only
technically and temporarily lost their majority the Governor would, I venture to think,
always await the Premier’s resignation, if he saw fit to tender it, or would treat the
vote carried against him as something unreal and accidental.®

The same principle is reflected in laws for fixed term Parliaments in some of the Australian
States. After a vote of no confidence in the Government and before the Governor takes any
action with respect to dissolving Parliament, there is a period of 8 days during which the
Government has the opportunity to restore confidence.*

There have been occasions, however, where an accidental loss of confidence has brought
down a government. The classic case is the King/Byng affair in Canada in 1926. In 1925,
King’s Liberal Government lost its majority at the election, but continued to govern as a
minority government with the support of the Progressives. After a scandal in the Customs
Department, with a censure motion against him pending, King sought a dissolution from the
Governor-General, Lord Byng. Byng refused it as the previous election had only been held
eight months ago. King then resigned and the Governor-General appointed the Conservative
Leader, Arthur Meighen, as Prime Minister. At that time, Meighen held the support of the
Progressives. Meighen’s Government survived several votes on confidence issues, but fell by
one vote when a pairing arrangement was broken. The Member who breached the
arrangement claimed that he had dozed off in the chamber and voted by accident before
realising that he had been paired.®

While Meighen could have argued that this was no more than a technical defeat and sought to
carry on, he instead requested a dissolution. This was because he actually wanted a
dissolution, as it would have been difficult to carry on governing in minority with the
precarious support of the Progressives.® The Governor-General, with no one left who could
form a Government, granted the dissolution to Meighen, causing a significant controversy.

If an accidental defeat on confidence occurred in relation to the Turnbull Government, just
four months after the double-dissolution election on 2 July 2016, and the Prime Minister
requested the Governor-General to dissolve the Parliament, should the Governor-General do
s0? While for the most part vice-regal representatives tend to grant dissolutions as and when
requested by their responsible advisers, they do have a well-recognised reserve power to
refuse to do so. It is commonly accepted that one ground upon which a Governor-General
may refuse a request for a dissolution is that it is too soon after the previous election. Here,
the principle of representative government applies. The vote of the people should be
respected and the elected Parliament given a reasonable opportunity to function. It is also
recognised that frequent elections are costly, cause disruption for the community and will not
necessarily give rise to a different result. The voters should not be required to keep going
back to the polls until they ‘get it right” according to the view of the Prime Minister.
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So how long after an election is a sufficient period before a new election can justifiably be
called? The Canadian Governor-General, Adrienne Clark, when faced with a minority
federal government in 2004, took the view that it would be irresponsible to agree to the
holding of an election within six months of the previous one, but that after that she would
probably grant a request.” Looking across the various precedents, the first six to nine months
is the period in which a dissolution is most likely to be refused.

If, however, there is no one else who can form a government, then the Prime Minister has the
Governor-General over a barrel. If, as in the case of the King/Byng affair, the Turnbull
Government were to be refused a dissolution upon suffering an accidental defeat on
confidence and it resigned, then it would be unlikely in the present Parliament that the
Opposition could form a government, particularly once the Coalition’s numbers were restored
to full strength after whatever accident that had caused its defeat had ended. To appoint the
Opposition Leader as Prime Minister and then grant him an election would be inappropriate,
as Lord Byng discovered in 1926, with the better course being the restoration of the former
Government and the grant of a dissolution to it.

On this basis, in the face of an accidental defeat in the Parliament, even though a request by
the Prime Minister for a fresh election would be unconscionably early, the Governor-General
would most likely grant it (unless he could persuade the Prime Minister to withdraw the
request and continue governing), given that it would be unlikely that any other government
could be formed that would maintain the confidence of the House in its current composition.

Temporary loss of confidence pending by-elections

Another possible scenario is that the current Government could lose its majority in the lower
House due to the death or resignation of two or more of its Members. What can be done in
those circumstances to fend off defeat in the House pending by-elections which the
Government may have a good chance of winning? The common course here is for the Prime
Minister to advise the Governor-General to prorogue the Parliament until after the by-
elections, so that any confidence motion can be dealt with by a full complement of Members
in the House.

Does the Governor-General have a reserve power to reject advice to prorogue Parliament?
Prorogation has not traditionally been placed in a ‘reserve power box’, but in recent years
there has been growing acceptance, especially after the Canadian controversy of 2008, that in
some circumstances the Governor-General may refuse advice to prorogue Parliament. This
includes cases where a government has lost confidence and is trying to avoid accountability
to Parliament. In form, therefore, a request by the Prime Minister to the Governor-General to
prorogue Parliament to avoid a vote of no confidence pending the holding of by-elections,
would fall into the category where prorogation could be denied. However, here the key is
again the temporary nature any loss of confidence. It would be absurdly costly and disruptive
to change government at the point that Members die or resign and then restore the previous
Government once the by-elections are held and safe seats have been filled by candidates from
the same party. Moreover, the principle of representative government would also support the
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argument that all places in the House should be filled before it decides on such a critical issue
as confidence in the House.

This is so, as long as the by-election is held as soon as reasonably practicable and the
resignation is not simply a tactic used to avoid or delay a pending vote of no confidence.
Such manipulation occurred in Tuvalu in 2012-13, where first there was a six-month delay in
holding a by-election to fill a seat when the Government had lost majority support.
Following that, the Government simply did not reconvene Parliament, so that there could not
be a vote of no confidence in it. The Governor-General eventually broke the impasse by
exercising a controversial reserve power to summon Parliament to sit, against the wishes of
the Prime Minister. The Minister of Health then resigned his seat and the Speaker announced
that there could be no vote on the issue of confidence while a constituency lacked
representation.®

The controversy escalated, with the Prime Minister advising the Queen to dismiss the
Governor-General because of his exercise of a reserve power and the Governor-General then
dismissing the Prime Minister. This ‘race to the Palace’ showed, incidentally, that the
Governor-General always wins, because his or her action has immediate effect in sacking the
Prime Minister, while the Palace instead engages in ‘masterly inactivity’ and then discards
any advice of a Prime Minister who has since been dismissed. The Tuvalu Parliament was
again summoned by the Governor-General, in a further exercise of the reserve powers, the
House voted no confidence in the dismissed Government and a new Government was formed.

A somewhat less tumultuous example occurred in Western Australia in 1971. The Tonkin
Labor Government lost its majority when the Speaker died. It sought the prorogation of the
House until the by-election was held. Here, unlike in Tuvalu, there were no unconscionable
delays in holding the by-election and no strategic resignations. The Governor granted the
prorogation in the circumstances (especially because it was a safe seat), but considered that
he had a reserve power to refuse to do so.°

The British Foreign Secretary, when asked for his views, observed that the decision of
whether or not to prorogue was a matter within the Governor’s “personal discretion’.X® The
Governor’s Official Secretary also told the press that the Governor was not bound to act on
advice in such matters.!* In exercising his discretion to support the Premier’s request for the
prorogation of Parliament, the Governor took into account that the last general election had
been very recently held, so a fresh one was not warranted and that any loss of confidence was
likely to be of a temporary nature.?

A third example of interest concerns the McGowan/Holman Labor Government in New
South Wales in 1911. Labor had a slim majority which was lost when two of its country
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Labor members resigned their seats in protest at a decision concerning rural leaseholds.
Holman survived an initial vote of censure thanks to another sleeping Member who was
counted as voting on the side of the Chamber on which he happened to be slumbering.
Unable to secure an adjournment, he advised the Lieutenant-Governor to prorogue Parliament
until after the by-elections. The Lieutenant-Governor, Sir William Cullen, (who was also the
Chief Justice) refused.®®

Holman then calculated that a tactical resignation of the government would be better than a
defeat on the floor of the House. He concluded, correctly, that the Opposition Leader would
struggle to govern, as he would have to rely upon the Independents, and that the Lieutenant-
Governor would not grant the Opposition Leader a dissolution while there was an undefeated
alternative government waiting in the wings, especially as the last general election had only
been held eight months ago. Holman’s plan succeeded. The Opposition Leader was unable
to form a new Government and the Lieutenant-Governor was therefore forced to reinstate
Holman and grant him his prorogation until the by-elections were over.

Holman faced all sorts of woes in maintaining his majority. He next managed to lose it when
his majority of one toppled over the balustrade of a staircase in Parliament House while
attempting to avoid a Hansard reporter, and ended up in hospital.!* On this occasion, his
Government survived by pairing the fallen Member with the Opposition’s aptly named Mr
Fell. When the pairing system was later threated by the Opposition, Holman publicly
claimed that they would wheel the injured Member into the House on his bed from the
hospital next door so that he could vote. The Opposition immediately backed down as the
photo opportunity would be too powerful. Hence the pairing system survived.®

Holman’s pairing experience suggests that undermining the conventional courtesies of the
Parliament may not be a wise course for an Opposition. It can lead to a public backlash and
the impression that the Opposition is not fit to govern. Moreover, Holman’s prorogation
experience suggests that if the Turnbull Government lost its majority through the death or
resignation of two or more Members, it could reasonably seek the prorogation of the House
until the by-elections were held, assuming this was done without undue delay. While the
Governor-General would have a reserve power to reject such advice, it would be wise for him
to accept it if there were no real prospects of the Opposition forming a government that held
the confidence of the House and the Government was likely to win the by-elections.

Imposition of an early election against the wishes of the Cabinet

If a Prime Minister is facing imminent defeat within his or her party, can he or she call an
early election, against the wishes of Ministers and the parliamentary party, as a means of
imposing discipline on the parliamentary party and galvanising his or her leadership position?
Jack Lang tried this when Premier of New South Wales in 1927. He asked the Governor for
a ‘dissolution in secret’.’® What he meant was that he wanted to pressure his Cabinet
colleagues by showing them that he had in his pocket the Governor’s agreement to a
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dissolution. The Governor said he would only act publicly, not in secret. He consulted the
Chief Justice (as was standard practice, pre-1975). The Chief Justice noted that while the
prerogative of dissolving Parliament belonged to the Governor, he doubted whether it would
be wise to exercise it, other than in exceptional circumstances, against the wishes of a
majority of the Executive Council.’

The Governor therefore insisted that the matter be put before the full Executive Council.
Only Lang, and possibly one other Minister,'® voted in favour of a dissolution, with all the
rest opposing it. The Governor accepted the view of the majority and did not grant a
dissolution at that stage. Instead, he encouraged Lang to resign as Premier so that he could
be reappointed and form a new ministry. This was done on the condition that Lang would
advise a dissolution as soon as new electoral rolls were prepared.*®

This was an unusual approach and it is unlikely that a vice-regal officer would call a full
meeting of the Executive Council today to ask its members to state whether or not they
agreed to an election. These days it is regarded as being up to the Prime Minister, rather than
the Cabinet, to determine the election date (in the absence of fixed-term elections).

If, however, it was clear that the Prime Minister no longer held the support of a majority of
his parliamentary party, and was therefore likely no longer to command the confidence of a
majority of the House, then the Governor-General might well hesitate before acting upon
advice from the Prime Minister to dissolve Parliament, as the Prime Minister’s responsibility
to Parliament would be in doubt.

When Sir Joh Bjelke-Petersen lost the support of his parliamentary party in November 1987,
the Governor warned him that if he sought to resign and be reappointed, as Lang had done 50
years before, the Governor might decline to reappoint him. While the Governor was not
prepared to dismiss Sir Joh from office, in the absence of a vote of no confidence in him upon
the floor of the House, he might well have hesitated to grant Sir Joh a dissolution if he had
advised it. Indeed, the Governor had been given a legal opinion, prepared at the request of
the National Party in October 1987, in anticipation that Sir Joh would seek a dissolution
against the wishes of his party and ministry. The opinion contended that the Governor should
refuse advice to dissolve Parliament if it was given by the Premier contrary to the wishes of
the Executive Council and a majority of the House.?® If the issue had arisen, however, delay
in dealing with it, rather than outright refusal, would have been all that was needed as the
existing political pressures would soon have resolved the issue without the need for any
exercise of the reserve powers.

Royal assent to a bill passed against the Government’s wishes

Another scenario, this time raised by my students, is what would happen if a private
member’s bill to implement same-sex marriage passed in the House of Representatives, due
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to one or more Liberals crossing the floor, passed the Senate and was presented to the
Governor-General for assent? Imagine that the National Party members of the Coalition
demanded that the Prime Minister advise the Governor-General to refuse assent to the bill, or
face the termination of the Coalition agreement, sending the Liberal Party into minority
government. Could the Prime Minister rightly tell the National Party members that it would
be unconstitutional to advise the Governor-General to refuse assent? What would the
Governor-General do if he received advice to refuse assent to the bill?

This scenario raises the as yet unresolved question of whether the grant of royal assent is a
legislative act or an executive act. Is the Governor-General, in giving assent to bills, acting
upon ministerial advice, as part of the Executive, or the advice of the two Houses, as part of
the Parliament? In practice, it is the clerks on behalf of the presiding officers of Parliament
who present bills to the Governor-General for assent. Apart from a certificate from the
Attorney-General that there is no legal impediment to giving assent to the bill, there is no
ministerial advice to the Governor-General to assent. Assent does not occur in Executive
Council and there is no counter-signature indicating ministerial responsibility for the
decision, as is otherwise the case in relation to formal acts by the Governor-General.

Judicial authority on the issue is inconclusive. While some reference is made in cases to the
Governor-General acting as part of the ‘Crown in Parliament’ when granting royal assent,
much of the commentary is unfocused or contradictory. For example, in a 2015 Canadian
case,?? Rennie J stated that royal assent is ‘the final stage in the legislative process’ and that it
is given on behalf of the Queen in Parliament.?® He then observed:

In granting assent, the Governor General does not exercise an independent discretion.
He acts on the advice of the Prime Minister. Assent must be given to a bill that has
passed both Houses of Parliament; to withhold assent would be inconsistent with the
principle of responsible government.?*

These statements are potentially contradictory. If assent cannot be withheld to a bill that has
passed both Houses, then presumably the Governor-General is not bound to act upon the
advice of the Prime Minister in relation to assent if, for example, the Prime Minister advises
the Governor-General to refuse assent to a bill that has been passed by both Houses.

At a more fundamental level, this issue raises a clash between the principle of representative
government and responsible government. Under representative government, the people elect
their representatives, and it is the votes of these representatives in the Parliament that must
prevail. Under responsible government, the Governor-General acts upon the advice of his or
her ministers who are responsible to Parliament for their actions.

Where ministers advise the deferral or refusal of assent because a serious error in a bill has
been identified after its passage but before assent,? then these principles can be reconciled

2L See, eg: Re Scully (1937) 32 Tas Law R 3, 30 (Clark J); Eastgate v Rozzoli (1990) 20 NSWLR 188, 193
(Kirby J); and Kirmani v Captain Cook Cruises Pty Ltd (1985) 159 CLR 351, 455 (Dawson J).
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because it is likely that a majority of the Parliament, or at least the lower House when there is
a majority government, would also support such a deferral or refusal of assent in order to
allow the error to be corrected rather than immediately come into force.

For example, in 1898 the Lieutenant-Governor of Ontario refused assent to a bill that
contained an error and the Journals of the Legislative Assembly recorded that this was done
on ministerial advice, ‘it being understood that the Legislative Assembly also desires such

withholding of assent thereto’.?®

However, where the reason for ministers advising the refusal of assent to a bill is that the
government was defeated in the lower House on the bill, this brings into question their
responsibility and suggests that the principle of representative government should prevail,
given that Ministers cannot claim to command the confidence of the lower House, at least
with respect to this particular bill.

The principle of responsible government is a two-way street — while the head of state must
act upon the advice of responsible ministers, ministers must maintain their status as
responsible to Parliament in order to be entitled to give that advice. The whole raison d’étre
of responsible government is to give primacy to Parliament by ensuring executive
accountability to it. It would seem illogical, therefore, for the principles of responsible
government to be relied upon to override the will of Parliament.

This point has also been made by Nick Barber in the United Kingdom. He argued that:

The point of the convention on royal assent is to uphold the primacy of the democratic
element of the constitution in the making of law. But just as it would be
undemocratic to allow one person — the Monarch — to veto legislation, so too it would
be undemocratic to give this power to the Prime Minister. In short, when presented
with a bill that has passed through Parliament in a proper manner, the duty of the
Monarch is to give assent — irrespective of the advice of her Ministers. There is no
room for discretion. On its best interpretation, this is what the convention requires: if
the Monarch were to accept the advice of her Prime Minister on this issue, she would
be acting unconstitutionally.?’

An example of a government advising the refusal of assent to a bill passed without its support
arose in New Zealand in 1877. The Prime Minister, Sir George Grey, advised the Governor
to refuse royal assent to a land bill. The bill had been introduced by the previous
government, but continued in its progress under Grey’s Government and had been amended
in a manner contrary to the Government’s wishes. Grey advised the Governor, Lord
Normanby to refuse assent.

The Governor rejected this advice. He noted that Ministers were entitled to oppose the bill in
Parliament, but he could not see why they should be able to defeat it at the assent stage if they
could not do so in the Parliament. Grey then refused to provide the Governor with the legal
advice authorising him to assent to the bill. The Governor escalated the crisis by declining to

26 Ontario, Journals of the Legislative Assembly of the Province of Ontario, Vol 31, 17 January 1898, 188.
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September 2013: http://ukconstitutionallaw.org.
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give assent to an Appropriation Bill. Grey capitulated and signed the document and the
Governor gave assent to both bills.?

Grey complained to the British Secretary of State, arguing that the Governor was
constitutionally obliged to act on his advice and had failed to do so. The Secretary of State
for the Colonies supported the Governor in declining to act upon advice to refuse his assent.?

This is, of course, a very old example. It is very difficult, however, to find a more recent
example®® because in practice governments that are defeated in Parliament do not advise the
refusal of assent to the relevant bill. This may be because the Government’s defeat on the bill
is regarded as a vote of no confidence, causing the government to fall, or because advising
the Governor-General to refuse assent to a bill passed by both Houses may be so politically
provocative that it would cause a vote of no confidence in the Government. A third reason
might be because of the uncertainty about whether or not the Governor-General would accept
such advice and concern that giving such advice may be regarded as ‘unconstitutional’,
escalating a sense of political crisis. As the Canadian scholar Andrew Heard has noted,
‘Cabinet ought not to advise a normative refusal of assent in the first place’ and that
because it is breaching convention in doing so, its advice ought to be rejected. Finally, if a
Government’s advice is rejected by the Governor-General, there is also a line of argument
that the Government is then obliged to resign, meaning that the giving of such advice would
be a high-risk manoeuvre.

If, therefore, a bill was passed against the wishes of the Government, be it a same-sex
marriage bill or any other, it would be most unwise to advise the Governor-General to refuse
assent to it. Allegations would be made that the Government was disrespecting the
Parliament and acting in breach of constitutional principle, which would build a sense of
crisis. Moreover, the Governor-General may well take the view that he is required to act
upon the advice of the Houses, rather than a defeated government, in such circumstances.
The rejection of the government’s advice would lead to calls for the government to resign or
at least for an election to be held. The reason why there are so few examples of such advice
being given is, therefore, that in most cases it would have potentially dire consequences for
the government.

An exception may occur, however, where a bill breaches the Constitution. This might arise
in circumstances where, for example, the bill includes or increases an appropriation and it
was introduced in the Senate, contrary to the requirements of s 53 of the Constitution, or
failed to be supported by a message from the Governor-General, recommending the purpose
of the appropriation, contrary to s 56 of the Constitution. Here, two further constitutional
principles arise — the rule of law and the separation of powers.

On the one hand, the rule of law requires the executive and the Parliament to obey the
Constitution. On the other hand, the separation of powers requires that the courts, rather than

28 John E Martin, ‘Refusal of Assent — A Hidden Element of Constitutional History in New Zealand’ (2010) 41
Victoria University of Wellington Law Review 51, 72.

29 Alpheus Todd, Parliamentary Government in the British Colonies (Longmans, Green & Co, 2" ed, 1894)
664, referring to a despatch dated 15 February 1878.

30 There are more recent examples where a bill has been passed by one government, but a new government has
been sworn in before assent has been given — see the Bills Annulment Act 1935 (NSW). This, however, is a
different situation.

31 Andrew Heard, Canadian Constitutional Conventions — The Marriage of Law & Politics (OUP Canada, 2™
ed, 2014) 72.
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the executive, adjudicate upon constitutional validity. On that basis, if the matter was
justiciable, assent should be given and constitutional validity left to the courts to determine.

But if, as in the case of ss 53 and 56 of the Constitution, the breached constitutional
provisions were regarded by the courts as non-justiciable, because they concern internal
parliamentary matters with which the courts should not interfere, then an interesting question
arises as to whether the Governor-General, as the guardian of the Constitution and the last
standing point of authority that could prevent an unconstitutional bill from becoming law,
should refuse assent on this ground, either with or without the advice of the Government.
There is no authoritative answer to this question, and the answer would be likely to depend
upon the circumstances — such as the potential harm that may be caused by the bill and the
likely consequences of its passage. In this case, if the Governor-General refused assent to
such a bill, not only would this be consistent with the rule of law, but it would also, arguably,
support another aspect of the principle of responsible government, that the financial initiative
rests in the hands of the Government that is responsible to the Parliament.

A controversy arose in relation to such a Bill in 2011,% during the Gillard Government’s
hung Parliament. The Bill would have changed the eligibility provisions for rural students to
access the youth allowance, which would have had the effect of increasing expenditure on the
allowance under an existing standing appropriation. The Bill was initiated in the Senate and
was not the subject of a message by the Governor-General. While there may well be
arguments between the Houses about whether a bill of this nature triggers the application of
ss 53 and 56, what is interesting for present purposes is that the House of Representatives
chose not to vote upon the bill, due to its concerns about whether it met the constitutional
requirements.®* This was so even though the Government did not hold a majority in the
House of Representatives and the cross-bench Members had rural students in their electorates
who would have benefited from the bill. This is the way that such disputes ought to be
resolved — within the Parliament, not in the courts or at Government House. However, this
does not mean that the system will always work in this way, so the Governor-General’s role
and powers may well become crucial in the future.

The doctrine of necessity

A final challenging scenario, raised by another of my students, concerns the role of the
Governor-General in restoring constitutional governance when for some reason government
slips outside the Constitution and cannot otherwise be restored by orthodox legal routes. This
sounds like the type of thing that only arises in countries subject to coups, such as Grenada or
Fiji, where the doctrine of necessity has been used to support actions by the Governor-
General to restore representative government. Nonetheless, a scenario in which it could have
happened occurred in Australia immediately before the last federal election.

There was a constitutional challenge to the validity of provisions in the Commonwealth
Electoral Act which provide for the electoral rolls to close immediately after the issue of the
election writs. It was contended in the Murphy case3* that the closure of the rolls breached a

32 Social Security Amendment (Income Support for Regional Students) Bill 2011 (Cth).

33 Note the assertion by Coalition members that the Government could choose not to present the hill to the
Governor-General for assent: Commonwealth, Parliamentary Debates, House of Representatives, 21 February
2011, 602 (Mr Pyne). This is incorrect, as it is parliamentary officers who present the bill to the Governor-
General.

34 Murphy v Electoral Commissioner [2016] HCA 36.



12

requirement in the Constitution that the Houses of Parliament be ‘directly chosen by the
people’, as it excluded significant numbers of people from voting. A similar issue had arisen
in the Rowe case before the 2010 election.®® There the complaint was that in 2006, the law
had been amended to remove a seven day grace period to enrol after the issue of the writs.
The Court, in Rowe, struck down the validity of the 2006 amending law, leaving in existence
the prior provisions of the Commonwealth Electoral Act, that closed the rolls seven days after
the issue of the writs. As this was a perfectly workable alternative, there was no problem.

However, in the 2016 Murphy case, there was no amending law to strike down. The
argument was that the Constitution required the rolls to stay open all the time until polling
day, so that people could enrol on the actual day of the election. The Commonwealth
Electoral Act had never provided for this. The problem was therefore one of severance and
workability. Could the provisions in the Commonwealth Electoral Act, if held invalid, be
severed from it, leaving a workable electoral law, or would it have been necessary for the
High Court to hold the entire Act invalid? The Commonwealth initially argued that
severance was not legally possible, so that the entire Commonwealth Electoral Act would
have to be struck down as invalid if the Court accepted that the Constitution required the rolls
to remain open until polling day.

The Commonwealth later backed down from this position. Why? Because it has drastic
consequences. The Murphy case was heard by the High Court after Parliament had been
dissolved. In the ordinary course, if the High Court struck down the whole of the
Commonwealth Electoral Act as invalid, then Parliament could quickly re-enact it with
altered provisions that permitted the rolls to stay open. But if Parliament is dissolved and
cannot enact a new electoral law, and if there is no law under which to hold an election, then
there is a major problem. There can be no new Parliament until there is an election, and there
can be no election unless the Parliament enacts a new electoral law. How could such an
impasse be broken?

In such a case, the doctrine of necessity would come into play. It confers on the Governor-
General such powers as are necessary to restore constitutional governance and representative
government. There would have been at least two possible options. One would have been for
the Governor-General to have exercised a reserve power to summon the previous Parliament,
allowing it to sit for the purpose of passing a revised electoral law, in order to allow the
election to take place.

If that was not regarded as advisable or practicable for timing reasons, the second option
would have been for the Governor-General, with the agreement of both the Government and
the Opposition, to instruct the Electoral Commissioner and all relevant public servants to
proceed with the election according to the previous electoral law, as adjusted by agreed
changes that comply with the Constitution’s requirements as set out in the High Court’s
judgment, regarding keeping the rolls open. This would be based upon a firm commitment
by the Government and the Opposition that, regardless of who won the election, such a law
would be enacted in the next term of Parliament with retrospective effect to apply to the
election period and that the Governor-General’s actions would be validated. The
Commonwealth Parliament has power to make laws with retrospective effect, as long as it
does not alter the application of the Constitution.3®

3 Rowe v Electoral Commissioner (2010) 243 CLR 1.
% R v Kidman (1915) 20 CLR 475; University of Wollongong v Metwally (1984) 158 CLR 447.
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As it happened, the High Court did not accept that the Constitution requires the electoral rolls
to remain open until polling day, so the question of whether the provisions could be severed,
and the effect upon the election did not arise. It would also be most unlikely that a prudent
High Court would throw the country into such a constitutional crisis in the middle of an
election campaign when the Parliament was dissolved. However, it is useful at least to
consider the Plan B, if such events do arise, so that there is general acceptance of the role the
Governor-General can take in such circumstances and the reserve powers can be used in a
positive way to create a path back to constitutionality.

Conclusion

While it is always the best policy for governments to avoid the circumstances in which the
application of reserve power may arise, it is also a useful exercise to think through the
possibilities of what might occur and how the powers of the Governor-General and the
Parliament might interact. In the end, it is the responsibility of all constitutional players —
parliamentarians, ministers, judges and the Governor-General, to uphold the same
constitutional principles. If everyone is working to the same end, with the same
understanding of these principles and how they apply, then crises should be able to be
avoided. The better the understanding we have of these constitutional principles, and the
powers and roles of each of the institutions of government, the less likely we will be to face
constitutional upheavals such as the 1975 dismissal.



