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EXECUTION OF SEARCH WARRANTS
IN SENATORS� OFFICES � SENATOR HARRIS

Introduction

1. On 14 February 2002 the Senate referred the following matter to the
Committee of Privileges, on the motion of Senator Harris:

(a) Whether any breaches of the immunities of the Senate or contempts
were involved in the search and seizure, and continued possession, by
the Queensland police of material from the office of Senator Harris,
and, if so, what remedies should be applied;

(b) whether any steps should be taken to ensure that any such material
protected from seizure by parliamentary privilege is returned to
Senator Harris without further access to the material by the police;
and

(c) whether procedures should be established to ensure that, in cases of
the execution of search warrants in senators� premises, material
protected by parliamentary privilege is appropriately treated.1

2. The reference derived from a letter from Senator Harris to the President,
extracts from which are as follows:

On 27 November 2001 Queensland Police entered my Mareeba office and
produced a search warrant authorising them to search for material relating to
election reimbursement claims submitted by Pauline Hanson�s One Nation
Queensland Division for the 2001 state general election.

��

While in the office the police searched and examined material having no
relevance to the authorisation of the warrant, including personal belongings
of my staff and correspondence from constituents. I particularly asked that
they not examine the constituents� correspondence, but this request was
ignored.

��

Material was removed from the office and taken by the police, including
copies of information on the hard drives of my computers and the computer
belonging to the Commonwealth. In taking this material, the police had no
regard to the authorisation of their warrant and made no attempt to confine
their examination and seizure of material to that which was authorised by
the warrant.

                                             

1 Appendix A, p. 1.
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You will appreciate that, having copied the material on the hard drives of
my computers, the police are able to manipulate that material as they
choose. As a precaution I sealed the hard drives of my computers and have
not used the Commonwealth computer since the search.

On 30 November 2001, the Clerk of the Senate, after I consulted him about
the search, wrote to the Commissioner of the Queensland Police pointing
out that it appeared that material outside the authorisation of the search
warrant had been seized from my office and that some of the material seized
may be immune from seizure by virtue of parliamentary privilege. He also
pointed out that, since the Senate had risen for the general election, I would
have no opportunity to raise the matter in the Senate until the Senate met
again. He drew attention to the proper procedure for handling material
which is the subject of a claim of parliamentary privilege, namely, that the
material be sealed and placed outside the possession of the police.

I informed the police that a claim of parliamentary privilege would be made
in relation to material which they had seized and taken away, including
material copied from my computers.

Subsequently, I was invited to inspect the material in the possession of the
police and to indicate which documents were the subject of a claim of
parliamentary privilege. I have not done this in relation to the material
copied from the computers; I would have no way of knowing whether the
material purportedly copied from my hard drives and presented to me for
inspection in electronic form actually is the material taken from those hard
drives, uncorrupted and unaltered.2

3. Senator Harris continued:

The material copied from my computers has remained in the possession of
the police since the search and they have been able to make any use of it
they choose. Nothing has been done to identify material not authorised for
seizure by the warrant and not relevant to their inquiries, or to place any of
the material outside of the possession of the police. The police have
continued to have access to material immune from inspection and seizure by
virtue of parliamentary privilege, and to confidential correspondence from
constituents, who may be placed in peril by police access to that
correspondence.3

4. In conclusion, he commented:

I emphasise that I have no difficulty with police properly investigating
suspected offences, including by way of lawfully executing properly
obtained search warrants. Senators have no immunity from properly
conducted criminal investigations. The point is that this search was not

                                             

2 Appendix B, pp. 5-6.

3 ibid., p. 6.
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properly conducted and, as a result, the immunities of the Senate have been
infringed.4

5. Included in the papers which the President tabled when giving precedence to
the matter of privilege was the above-mentioned letter, dated 30 November 2001,
from the Clerk of the Senate to the Commissioner of the Queensland Police Service.
He raised with the Commissioner two problems relating to the execution of the
warrant:

[I]t appears that material falling outside the authorisation of the search
warrant has been seized.

[S]ome of the material seized may be immune from seizure by virtue of
parliamentary privilege in that it is closely connected with Senator Harris�
performance of his functions in the Senate and in Senate committees (such
material may also be immune from substantive use in any subsequent
proceedings).5

6. The Clerk explained that Senator Harris was unable to raise the matters in the
Senate as a result of the November general election, and suggested that the
Queensland Police Service should follow the procedure, now followed by the
Australian Federal Police, of sealing the material seized under warrant �until such time
as the court or the Senate determines the legality of the seizure of the material.�6

7. He then drew the Commissioner�s attention to a Federal Court judgment that it
was for the Senate to determine the legality of the seizure of such material, and
suggested that:

the Queensland Police should follow the same procedure, that Senator
Harris should be given an opportunity to claim that any of the material
seized is immune from seizure by virtue of parliamentary privilege, and that
any such material be sealed and placed in the possession of a court
accordingly.7

8. The President, when giving precedence to Senator Harris� motion to refer the
matter, drew attention to the 75th report of the Committee of Privileges, which
canvassed:

[the] serious problem arising from the execution of search warrants to seize
material in the possession of senators, in that material protected from seizure
by parliamentary privilege may fall immediately into the possession of the
police by the execution of warrants.

                                             

4 ibid., p. 7.

5 ibid., p. 14.

6 ibid.

7 ibid., p. 15.
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She added:

The committee referred to the lack of any procedures whereby questions of
parliamentary privilege may be raised and resolved.8

and further advised:

Subsequently, in 2000 and 2001, the Senate, following the judgment of
Mr Justice French, put in place a special process to determine whether
material seized in the search which gave rise to that case was protected by
parliamentary privilege and to ensure that such material was returned to the
senator without going into the possession of the police. This action by the
Senate indicates that the question of the seizure of material protected by
parliamentary privilege is regarded very seriously by the Senate.9

9. During debate on the reference of the matter, the Chair of the Committee of
Privileges, Senator Ray, made the following comment:

It is a worrying fact that in too many cases where warrants are issued
material in excess of the warrant is captured by police. This is a worrying
thing for us all as citizens, but I have to say to Senator Harris that that is his
problem. That is exacerbated by the fact that so much material is now in
electronic form that it is very hard to distinguish where it starts and finishes.
But if there is material there that has been taken that is outside the warrant,
Senator Harris will have to take his own legal action.

He went on to point out, however, that:

If there is material that he wishes to claim parliamentary privilege for, it is a
matter for this chamber to determine.10

Conduct of inquiry

10. Following the reference of the matter the committee first wrote to
Senator Harris, asking whether he could provide it with information about any
developments which had occurred since he raised the matter with the President. It
asked specifically whether the material was still held by the Queensland police and
went on to request:

any details you may be able to provide about the nature of the electronic
material, how extensive it might be, and what steps, if any, you have taken
since the matter was referred to the committee to establish or assert

                                             

8 ibid., p. 3.

9 ibid.

10 ibid., pp. 3-4.
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parliamentary privilege in respect of any material which the Queensland
police may still hold.11

11. On 20 March 2002 Senator Harris advised the committee that:

(a) copies of Hansard have been forwarded via legal representatives to the
QLD Police Service.

(b) QLD Police response dated 5th March indicating that the material held
on computer disk is still held in a safe in Police Headquarters and has
not been transferred to a Court as requested by myself and
recommended by the Senate Clerk.

(c) the 5th March correspondence indicates the QLD Police do not intend
to allow access to the material until the matter is determined by the
Senate.12

12. In relation to the nature and extent of the material he advised:

(a) the material is electronic copies of responses to correspondence from
constituents including outcomes and recommendations from
departmental and Ministers relating to that correspondence.

(b) the material contains the names and contact details of those
constituents mentioned in (a) and therefore constitutes a breach of
their privacy relating to their contact details and the content of the
issue raised, particularly if those issues related in any way to the QLD
Police Force.

� the material relates back to July 1999 and fills 5 (five) compact disks.13

He stated that he had taken no further action to ascertain parliamentary privilege in
relation to the material, preferring to allow the Privileges Committee to further the
matter.

13. Following consideration of this response, the committee wrote on
21 March 2002, and again on 16 May, to the Queensland Police Service. The Chair�s
letters included the following:

The committee does not wish to intrude into operational matters but, given
the broad scope of the warrant, as tabled in the Senate on 13 February 2002,
would find it helpful if you could identify the specific areas on which your
investigation is concentrated. [emphasis in original]

                                             

11 Letter, dated 14 March 2002, to Senator Len Harris.

12 Appendix C, p. 16.

13 ibid.
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14. On 27 May, the committee received a helpful response from the Commissioner,
setting out reasons for the police investigation and action taken. The committee quotes
this letter in full as follows:

I refer to your letter of 21 March 2002 requesting specific arrears of
identification of the investigation currently being undertaken by members of
the Queensland Police Service (QPS).

The investigation concerns an allegation that invoices provided to
substantiate a claim for election funding, for the Queensland State General
Election, under the Electoral Act 1992 (Qld) were forged with the intent to
fraudulently obtain election funding from the electoral Commission of
Queensland. A voucher in support of that claim was sent from the electoral
offices of Senator Harris. It is reasonably suspected the records seized will
assist in identifying electronically stored information and equipment used to
generate forged documents.

I propose outlining some of the background to Mr Strofield, (the QPS
Solicitor) with him securing certain material in his office safe.

On 30 November 2001 a letter, of that same date, from the Clerk of the
Senate was referred to and the advice of the QPS Solicitor sought. The QPS
Solicitor then consulted the investigating police officers. The Senator�s
solicitors wrote to the Officer in Charge of the investigating police that same
date.

On 4 December 2001 the QPS Solicitor wrote to the Clerk of the Parliament
advising that the material and documents seized were delivered to his office
and placed in his safe.

The QPS Solicitor requested the Senator�s solicitors to identify the material
or documents contended to be immune from seizure by virtue of
Parliamentary privilege.

Additionally, they were informed that if they did not identify such material
it was proposed to release the documents and material to the investigating
police on 11 December 2001.The QPS Solicitor also referred the Senator�s
solicitors to the decision of Crane v. Gething [2000] FCA 45.

You may be aware, there are no similar guidelines, as currently exist
between the Australian Federal Police and the Law Council of Australia, in
existence in Queensland.

It was at that time the QPS Solicitor had intended, as is his procedure in
matters involving claims of legal professional privilege, delivering the
material and documents, said to be the subject of a privilege claim, to the
Registrar of the Supreme Court at Brisbane. It is the QPS Solicitor�s
practice, notwithstanding that proceedings in respect of a privilege claim
had not been filed in the court, that once a firm indication is made, by a
claimant or lawyers acting on the claimant�s behalf, that a claim will be
pursued, to deliver material said to be subject to a privilege claim to the
Registrar of the Supreme Court.
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However, as you know, following the decision of Crane v. Gething, the
Courts do not have jurisdiction to determine issues of parliamentary
privilege. However the view of the QPS Solicitor is that the integrity of
material, the subject of such a claim, must be maintained and with that in
mind the QPS Solicitor took the step of securing the material in his safe. So
that the parliamentary privilege claim might proceed, arrangements were
then put in place, and on 7 December 2001, the Senator and his solicitor met
with the QPS Solicitor to inspect the documents and material seized by
police. The �material� is described by the QPS Solicitor as �a sealed plastic
container containing 5 computer discs�. He has described the �documents�
as a manila folder containing some 21 documents and 2 ink stamps.

On 7 December 2001 the contents of the computer discs were not accessed
by the Senator or his solicitor. The contents of the manila folder were
accessed.

By correspondence dated 13 December 2001 the Senator�s solicitors
confirmed �

(i) that parliamentary privilege did not attach to the documents in the
manilla folder; and

(ii) the 5 computer discs contained documents upon which parliamentary
privilege attached.

On the same date the QPS Solicitor, in correspondence, suggested to the
Senator�s solicitors, the material in respect of which it was contended
parliamentary privilege attached, could be identified by accessing the
computer in the Senator�s office. Although the Senator�s solicitors accepted
that proposition, it was suggested the appropriate course was for the
documents to be inspected by the Senator and his solicitor.

Arrangements were then made for the Senator and his solicitor to access the
discs, to identify the particular documents upon which it was contended that
parliamentary privilege applied. QPS computer equipment was to be used
for that purpose. For this to occur the data on the computer discs had to be
restored to harddrive. On 4 January 2002 the Senator�s solicitor was invited
to witness the restoration procedure. This invitation was not taken up.

Restoration took place on 7 January 2002. On 10 January 2002 the Senator�s
solicitor was advised that restoration was completed and to advise of the
availability of the Senator to inspect the material.

On 16 January 2002 the Senator�s solicitors wrote seeking advice as to the
following �

• The procedure which was adopted to place the information contained on
the five discs to the computer facilities you have referred to;

• The name of the person/s who attended to the task of placing the
information on the computer equipment; and
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• The current status of the five discs and the status of the computer
equipment such as where they are located, who has access to them, and
if they have been sealed in some way, to preserve the integrity of our
client�s claim.

The QPS Solicitor replied on the same date and a copy of his reply is
attached.14 Tentative arrangements were made for the inspection of the discs
to occur at 11am on 30 January 2002. The Senator and his solicitor did not
attend on that date. The QPS Solicitor then wrote on 1 February 2002
inviting the Senator�s solicitors to nominate a suitable date in the week 4 - 8
February 2002 to inspect the material. The 11 February 2002 was identified
as a suitable date for the Senator to attend. The inspection did not take place
on that day.

I understand the matter of parliamentary privilege was raised in the Senate
on 14 February 2002. On 1 March 2002 the Senator�s solicitors wrote to the
QPS Solicitor suggesting at that stage the QPS will not be permitted to
access the documentation over which a claim for parliamentary privilege
existed until the Senate Privileges Committee had investigated the issue.

On 5 March 2002 the QPS Solicitor responded to the suggestion that QPS
members not be permitted to access the material until the matter of privilege
had been determined by the Senate. A copy of his letter is attached.15

I trust this is of assistance to you. Should you require copies of any of the
correspondence mentioned, the QPS Solicitor will provide it to you upon
request.16

15. Copies of all correspondence to the committee, together with relevant
attachments, are at appendices A-D of this report.

Comment

16. Having considered all the documents available to it, the committee has
concluded that the Queensland Police Service has fulfilled its obligations in respect of
parliamentary privilege impeccably. The committee draws attention specifically to the
number of occasions, as set out in the Commissioner�s letter, that Senator Harris
and/or his solicitors were invited to participate in the handling of the computerised
documents. The committee makes particular reference to the following:

On 16 January 2002 the Senator�s solicitors wrote seeking advice as to the
following �

• The procedure which was adopted to place the information contained on
the five discs to the computer facilities you have referred to;

                                             

14 Appendix D, pp. 22-23.

15 ibid., p. 24.

16 ibid., pp. 19-21.
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• The name of the person/s who attended to the task of placing the
information on the computer equipment; and

• The current status of the five discs and the status of the computer
equipment such as where they are located, who has access to them, and
if they have been sealed in some way, to preserve the integrity of our
client�s claim.

17. The QPS response, on the same day, identified what had happened to the
computer disks, advising who undertook the work and where the disks and hard drives
were now located (in the office of the Queensland Police Service Solicitor).

18. Senator Harris raised the question of privilege a month after this exchange of
correspondence.

19. The committee considers that there is one way to resolve the impasse between
the Queensland Police Service and Senator Harris and his legal advisers, that is, that
Senator Harris take up the invitation proffered regularly by the Queensland Police
Service Solicitor before the matter was referred to the committee to make a claim of
privilege regarding documents included on the discs held by the Police Service
Solicitor. The committee notes that Senator Harris� solicitors confirmed that
parliamentary privilege did not attach to documents in a manilla folder but that the
five computer discs contained documents to which parliamentary privilege attached.
Until Senator Harris makes an explicit claim of privilege in respect of identified
documents, there appears no reason for either this committee or the Senate to involve
itself further.

20. If the Queensland Police Service were to dispute any claim of privilege which
Senator Harris might make, and there is no resolution of the claim between the
Queensland Police Service and Senator Harris, the committee considers that it is only
at that point that any further action might be required.

Conclusions

21. Having taken all the above into account, particularly the Queensland Police
Service action since being alerted by the Clerk of the Senate to the potential privilege
implications of the seizure of material from Senator Harris� office, the committee
concludes as follows:

In respect of paragraph (a) � whether any breaches of the immunities of the
Senate or contempts were involved in the search and seizure, and continued
possession, by the Queensland police of material from the office of Senator
Harris, and, if so, what remedies should be applied � the Committee of Privileges
does not consider that any such breaches or contempts were involved. It therefore
follows that no remedies should be applied.
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In respect of paragraph (b) �whether any steps should be taken to ensure that
any such material protected from seizure by parliamentary privilege is returned
to Senator Harris without further access to the material by the police � the
Committee of Privileges considers that the only step that needs to be taken at this
stage is that Senator Harris and his solicitors take the opportunity offered by the
Queensland Police Service to claim privilege in respect of identified material.

In respect of paragraph (c) �whether procedures should be established to ensure
that, in cases of the execution of search warrants in senators� premises, material
protected by parliamentary privilege is appropriately treated � procedures
originally recommended in the 75th report of the Committee of Privileges, relating to
the establishment of guidelines between the Presiding Officers and the Australian
Federal Police, should be developed and that such guidelines should also be applicable
to the police forces of the states and the Northern Territory.

The committee further concludes that the question of the seizure of documents over
which a claim of parliamentary privilege is not made, and which are not covered by
the authorisation of search warrants, is a matter for the courts, and not for the Senate,
and should be determined in the courts accordingly.

Finding

22. In the light of the above conclusions, the Committee of Privileges has
established that no contempt of the Senate is involved in the matter referred to it on
14 February 2002.

Robert Ray
Chair
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