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Senator Andrew Bragg
By email : sophia.bavada@aph.eov.au

Dear Senator Bragg

FREEDOM OF INFORMATION REQUEST - DEC]SION

I refer to your request to Treasury on 25 September 2025 for access, under the Freedom of
lnformation Act 1982 (FOt Act), to the following:

I note thot the Assistant Treosurer and Minister for Finonciol Services recently released
an explanotory statement regording o proposal to exempt the Hetp to Buy scheme
from the Notion[a]l consumer credit Protection Act 2009 (cth) ('the credit Act').

I seek access to ony correspondence, briefings and other documents, inctuding emails
ønd messaging on mobile devices, pertoining to the consultation between the Treasury
and the Australion Securities and investments Commission (AStC) about exempting the
Help to Buy scheme from the Credit Act.

I am an authorised decision maker under section23 of the FOI Act.

Decision

The Treasury has identified five documents within scope of your request, listed in the attached
schedule. I have decided to release two documents in part. I have decided to refuse access to
three documents in full. lrrelevant information in the documents has been deleted under
section 22 of the FOI Act. My decision on each document is shown in the schedule.

The documents for release are attached

Further information regarding my decision is set out below

Materíal Considered

The material to which I have had regard in making this decision includes the scope of the
request and content of the documents subject to your request, consultation responses from
ASIC, the relevant provisions in the FOI Act and Guidelines issued by the Australian lnformation
Commissioner under section 934 of the FOI Act (FOl Guidelines), and advice from subject
matter experts within the Treasury.
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Redsons for decision

Material deleted pursuant to Section 22

Section 22 of the FOI Act allows information that is irrelevant to your request to be deleted.

The documents contain the names, signatures and direct phone numbers of government
employees. We informed you in our acknowledgement email that it is our usual practice not to
include the personal information of government employees and invited you to inform us if you
did not agree with us processingthe request on this basis. As we did not hearfrom you, the
personal information of government employees has been deleted under section 22 of the FOI
Act.

The documents also contain materialthat is irrelevantto your request. This material has been
deleted under section 22 of the FOI Act.

Section 42 - leeal professional privilese

Section 42 of the FOI Act provides that a document is exempt if it would be privileged from
production in legal proceedings on the ground of legal professional privilege.

The following criteria need to be met for a document to be privileged:

there must be a legal adviser-client relationship;
the communication must have been for the dominant purpose of giving or receiving
legal advice;
the advice given must be independent;
the advice must be confidential in nature; and
privilege must not have been waived by the client, either expressly or implied.

Documents 2 and 2a contain legal advice and material on the preparation of draft legislation. I

am satisfied the relevant material satisfies the elements of privileged material set out above. I

am also satisfied that the claim to legal professional privilege has not been waived, either
expressly or implíed.

I have therefore decided that Documents 2 and 2a are exempt in full under section 42 of the
FOlAct.

Section 47C - deliberative material

Section 47C of the FOI Act relevantly provides that a document is conditionally exempt if its
disclosure would disclose matter (deliberative matter) in the nature of, or relating to, opinion,
advice or recommendation obtained, prepared or recorded, or consultation or deliberation
that has taken place, in the course of, or for the purpose of, the deliberative processes

involved in the functions of an agency.

Documents 1 and 3 comprise of preliminary advice prepared as part of deliberative processes

to advise on the application of the proposed Help to Buy Scheme exemption from the Notional
Credit Consumer Protection Act 2009 (NCCP Act). Document 3a contains preliminary advice on
the policy considerations around the Help to Buy Scheme and proposed exemptions. I am

satisfied this material is'deliberative'material forthe purposes of section 47Cof the FOI Act.
To the extent the advice contains factual information, I consider it to be inextricably
intertwined with the deliberative material.



I have therefore decided that Documents 1-, 3 and 3a are conditionally exempt in full under
section 47C of the FOI Act. My consideration of the public interest is set out below.

Section 47Eßl - certai operations of aeencies

Section 478(d) of the FOI Act provides that a document is conditionally exempt if its disclosure
would, or could reasonably be expected to, have a substantial adverse effect on the proper
and efficient operations of an agency.

Documents 1-, 3 and 3a contain preliminary advice and analysis of the Help to Buy Scheme and
the proposed exemption under the NCCP Act. One of Treasury's core functions is to provide
authoritative policy advice to enable decision-making at Ministerial and Cabinet levels and,
where policies require legislative changes to be implemented, to support the Government as it
seeks passage of legislation in the Parliament.

I consider it is important that Treasury is able to develop and provide advice on these matters
in a confidential environment. Disclosure of this materialwill hinder effective policy
formulation and adversely affect Treasury's ability to provide advice to the Government to a

substantial degree.

I have therefore decided that Documents 1,3 and 3a are conditionally exempt under section
47E(dl of the FOI Act. My consideration of the public interest is set out below.

Public interest

Section 114(5) of the FOI Act provides that conditionally exempt material must be released
unless íts disclosure would, on balance, be contrary to the public interest. Section 118(3) sets
out public interest factors favouring release, and section 1-1-B(4) sets out factors that must not
be taken into account. The FOI Guidelines set out factors in favour of, and against, releasing
conditionally exem pt material.

ln favour of disclosure, I have considered the public interest factors favouring release of the
material. This includes promoting the objects of the FOI Act, the increase of public
participation in government decision making, the public interest in the topic, as well as the
benefit of informed public debate based on accurate information.

Against release of the conditionally exempt material in Documents L, 3 and 3a, I have
considered the following:

disclosure would impede Treasury's ability to provide frank, high-quality advice to the
government in future;
the importance of agencies being able to develop preliminary recommendations and

advice on core issues in a confidentialenvironmentthat is conducive to policy
development and implementation by the government;
the importance of maintaining the ability of government agencies to share
comprehensive information to allow relevant Ministers to understand a particular issue

before them; and
the importance of preserving confidential government processes in circumstances
where disclosure of the relevant material would undermine the effectiveness of the
Cabinet and Parliamentary processes and inhibitthe free and unqualified advice of
agencíes to government ahead of such processes.

Having regard to the factors in favour of and against disclosure, on balance, I consider the
public interest factors against disclosure override the factors in favour of disclosure. I have



therefore decided that Documents 1, 3 and 3a are exempt in full under sections 47C and
47E(d) of the Fot Act.

Rights of Review

A statement setting out your rights of review in this matter is attached

Disclosure Log

The Treasury publishes documents disclosed in response to FOI requests on the Treasury
website. This is consistent with the arrangements established by section 1l-C of the FOI Act. ln
this instance, I consider that the documents released to you are appropriate for publication on
the Treasury's FOI disclosure log.

Yours sincerely

illl"^b
Nerida Hunter
First Assistant Secretary
Housing Division
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FOI 4058 Document Schedule

I Email correspondence with
ASIC on the HTB exemption

Release in part

- Section 47C - deliberative material
- Section 47E(dl - operations of agencies
- Section 22 - irrelevant information

2. Email correspondence - legal
advice Section 42 - legal professional privilege

Section 22 - irrelevant information

Refuse in full

2a Draft legislation Refuse in full

- Section 42 - legal professional privilege

3. correspondence withEmail
AStC

Release in part

- Section 47C - deliberative material
- Section 478(d) - operations of agencies
- Section 22 - irrelevant information

3a Consideration of Housing
Australia requests

Refuse in full

- Section 47C - deliberative material
- Section 47E(dl - operations of agencies
- Section 22-irrelevant information
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s22
Fully redacted pages have been removed from the Document set

OFFICIAL: Sensitive
FOt 4058
Document 1

From:s 22

Sent Monday, 1 I August 2A25 1O:12

Tozs22
(ôtreasurygov.au>

Gc:sP @TREASURY.GOV.AU>;s 2
s2,

s?2 (ôasic.gov.au>



subject: RE: Housing Austratia (HA) Matter [sEC=oFFlclAL:sensitive]

We don't have any red line comments. However, a few queries / notes:

o What is the distinction between the first and third dot point. ls more than one
exemption f rom the NCC being sought, or just one pursuant to s6(13) of the code?

o we haven't property considered the mechanics of each exemption. witt we be
reviewing the drafting changes?

o l've reattached previous comments (in addition to the betow).

It has been a pleasure working with you and the team too, and I also hope our paths will cross
again I

Thank you,

,:l r:: :.' t,: l,.l r,:11 t ') , :

:: ...... j.i::..) : .... :.: . : , , 
.

Senior Monoger, Regulotory Reform ond lmplementotion
Auslrqlíqn Securilies ond lnveslmenls Commíssion

Level 5. 100 Morket Slreet, Sydney, 2000
Tel:Þ22,,i:ì, : ì,''",ìi ¡S,2-l',r , r-' - ''-

Sent: Friday, 1-5 August 2025I3:I9
19ts.22,t:,ifriri,i- i,ì'.i '.: i'.,''r: 

-' 
.I:"tôasíc.gov.au>

çç.5 22 .t1.1 .i:ì :r:'. J :-j:' i : :: .':r"'
t,.:: .r :: h .. r -, .r , . .1 ,'r. ,

:@TREASU RY.GOV.AU>

li,lì'i: ,, ,:ì.'1,*,it'..OlnfRSURy.COV.RU>

Subject: RE: Housing Australia (HA) Matter [SEC=OFFICIAL:Sensitive]

OFFICIAL: Sensitive

Hi

Thank you for your time on the phone this afternoon

As discussed, and following on from the chain below, we are working on Help to Buy (HTB)

arrangements and seeking to consult ASIC on the following changes:

. Amend lhe Notionol Consumer Credit Protection Regulotions 20L0 to exempt a HTB

arrangement provided by Housing Australia from compliance with the National Credit

Code, which is contained in Schedule 1- of the National Consumer Credit Protection Act

2009, via a product exemption.



Prescribing 'Help to Buy arrangements' (HTB arrangements), as defined ín section 6 of the
Help to Buy Ad 2024 (HTB Act), as being a product that is exempt from compliance with
the NCC pursuant to the regulatíon-making power in subsection 6(13) of the National
Credit Code (NCC).

lf you have any red line comments on the above, please let us know - ideally today or early on
Monday. Apologies for the short turnaround.

Cheers,

Director
Credit Unit - Ba Currena¡, and Credít Branch

Fínancial System Division

The Treasury ocknowledges the troditional owners of country throughout Austrolio, and their continuíng
connectian to land, water and community, We poy our respects to them ond their cultures ond to elders both
past ønd present.

LGBTIQ+Ally

OFFICIAL: Sensitive



FOt 4058
Document 3

From
Toz
Cc:

Subject:
Date:
AtÞchments:

OFFICIAL: Sensitive

P"ors22
Further.to Yoqf qqg{es.regordíng proposed regulotory exemplions/amendments
Ín relotion to the Help to Buy Progrom, we provide the followïng informolion.
PrevÍous ASIC odvíce
We..hovepreviously proviqgd feedbock to Trecsury on the opplicotíon of the
Notionol Consumer Credit Protection Act 2009 (NCCp) onO fh'e Corpòrotions
Act 2001 ín relotion to fhe proposed Help fo Buy progrbm (see ottoéhed emãil
of 21 Jvly 2022). Thís conespondence touches on o numbér of vour recenf
quesfions ond we therefore refer to ít in our responses below where oppropriote.
Wq hovg olso previously suggested thot in considering ony exemplions for the
Help to Buy progrom from voríous stotutory consumer prot'ections, we would
recommend Treosury consulf wiih relevont stokeholders, including bofh industry
on9 consumer groups to. copture dífferent perspeclives on thís. Fór exomple, we
note. o consumer.grgqp hos recently roísed concerns obouï equity share'
prod.ucls noling lhe high debt levels ond whether this ís ín line wiflí responsible
lending obligotíons. We olso understond there ore businesses provídinþ loons to
consumers ín conjunction with o prÍmory loon from onofher leirder, foãssíst
consumers.bridge the dep,osit gop ond such busínesses moy consider it unfoír for
their loons lo be freoted differenlly.

Applìcalíon of Nalìonal Credît Code Io Help lo Buy Product

As noted ín our previous emoil, s22 of lhe NCCP provides thot other thon the
Notionol Credit Code, the Crown is not bound by the NCCP. This suggests o
cleor inlention of Porlíoment for the Code to opply to credit provided= by the
Crown.

We understond from our discussion lhot you are considering the opplicobility of
the Code in two confexts: firstly, the opplicotion of the exit fee prohíbítíon in reg
794 of the NCCP Regulotions ond secondly, the potentíol impoct on primory
lenders if they ore considered to be on íntermedíory ossisting consumers to
opply for the Help to Buy loon.

s 47C, s 47E(d)



s 47C, s 47E(O
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From:s2 @
Sent: Monday, August 5,20243:37 PM



Tof 22

t@a,:tc.ga¡¿atP;
, @¡,ric-gov.arÞ

,@ípa$uyeay.aÞ;
@ìTRFASITRY.GOV AIr>

SEC:OFFICIAL] Housing Austoalia - Help To Buy Scheme

Some people rvho received ttis message don't offen get email from nick.mathet s@t"easruy.gov.r.r. T,eam nlry
this is inroortant

DearF22
Thank you for agreeing to meet with us tomorrow at short notice on Housing Australia's
proposed Help to Buy Scheme.

Housing Australia have made a request for certain regulatory exemptions/amendments in
relation to this Help to Buy Scheme. An outline of their proposed requests are included in the
attached document.

We would appreciate:
o Your views on these Housing Australia regulatory requests.
. Whether ASIC has dealt with other simílar schemes in the past (such as for States) +

whether you have knowledge of any exemptíonsþmendments these States may have
been granted.

. Any issues ASIC may foresee,from your perspective, on these proposed
exemptions/amend ments.

As background I have attached a link to:

a. The Help To Buy Bill which is currently goíng through the Senate.

Note that the meaning of "Help to Buy Arrangements" and "Shared Equity
Arrangements" are defined in clause 6 and 7 of the Bill and, allow for a contribution by
Housing Australia, includine bv means of a loan. towards the cost of an individual/s
acquiring residential property.

b. The Help To Buy Program Directions 2024 Exoosure Draft.

A summary of the key Scheme terms outf ined in these Program DÍrections are as follows:

. Clause 16. Housing Australia's contribution under its proposed Shared Equity

Arrangement is set at a minímum ol5% of the purchase price and capped at3O% of the
purchase price for an existing dwelling and  l%for a new home. Housing Australía's

contributíon together with the applicanfs deposit contríbution must, in aggregate, equal
at least 2O% of the value of the propefi (with the Participating Lender providing a

mortgage for the remaining portion of the purchase price).

1
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a Clause 25. The return the Commonwealth is entitled to underthe arrangement (the
Commonwealth Share) is expressed as a percentage of the relevant value of the property
(the Commonwealth Share Percentage)from time to time. The Commonwealth Share
Percentage will init¡ally be based on the "agreed percentage" of the original purchase
price contributed by the Commonwealth under clause L6 above. As such, given the value
of the relevant property may change from time to time, the precise monetary value of the
Commonwealth share will also vary depending on the time at which it is calculated. This
will be the case even if the Commonwealth Share Percentage itself has not been adjusted.

The Commonwealth Share Percentage can be:
(a) reduced under Clause 25(4).lo reflect repayments by the applicant (Under clause 36
or 42) or in circumstances where the applicant has made improvements to the property
(under clause 60) and,
(b) increased (under Clause 25(3), where the value of the relevant property as assessed by
the participating lenderforthe purpose of settlement, is lowerthan the purchase price, to
a percentage that preserves what would have been the value of the Commonwealth share
on the date ofsettlement, had the value ofthe property at that date been equal to the
purchase price.

. Clause 22.The applicant/joint applicants grant a second mortgage over the property in
favour of the Commonwealth.

. Clausel.T.Theapplicant/smustprovideadepositofatleast2%ofthepurchasepriceand
cover additional costs such as legal, conveyancing and stamp duty.

. Clause 7. Property price caps are set out for capital cities, regional centres and other areas
within each State and Territory.

. Clause 8. lncome thresholds for Single and Joint applicants are set at $90,000 and

SI-ZO,OOO respectively and, indexed in accordance with Clause 9.

é 22 , Policy Analyst - Melbourne

Consumer and Competition Unit

Financial System Division

Please Note: The information contained in this e-mail message and any attached files may be

confidential information and may also be the subject of legal professional privilege. lf you are not

the intended recipient, any use, disclosure or copying of this e-mail is unauthorised. lf you have

received this e-mail by error please notify the sender lmmediately by reply e-mail and delete all

copies of this transmission together with any attachments.

Please consider the environtnent before printing this document.

Information collected by ASIC may contaitt personal inforntation. Please refer to our
Privaclt Policy for inþrnnliott aboul how we handle your personal information, your
rights to seelc access to an.d correct your personal inforntation, and how to contplain about



breaches ofyour privacy by ASIC.

This e-mail and any attachments are intendedfor the addressee(s) only and may be
confidential. They may contain legally privileged, copyright material or personøl and /or
confidential ínþrmation. You should not read, copy, use or disclose the content without
authorisation. If you have received this email in error, please notify the sender a,s soon cts
possible, delete the etnail and destroy any copies. This notice should not be removed.


