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SENATOR THE HON LINDA REYNOLDS CSC 
MINISTER FOR THE NATIONAL DISABil,ITY INSURANCE SCHEME 

MINISTER FOR GOVERNMENT SERVICES 

SENATOR FOR WESTERN AUSTRALIA 

Senator the Hon. Deborah O'Neill 
Chair, Committee of Privileges 
Priv.Sen@aph.gov.au 

Dear Senator O'Neill 

I refer to your letter of 21 June 2021, inviting a submission to the Committee of Privileges (the 
Committee) in relation to the matters raised by Senator Patrick in correspondence tabled by the 
President on 12 May 2021 regarding: 

(a) Whether any conduct of the former Minister for Defence, Senator Reynolds, or any other person amounted to

an improper interference with the Economics Reference Committee inquiry into Australia's sovereign naval

shipbuilding capability; and

(b} If so, whether any contempt was committed in respect of tho�e matters. 

I provide the following submissions in response to the matters raised: 

1. I have previously made claims for Public Interest Immunity in my former capacity of
Minister for Defence, including before the Senate on 11 November 2020, based on the
advice of the Department of Defence (the Department) in relation to the information
requested by the Senate Economics Reference Committee (SERC).

2. As articulated by the Secretary of Defence to the SERC during the Public Hearing on
5 February 2021, it was the view of senior Defence Officials and myself in my role as
Minister, that the requested documents contain commercially sensitive information and it is
not in the public or national interest to produce these plans.

3. As conveyed to the SERC during the hearing on 5 February 2021, this view is also
supported by senior department officials in the Department of Finance (who have the
portfolio responsibility for PGP A and CPR compliance), the Attorney-General's
Department and the Department of Prime Minister and Cabinet.

4. In coming to the view that the requested information could not be released as requested, I
consulted extensively with the Department and acted in good faith to support the release of
as muc:h information as could reasonably occur, without revealing sensitive commercial
information or compromising national interest.
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c. If the recipient contests the order they must spell out the harm that will
occur if the order is complied with and the Senate considers this.

d. It is ultimately the Senate that has the final say.

4. Once step d is complete the order must be complied with. In the event of
non-compliance

J. 
the Senate may impose on a person a penalty of

imprisonment for a period not exceeding 6 months

5. There is no discretion for a Minister or public official to not comply with the
order, any more than they could for any other mandatory duty imposed upon
them.

6. Mention is made in Odgers that the Senate has formed a view that it would
be unfair to impose a penalty on a public official who acts on the direction of
a Minister. Respectfully, this is not correct. Whilst it is true that the Senate
should always be respectful and fair at first instance, it cannot place fairness
ahead of our constitutional duty that applies in each case. A Senate Order
for Production directed at an official cannot be countermanded by a Minister.
Any direction to not comply with an order of the Senate is not a lawful order.
Public servants are not required to obey any orders, only lawful ones - see
Pirrie v McFar/ane [1925] HCA 30; (1925) 36 CLR 170 (24 August 1925).

The Circumstances Related to This Referral 

7. The Senate Economics Reference Committee (the Committee) has sought
from the Department of Defence (the Department) information it requires to
carry out its examination of Australia's Sovereign Naval Shipbuilding
Capability (the Committee's work).

8. In the face of initial resistance to the Committee's request the Senate
exercised its power to order production of documents (6 October 2020). This
order was directed to the Secretary of the Department of Defence.

9. A public interest immunity was advanced by Senator Reynolds, the Minister
for Defence at the time (19 October 2020). This was considered by the
Senate.

10. The Senate subsequently rejected the public interest immunity claim (11
November 2020) and ordered the then Minister for Defence to comply with
the order.

11. Both the former Minister and Secretary have refused to provide unredacted
documents that the committee has requested.

12. There can be no doubt that the Committee's work has been obstructed by
the refusal to provide the information subject to the order. In its interim report
the Committee stated.
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At the same time, the committee has also become increasingly frustrated 
by the Department of Defence 's lack of responsiveness to its requests for 
information. The committee now feels that Defence has impeded its 
work in examining Australia's sovereign naval shipbuilding program-an 
inquiry authorised by the Australian Senate. This is not only an affront to 
the committee but a contempt of the Parliament and, by extension, the 
Australian people. The committee has now raised a Matter of Privilege 
through the President of Senate regarding the Department's continued 
obstructionism [my emphasis]. 

13. There is much at stake, noting the conduct of former Ministers and the
Department is not simply isolated to the instance mentioned in the referral.
The Privileges Committee should look to the Committee's views in Chapter
Three of its interim report into Australia's Sovereign Naval Shipbuilding
Capability.

14. The Privileges Committee should find that a contempt has occurred and
should impose an appropriate sanction in relation to the obstruction of the
Committee's work. The Privileges Committee should also recognise the
systematic 'push back' occurring between the Executive and the Senate
more broadly and respond to it accordingly.

15. A 'wet lettuce leaf response from the Privileges Committee to this referral
would damage the Senate. It would send a signal to the Executive and
Departments that Senate orders can be ignored and rejected with impunity. It
will also ensure the work of the Committee will not be completed.

16. The remainder of my submission will examine the contempt from a forensic
legal and policy perspective and provide the Privileges Committee with
additional information that goes to the lack of sensitivity of the documents.

Government Policy 

General 

17. The power of the Parliament to order the production of documents is
recognised in Government policy and directions.

18. Relating directly to the referral, the Department of Finance's guidance
regarding 'Confidentiality throughout the Procurement Cycle1' , is laid out in
the Department's 'Principles' which states:

8. Confidential information should be managed in accordance with any
relevant legislation and confidentiality provisions in the contract.
Irrespective of the terms of the contract, disclosure of a supplier's
confidential information may be necessary in some cases, for example to
a parliamentary committee.

1 See Attachment 1 - also available at https://www.finance.gov.au/government/procurement/buying
australian-govemment/ confidentiality-throughout-procurement-cycle 
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