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Senator the Hon Deborah O’Neill 
Parliament House 
CANBERRA ACT 2600 

Dear Senator 

Inquiry regarding possible contempt 

1. Thank you for your letter of 25 October 2021 and the opportunity to provide an

initial submission to the Committee for its inquiry regarding possible contempt in

relation to Order for Production of Documents 1196 and 1219 (OPD) concerning

the JobKeeper scheme.

2. I understand the Committee is to inquire and report on whether I have, without

reasonable excuse:

(a) disobeyed a lawful order of the Senate;

(b) failed to produce documents in accordance with an order of the Senate; or

(c) improperly interfered with the power of the Senate to obtain information

necessary to support its accountability functions,

and if so whether any contempt was committed in that regard. 

3. I respectfully submit that I have not done so, and that I am not in contempt of the

Senate.  I believe that I had (and continue to have) a reasonable excuse for not

producing the documents sought in the OPD within the stipulated timeframe.

4. At all times, I have acted in good faith and with careful regard both to my

statutory duties and responsibilities and to the privileges and processes of the

Senate.  I have not sought, and do not seek, to be obstructive or to impede the

Senate from performing its critical functions.  As conveyed in my letter of 26

August 2021, I feel I am in an unprecedented position.

5. I understand that my submission is received in the context of the Committee’s

initial consideration of this matter.  If the inquiry proceeds to the next stage, I

understand that I will have further opportunities to make representations.
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6. Please be assured that I view the OPD, and my responsibilities in relation to it, 

with the utmost seriousness.  I stand ready to assist the Committee in its inquiry 

however necessary. 

Yours sincerely,  

Chris Jordan AO 

 



SUBMISSION 

A. INTRODUCTION 

1. On 4 August 2021, the Senate made an Order for the Production of Documents requiring 
me to produce a “list of all employers with an annual turnover of greater than $10 million 
that were paid a JobKeeper payment, and the number of employees paid, the total amount 
paid and any amount returned” by 9:30 am on 12 August 2021 (the OPD). 

2. On 12 August 2021, I wrote to the President of the Senate indicating that I claimed public 
interest immunity (PII) over the information requested in the OPD.  That claim was rejected 
by the Senate on 23 August 2021, and I was ordered to comply with the OPD (replicated 
by Order 1219) by 4:30 pm on 26 August 2021. 

3. On 26 August 2021, I was notified that the Treasurer had claimed PII over the documents 
the subject of the OPD.  On the same day, I wrote to the President of the Senate and advised 
that I had decided to delay producing the documents pending determination by the Senate 
of the Treasurer’s PII claim.  I felt compelled to act in this way: 

(a) to respect the processes of the Senate by ensuring that it could consider and 
determine the Treasurer’s PII claim; and 

(b) having regard to my statutory duties and responsibilities, including those 
concerning “protected information” under Division 355 of Schedule 1 to the 
Taxation Administration Act 1953 (Cth) (TAA), which would otherwise apply and 
the effective adherence to which is vital to instil trust and confidence in Australia’s 
taxation and superannuation systems. 

4. I was not seeking to be obstructive, or to interfere improperly with the Senate’s power to 
obtain information.  I sought to ensure that the application which had been made to the 
Senate by the Treasurer could be considered without pre-emptively and irreversibly 
disclosing protected taxpayer information in circumstances where that disclosure might 
ultimately not be demanded of me if the Senate had decided to accept the Treasurer’s PII 
claim.  

5. For those reasons, I respectfully submit that I had a reasonable excuse for not producing the 
documents sought under the OPD and accordingly, am not in contempt of the Senate.   

6. I view the OPD, and my responsibilities in relation to it, with the utmost seriousness.  In 
the period leading up to 26 August, Australian Taxation Office (ATO) staff took all 
necessary steps to ensure that information was collated and ready to be produced to the 
Senate to comply with Order 1219.  Whilst I remain deeply concerned about the 
implications that may flow from public disclosure of the information sought under the OPD 
(on which I elaborate below), I affirm my commitment to producing the information to the 
Senate without delay if and in the event that the Treasurer’s PII claim is rejected by the 
Senate.   
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B. SUBMISSIONS 

7. I did not produce the documents sought under the OPD on 26 August 2021 because I 
believed that doing so could compromise the integrity of (and impede) the Senate’s proper 
processes because it had yet to determine the Treasurer’s PII claim. 

8. As recognised in the Senate’s resolutions of 16 July 1975 (J.831): 

(a) the Senate’s power to require that a person produce documents is “subject to the 
determination of all just and proper claims of privilege”; and 

(b) “upon a claim of privilege based on an established ground being made… to the 
production of any documents, the Senate shall consider and determine each such 
claim”. 

9. PII – which was formerly known as “crown privilege” or “executive privilege” – is a 
recognised type of privilege.  For many decades, the Senate has dealt with executive 
government claims of PII on a case by case basis: see Odgers’ Australian Senate Practice 
(2016), pages 44-45, 644-645. 

10. Had I produced the documents sought under the OPD on 26 August 2021, I would have 
pre-empted the outcome of the Senate’s adjudication of the Treasurer’s PII claim and made 
that adjudication futile.  I was cognisant of the fact that once the documents were provided, 
they could not be recalled.  To the best of my knowledge, the scope of the OPD is not typical 
in that it requires the production of confidential information about a significant number of 
taxpayers.   

11. My intention was not to interfere with the Senate’s processes, but to allow those processes 
to be followed in the proper and customary way before producing information which is, by 
its nature, ordinarily protected by the provisions of Division 355 of Schedule 1 to the TAA 
which underpin the orderly and proper administration of the tax laws enacted by the 
Parliament of Australia which is in the interests of all Australians. 

12. The importance of the Senate determining the Treasurer’s PII claim was and is, in my mind 
underscored by: 

(a) the nature of the information sought in the OPD; 

(b) the potential ramifications if that information is produced; and 

(c) by consequence, the significance of the Treasurer’s PII claim to the integrity and 
administration of the Australian taxation system, including the broader impact upon 
the administration of the taxation system in Australia by disclosing information 
otherwise protected from disclosure by Division 355. 

13. As I have noted, the information sought in the OPD is “protected information” within the 
meaning of s 355-30 of Schedule 1 to the TAA, having been obtained under Commonwealth 
“taxation laws”: see s 5 of the Coronavirus Economic Response Package (Payments and 
Benefits) Act 2020 (Cth).  It encompasses confidential financial and commercial 
information about identified taxpayers.  It is information in respect of which explicit 
statutory protections exist for the reasons outlined in both my and the Treasurer’s PII 
claims.  In particular: 
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(a) “Protected information” is collected by taxation officers under, and for the purposes 
of administering, taxation laws.  It includes confidential and highly sensitive 
personal and commercial information.  It is vital to the integrity and effectiveness 
of Australia’s taxation system that taxpayers have confidence in the maintenance of 
confidentiality over such information.  This encourages taxpayers to disclose 
information voluntarily in a system that is fundamentally dependent on self-
assessment and voluntary compliance for its efficient and effective operation. 

(b) The provisions in Division 355 impose “strict obligations on taxation officers and 
others who receive taxpayer information” in order to maintain taxpayer privacy and 
confidence, because “compliance with taxation laws could be adversely affected if 
taxpayers thought that their information could be readily disclosed”: see paragraphs 
1.2 and 1.15 of the Explanatory Memorandum to Tax Laws Amendment 
(Confidentiality of Taxpayer Information) Bill 2010 (Cth) (the 2010 EM). 

(c) The provisions in Division 355 were “designed to provide clarity and certainty to 
taxpayers, the Australian Taxation Office and users of taxpayer information”: 2010 
EM, page 3.  The Division contains express permissions for disclosure of taxpayer 
information to particular entities in “certain specified circumstances” in which “the 
public benefit associated with the disclosure clearly outweighs the need for taxpayer 
privacy”: 2010 EM, paragraph 1.16.  Within Division 355, there is an express 
permission concerning “information that relates to the jobkeeper scheme” (s 355-
65(8), item 10A), but that permission is strictly confined and does not cover the 
present circumstances. 

(d) In this context, when providing personal and financial information to the ATO to 
enrol in (and demonstrate ongoing eligibility for) the JobKeeper scheme, I believe 
that taxpayers would legitimately have expected that that information would only 
be used for the purposes of my administration of the scheme.  It continues to be my 
belief that the public disclosure of that information may harm the public interest by 
undermining confidence in our ability to keep taxation information confidential, 
although I accept my obligation to disclose it to the Senate and that its further 
disclosure is a matter for the Senate. 

(e) I also believe that public disclosure of the information sought in the OPD may cause 
commercial or other harm to the entities identified (which include individuals/sole 
traders, partnerships, trusts and private companies), including by indicating that 
they reasonably predicted or have experienced a decline in turnover and that their 
turnover exceeds (or exceeded) $10 million.  My concern was, and is, exacerbated 
by the fact that: 

(i) the terms of the OPD have required me to make certain assumptions or 
approximations on account of gaps and limitations in the data held by the 
ATO (for example, the ATO does not routinely collect “turnover” data from 
all taxpayers and its systems cannot, in all cases, compute an entity’s annual 
turnover with precision); 

(ii) an entity’s turnover – whilst relevant to its eligibility for the JobKeeper 
scheme – does not provide an accurate indication of its profitability; and 
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(iii) by consequence, information disclosed in response to the OPD may be 
incomplete, misconstrued or apt to mislead or confuse. 

14. Having regard to these important considerations (which are raised in my correspondence of 
12 August, as well as in the Treasurer’s letter of 26 August 2021), I felt compelled to delay 
producing documents in response to the OPD until the Treasurer’s PII claim had been 
determined by the Senate.  I believed, and continue to believe, that the Senate should have 
the opportunity properly to consider the Treasurer’s PII claim in accordance with its proper 
and usual processes.  It was not for me to presume the outcome of those processes by 
producing documents before the Senate decides the Treasurer’s PII claim, which remains 
before the Senate for consideration.  The Senate may resolve to: 

(a) allow the Treasurer’s PII claim and take no further action in relation to the OPD; 

(b) issue a revised Order for the Production of Documents (in place of the OPD) 
requesting different information and/or specifying conditions for the production of 
information; or 

(c) refuse the claim and order that the documents sought under the OPD be produced. 

15. In recent years, I have had  experience with the first and second of those potentialities: 

(a) In 2018, at an estimates hearing of the Senate Economics Legislation Committee, 
the ATO was asked to provide taxation information about a particular taxpayer.  
The ATO expressed reservations about providing the information, however, the 
Senate continued to require the information (General Business Notice of Motion 
937 moved by Senator Patrick, 14 August 2018).  After the ATO sought to clarify 
the scope of the Senate’s order so as to avoid an unreasonable diversion of resources 
while still achieving the objectives of the order, the Senate agreed to resolutions on 
a revised form of orders which required me to produce information (General 
Business Notice of Motion 1108 moved by Senator Patrick, 16 October 2018).  
Following a claim for PII by the Government, and further correspondence between 
Senator Cormann and the Senate Economics Legislation Committee, I complied 
with that revised form of order on a confidential basis to the Committee. 

(b) On 11 September 2020, during a hearing of the Senate Select Committee on 
COVID-19, Senator Siewert raised a Question on Notice for the ATO calling for a 
“list of ASX200 listed companies that are or have been receiving JobKeeper” 
(Question 7, Committee document number 407).  On 15 December 2020, I made a 
PII claim in respect of the information sought.  In February 2021, I was advised that 
the Committee had concluded that “it would not be in the public interest to disclose 
the information” and had “decided not to pursue the matter further”. 

16. I also respectfully submit that my decision to delay producing the documents to allow the 
Senate to consider the Treasurer’s PII claim should be understood in the context of 
Parliament’s concurrent deliberations about legislative mechanisms providing for the 
public disclosure of JobKeeper information. 

17. On 21 June 2021, the Coronavirus Economic Response Package Amendment (Ending 
Jobkeeper Profiteering) Bill 2021 (Cth) was introduced and read in the Senate.  The 
Explanatory Memorandum for the Bill states that it will have the effect of (inter alia) 
“requiring the Australian Taxation Office to publish a list of all entities in receipt of 
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JobKeeper payments, and how much they received, excluding those with an annual turnover 
of less than $50 million”.  The Bill was still before the Senate on 26 August 2021, and 
remains before the Senate today. 

18. In addition, on 5 August 2021, a proposed amendment to the Treasury Laws Amendment 
(COVID-19 Economic Response No. 2) Bill 2021 (Cth) providing for the publication of 
information about JobKeeper recipients was moved, debated and passed by the Senate, but 
rejected by the House of Representatives.  The reasons given by the House of 
Representatives for disagreeing with the proposed amendment, which would have required 
publication of information materially identical to that sought by the OPD, included that: 

(a) the amendment “would undermine trust and confidence in the protected nature of 
taxpayer information enshrined in legislation by the tax secrecy laws”; 

(b) “Australians disclosed information for the purposes of receiving JobKeeper to the 
Australian Taxation Office on the basis that the information would be subject to 
these strict tax confidentiality and secrecy laws”; and 

(c) “the benefit from disclosure of the information proposed in the amendment does 
not outweigh the risks it poses to the Commissioner’s administration of 
Commonwealth law”. 

19. The Senate did not insist on the amendment and the Bill was passed on 9 August 2021. 

20. On 24-25 August 2021, similar amendments providing for the publication of information 
about JobKeeper recipients were moved in the Senate in relation to the Treasury Laws 
Amendment (2021 Measures No. 2) Bill 2021 (Cth).  Those amendments were not adopted 
by the Senate on 2 September 2021, and the Bill was passed by both Houses later that day. 

21. This context demonstrates both the seriousness with which Parliament views the 
maintenance of taxpayer privacy and confidence, and the strongly competing opinions 
about compelling disclosure of confidential information pertaining to JobKeeper recipients 
in light of the secrecy regime for which Division 355 of Schedule 1 to the TAA provides.  
On 26 August 2021, I sincerely believed – and I still believe – that it is proper for the Senate 
to consider and determine the Treasurer’s PII claim in light of the recent parliamentary 
developments.  Had I produced the documents sought under the OPD on 26 August, I would 
have interfered with, and potentially compromised the integrity of, that process. 

22. For completeness, I note that I have proceeded on the basis, which I fully accept, that the 
Senate’s powers extend to requiring the production of the documents sought under the OPD 
contrary to the express requirements of Division 355 of Schedule 1 to the TAA.  In making 
this observation, I am not seeking in any way to put in doubt the settled understanding of 
the Senate’s powers or of my obligations notwithstanding Division 355.  It is rather to note 
that the obligation is one that required caution on my part because it required me to do 
something which Division 355, a law passed by both Houses of Parliament, otherwise 
forbade me to do. 

23. As indicated above, however, if the Treasurer’s PII claim is refused, I undertake to produce 
the documents sought under the OPD fully and without delay.  I wish to reiterate my 
commitment to cooperating with the Committee and continuing to respect the processes 
and privileges of the Senate.  
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C. FURTHER OBSERVATIONS 

24. I seek the Committee’s indulgence with respect to the following further observations. 

25. I note that the JobKeeper scheme was a very significant Commonwealth financial support 
program which involved considerable public expenditure. 

26. I also note the crucial importance of the Senate’s role in scrutinizing the expenditure of 
public funds and, in so doing, facilitating transparency and accountability at an executive 
level: see, for example, Odgers’ Australian Senate Practice (2016), page 656. 

27. I wish respectfully to suggest that it may be possible for me to supply information to the 
Senate about JobKeeper recipients in a manner which: 

(a) provides sufficient particulars to enable the Senate to fulfil its critical functions in 
examining the disbursement of public funds on the JobKeeper program; but 

(b) does not impinge upon the protections afforded to taxpayers under Division 355 of 
Schedule 1 to the TAA, at all or to the same extent as the OPD (I note that Division 
355 only prohibits the disclosure of information which “identifies, or is reasonably 
capable of being used to identity”, an entity: see s 355-30(1)(c).  It also includes an 
exception for the disclosure of “periodic aggregate tax information”: s 355-47); and 

(c) perhaps avoids the necessity for some of the assumptions and approximations to 
which I have referred in paragraph 13(e)(i), above, to be made. 

28. I would welcome the opportunity to discuss these matters further with the Committee 
should it so wish. 

Chris Jordan AO 

Commissioner of Taxation 
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