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Report

Reference

1.1

1.2

1.3

On 1 September 2021, the President made a statement to the Senate regarding a
letter he had received from Senator Patrick raising as a matter of privilege the
failure of the Commissioner of Taxation, Mr Chris Jordan AO, to comply with
an order of the Senate requiring the production of documents related to
JobKeeper payments.! Senator Patrick’s letter provided the background to the
matter, outlining the Commissioner’s refusal to comply with two Senate orders
on the basis of a public interest immunity claim. In response to the President’s
statement, Senator Patrick stated:

It's a very serious matter when a member of the executive fails to comply
with a lawful order of the Senate.?

The President, applying the criteria set out in Privilege Resolution 4,
determined that a motion to refer this matter to the Committee of Privileges
should have precedence and Senator Patrick immediately gave notice of such a
motion.? On 19 October 2021, the Senate considered the motion and agreed to
refer the following to the Committee of Privileges for inquiry and report:

Having regard to the matters raised by Senator Patrick in correspondence
tabled by the President on 1 September 2021:

(a) whether the Commissioner of Taxation has, without reasonable excuse:

(i) disobeyed a lawful order of the Senate,

(ii) failed to produce documents in accordance with an order of the
Senate, or

(iii) improperly interfered with the power of the Senate to obtain
information necessary to support its accountability functions; and

(b) if so, whether any contempt was committed in that regard.*

Role of the committee

1.4

It is the role of the committee to establish the facts of matters referred to it and
to make findings and recommendations. It is not for the committee to
determine whether a contempt has been committed, nor to impose a penalty
for such a contempt: those are matters for the Senate to determine.

1 Senator the Hon. Scott Ryan, President of the Senate, Senate Hansard, 1 September 2021, pp. 1-2.

2 Senator Patrick, Senate Hansard, 1 September 2021, p. 2.

3 Journals of the Senate, No. 120, 1 September 2021, p. 4041.

+  Journals of the Senate, No. 123, 19 October 2021, p. 4161.
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1.5 In conducting an inquiry that relates to allegations of contempt the committee
is required to follow the procedures set out in Privilege Resolution 2.
Specifically, if the committee considers that there are allegations against any
person which warrant investigation as a possible contempt, then it must
inform the person of the allegations made against them and the particulars of
any evidence received in relation to the person. The person must be given
reasonable opportunity to respond to those allegations.

Conduct of the inquiry

1.6 The committee commenced its inquiry by considering the documents
submitted to the President by Senator Patrick and the public interest immunity
claims raised by the Commissioner of Taxation on 12 August 2021 and the
Treasurer on 26 August 2021.

1.7 The committee gathered additional evidence to help establish the relevant
facts, inviting further comments and submissions from Senator Patrick, the
Minister representing the Treasurer (Minister Birmingham) and, as the person
who might be the subject of allegations, the Commissioner of Taxation.

1.8  The committee received three submissions to the inquiry from Senator Patrick,
the Commissioner and Minister Birmingham. These submissions are at
appendix 1.

Background

1.9 On 4 August 2021, the Senate ordered the Commissioner of Taxation to table
the list of all employers with an annual turnover of greater than $10 million
that were paid a JobKeeper payment, the number of employees paid, the total
amount paid and any amount returned. The Senate required this information
be provided by Thursday, 12 August 2021.5

1.10 In his response, the Commissioner raised a public interest immunity claim
(PI) relating to the public interest in maintaining the confidentiality of
taxpayer information. He noted that:

...compliance with the OPD will involve disclosure of information relating
to the taxation and financial affairs of approximately 10,000 taxpayers,
across a range of entities, including public and private companies,
individuals/sole traders, partnerships and trusts, and a diverse range of
industries.®

1.11 His response concluded that:

It is due to the significant consequences for ongoing confidence in the
Commissioner's ability to keep information confidential that the
Commissioner claims PII. This is the case for any matters that require the

5 Journals of the Senate, No. 108, 4 August 2021, p. 3835.

6 “OPD” is an acronym for “order for the production of documents”. Letter to the President of the
Senate from the Commissioner of Taxation (Mr Chris Jordan), tabled 12 August 2021, [p. 3].



1.12

1.13

1.14

1.15

1.16

disclosure of protected taxpayer information contrary to tax officers'
obligations of confidentiality.”

On 23 August the Senate explicitly rejected that claim and ordered the
Commissioner “to comply fully with the order”.?

On 26 August 2021, the Government responded to this order with a letter from
the Treasurer raising a public interest immunity claim on essentially the same
grounds. Namely, that the disclosure of individual taxpayer information:

* would harm the public interest by undermining public confidence in
taxation laws and taxation administration; and

* may prejudice the commercial interests of businesses that received
JobKeeper payments.®

The Treasurer noted:

In good faith and in full compliance with the laws at the time, Australian
citizens and businesses have provided information to the Commissioner of
Taxation for the purposes of accessing Government support during a
national crisis. They did so with the Australian Government’s public and
explicit assurances to them that it would maintain confidence in the data
they provided, consistent with the tax secrecy laws that apply.1°

The Commissioner of Taxation responded to the order on the same day by
declining to take any further action until the Treasurer’s public interest
immunity claim was determined by the Senate.!!

These events raise a threshold procedural question of whether a minister may
seek to make a public interest immunity claim on behalf of independent
statutory authorities or statutory office-holders. In discussing this issue,
Odgers” Australian Senate Practice notes that:

There has been a degree of acceptance that it is appropriate for such
officers to make public interest immunity claims directly, where it would
not be appropriate for a minister to do so because of the relationship (or
lack thereof) between the authority and the minister.

7 Letter to the President of the Senate from the Commissioner of Taxation (Mr Chris Jordan), tabled 12
August 2021, [p. 3].

8  Journals of the Senate, No. 114, 23 August 2021, p. 3951.

o Letter to the President of the Senate from the Treasurer (The Hon Josh Frydenberg MP), tabled 26 August
2021, p. 2.

10 Letter to the President of the Senate from the Treasurer (The Hon Josh Frydenberg MP), tabled 26 August
2021, pp. 1-2.

11 Letter to the President of the Senate from the Commissioner of Taxation (Mr Chris Jordan), tabled 26
August 2021.

12 Odgers” Australian Senate Practice, 14th ed., p. 671.



1.17

1.18

1.19

In his submission to the inquiry, Senator Patrick characterised the Treasurer’s
public interest immunity claim as a direction not to comply with the Senate’s
order:

A Senate OPD directed at an official cannot be countermanded by a
Minister. Any direction to not comply with an order of the Senate is not a
lawful order.’

The committee agrees that it would be problematic for a minister to direct an
independent statutory officer not to provide information required by the
Senate. To do so would potentially misconstrue the relationship between the
Treasurer and the Commissioner. The committee does not accept the
characterisation of the Treasurer’s claim as a direction to the Commissioner not
to comply with the order, although it may have created that perception with
some.

It is notable though that the Treasurer’s claim did not identify any new basis
for resisting production of the information beyond the grounds already raised
by the Commissioner and rejected by the Senate. It might also be argued that,
while the Senate has not explicitly considered the Treasurer’s claim, the
subsequent reference of this matter to this committee indicates that the Senate
was unlikely to accept the claim.

Criteria for a finding of contempt

1.20

1.21

Under section 4 of the Parliamentary Privileges Act 1987, conduct does not
constitute an offence against a House (that is, a contempt) unless it amounts, or
is intended or likely to amount, to an improper interference with the free
exercise by a House or committee of its authority or functions, or with the free
performance by a member of the member’s duties as a member. As the
committee noted in its 150th report, this provision restricts, the previously
unrestricted, category of acts which may be treated as contempts.'

In determining matters relating to contempt, the committee has the guidance
of the Senate Privilege Resolutions.'® In particular, the committee is required to
apply the three criteria set out in Privilege Resolution 3:

(a) Applied to the circumstances of this inquiry, the first of these criteria
reserves the Senate’s contempt powers for matters involving substantial
obstruction of the Senate performing its functions.

13 Submission 1, p. 2.

14 Committee of Privileges, 150th report, p. 20.

15 Parliamentary privilege resolutions agreed to by the Senate on 25 February 1988 at:

https://www.aph.gov.au/Parliamentary Business/Chamber documents/Senate chamber docume

nts/standingorders/c00
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1.22

1.23

(b) The second criterion — regard for the existence of any other remedy —
recognises that the Senate is generally reluctant to deal with conduct as a
contempt where another, more appropriate, avenue for redress is available.

(c) The third criterion relates to the culpability of persons alleged to have
committed a contempt by requiring the committee to consider whether
they knowingly committed the act which may constitute a contempt and, if
so, whether they had any reasonable excuse for doing so.

Privilege Resolution 6 is a non-exhaustive list of prohibited acts which may be
treated by the Senate as contempts. Essentially, it operates as a caution of the
types of conduct which may cause the Senate to invoke its power to punish
contempts. Senator Patrick argued that the Commissioner’s failure to provide
documents to the Senate could constitute a contempt on two grounds, namely:

* A person shall not, without reasonable excuse, disobey a lawful order of the
Senate... (Privilege Resolution 6(8)); and

* A person shall not, without reasonable excuse...refuse or fail to produce
documents, or to allow the inspection of documents, in accordance with an
order of the Senate... (Privilege Resolution 6(13)).1°

In addition to considering the statutory threshold for conduct to constitute a
contempt and the guidance provided by the Privilege Resolutions, the
committee has regard to the precedents provided by its earlier reports on
matters giving rise to allegations of contempt, and the action taken by the
Senate in relation to those reports. For example, the committee ‘now regards
culpable intention on the part of the person concerned as essential for the
establishment of a contempt.””

Consideration of matters

Substantial obstruction

1.24

1.25

As noted, the first criterion the committee must consider under Privilege
Resolution 3 is whether the conduct of the Commissioner of Taxation could
amount to a substantial obstruction of the Senate performing its functions.

Senator Patrick submitted that the Commissioner’s refusal to comply with the
second order should be dealt with as a contempt consistent with the guidance
in Privileges Resolutions 6(8) and 6(13):

16 Submission 1, p. 4.

17 Odgers” Australian Senate Practice, 14th ed., p.88. See for example, Committee of Privileges, 142nd
Report: Matters arising from the Economics Legislation Committee Hearing on 19 June 2009, paragraph
6.9; and 162nd Report: Possible false or misleading evidence given to the former Nauru select committee,

paragraph 4.6.



The final order of the Senate is a lawful order directed at an independent
statutory officer, and the Commissioner must comply... It is my strong
view that the Tax Commissioner is in contempt of the Senate.®

1.26 In determining whether the Senate has been obstructed, the committee is not
required to evaluate the public interest claims raised by the Commissioner and
the Treasurer: that is ultimately a matter for the Senate. For the purposes of
this inquiry, it is sufficient to note that the inquiry powers of the Houses are
essential to support the Houses obtaining the information they require to
effectively perform their legislative and accountability functions. It cannot be
doubted that the Senate being unable to obtain necessary information could
substantially obstruct the performance of its accountability functions.

1.27 The committee has considered the content of the public interest immunity
claims further in addressing whether the Commissioner had a reasonable
excuse for his conduct (see paragraph 1.40).

Other remedies

1.28 Under Privilege Resolution 3, the committee is required to consider whether
there is another, more appropriate, remedy available (other than the Senate’s
power to investigate and punish contempts).

1.29 In his submission to the inquiry, Senator Patrick maintained that a Senate
order for the production of documents is similar to a court subpoena or order
to produce. He noted that:

In the event of non-compliance, the Senate may impose on a person a
penalty of a fine or imprisonment for a period not exceeding 6 months.*

1.30 While the committee agrees that these remedies are undoubtedly available, it
has not been the practice of the Senate to immediately have recourse to them.
In discussing the issue of resistance by governments to orders made by the
Senate, Odgers clarifies that the Senate has generally pursued political or
procedural remedies rather than resorting to the power to punish contempts:

It is open to the Senate to treat a refusal to table documents as a contempt
of the Senate. In cases of government refusal without due cause, however,
the Senate has preferred political remedies. In extreme cases the Senate, to
punish the government for not producing a document, could resort to
more drastic measures than censure of the government, such as refusing to
consider government legislation.?

18 Submission 1, p. 4. See also Letter to the President of the Senate from Senator Patrick, tabled 1
September 2021, p. 3.

19 Submission 1, p. 2.

20 Odgers” Australian Senate Practice, 14th ed., p. 588.



1.31

1.32

1.33

1.34

1.35

Senator Patrick considered that the Senate exercising its power to punish a
contempt was the appropriate remedy in this case. In this context, he
submitted that:

There is a general perception amongst the public service and the public
that the Senate can be treated with contempt...

Respectfully, I suggest that disrespect for the Senate by the public and
public officials is directly related to the Senate’s willingness to suffer
contempt.!

However, in his statement to the Senate, the President noted that other
procedural and legislative remedies available to the Senate included:

* taking action to consider the public interest immunity claim made by the
Treasurer, or
* seeking the publication of the information by legislative means.?

To date, no action has been taken by the Senate to consider the Treasurer’s
public interest immunity claim or to determine the threshold question of
whether such a claim is appropriate in circumstances where an order is
directed at an independent statutory officer. The committee notes that the
Senate order of continuing effect of 13 May 2009, relating to public interest
immunity claims, provides some guidance on the appropriate principle to be
applied in equivalent circumstances where information is sought by a Senate
committee (rather than the Senate itself). Specifically, that order contemplates

“

circumstances where a public interest immunity claim “...should more
appropriately be made by the head of an agency, by reason of the

independence of that agency from ministerial direction or control”.?

In terms of a possible legislative response, the submission from the
Commissioner of Taxation outlines the various legislative proposals
considered by the Parliament for public disclosure of JobKeeper information.?

Of these various proposals only one has been agreed by both Houses. On 2
September 2021, the Senate amended the Treasury Laws Amendment (2021
Measures No. 2) Bill 2021 to require publicly listed entities to give notice to the
market of any JobKeeper payments they have received during a financial year
and of any voluntary repayments of JobKeeper they have made to the
Commonwealth. These amendments also required ASIC to publish a
consolidated report of this information.?> The House agreed to these
amendments on the same day.

2L Submission 1, p. 4.

2 Senator the Hon. Scott Ryan, President of the Senate, Senate Hansard, 1 September 2021, pp. 1-2.
2 Journals of the Senate, No. 68, 13 May 2009, p. 1941.

2 Submission 2, pp. 4-5.

% Schedule 3 of Treasury Laws Amendment (2021 Measures No. 2) Bill 2021.



1.36 The committee acknowledges that these amendments require publication of
only a subset of the information sought through the Senate orders directed to
the Commissioner of Taxation. The committee also notes that proposed
amendments to the bill, that would have required the disclosure of
information by a broader class of recipients of JobKeeper payments, were not
agreed by the Senate. 2

1.37 Nevertheless, the Senate undoubtedly has the power to independently require
information; legislation is not required. The committee also accepts that
senators may have cogent reasons for not supporting a legislative requirement
for publication of particular information in circumstances where the
concurrence of the House in such a proposal seemed remote.

1.38 The Commissioner suggested in his submission that it may be possible to
supply information about JobKeeper recipients in a manner which provides
sufficient detail to enable the Senate to fulfil its accountability function but
gives due regard to maintaining the privacy of taxpayer information:

I wish respectfully to suggest that it may be possible for me to supply
information to the Senate about JobKeeper recipients in a manner which:

(a) provides sufficient particulars to enable the Senate to fulfil its
critical functions in examining the disbursement of public funds on
the JobKeeper program; but

(b) does not impinge upon the protections afforded to taxpayers under
Division 355 of Schedule 1 to the TAA, at all or to the same extent
as the OPD (I note that Division 355 only prohibits the disclosure of
information which “identifies, or is reasonably capable of being
used to identify”, an entity: see s 355-30(1)(c). It also includes an
exception for the disclosure of “periodic aggregate tax
information”: s 355-47)...%

1.39 It is beyond the remit of this committee to broker an agreement which
addresses the public interest issues identified by the Commissioner and the
Government, while satisfying the requirements of the Senate for information to
support its accountability functions. However, the committee notes that this, at
the very least, suggests there is a genuine prospect of resolving this matter
through the usual approach of negotiation rather than through the exercise of
the contempt powers of the Senate.

2% Amendments to be moved by Senator Patrick, in committee of the whole; Amendments to be moved by
Senator McAllister, on behalf of the Opposition, in committee of the whole, Treasury Laws Amendment
(2021 Measures No. 2) Bill 2021.

2 Submission 2, p. 6.



Culpability

1.40 The final criterion the committee is required to consider relates to culpability
and, in particular, whether the Commissioner had a reasonable excuse for
conduct which might otherwise amount to a contempt.

1.41 The Commissioner acknowledged the power of a Senate order to require the
production of the information sought despite statutory provisions which, apart
from the operation of parliamentary privilege, would make it an offence for
taxation officers to disclose such information:

...I note that I have proceeded on the basis, which I fully accept, that the
Senate’s powers extend to requiring the production of the documents
sought under the OPD contrary to the express requirements of Division
355 of Schedule 1 to the TAA. In making this observation, I am not seeking
in any way to put in doubt the settled understanding of the Senate’s
powers or of my obligations notwithstanding Division 355. It is rather to
note that the obligation is one that required caution on my part because it
required me to do something which Division 355, a law passed by both
Houses of Parliament, otherwise forbade me to do.28

1.42 However, he submitted that the information sought in the orders is “protected
information” (within the meaning of the Taxation Administration Act) and
that there is a significant public interest in preserving the confidentiality of
such information:

“Protected information” is collected by taxation officers under, and for the
purposes of administering, taxation laws. It includes confidential and
highly sensitive personal and commercial information. It is vital to the
integrity and effectiveness of Australia’s taxation system that taxpayers
have confidence in the maintenance of confidentiality over such
information. This encourages taxpayers to disclose information
voluntarily in a system that is fundamentally dependent on self-
assessment and voluntary compliance for its efficient and effective
operation.?

1.43 The Commissioner further submitted that:

...when providing personal and financial information to the ATO to enrol
in (and demonstrate ongoing eligibility for) the JobKeeper scheme, I
believe that taxpayers would legitimately have expected that that
information would only be used for the purposes of my administration of
the scheme. It continues to be my belief that the public disclosure of that
information may harm the public interest by undermining confidence in
our ability to keep taxation information confidential, although I accept my
obligation to disclose it to the Senate and that its further disclosure is a
matter for the Senate.

% Submission 2, p. 5. See also Public interest immunity claim, Commissioner of Taxation, tabled 12
August 2021, pp.1-2. “TAA” is an acronym for Taxation Administration Act 1953.

2 Submission 2, p. 3. See also Public interest immunity claim, Commissioner of Taxation, tabled 12
August 2021, p.1.
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I also believe that public disclosure of the information sought in the OPD
may cause commercial or other harm to the entities identified (which
include individuals/sole traders, partnerships, trusts and private
companies), including by indicating that they reasonably predicted or have
experienced a decline in turnover and that their turnover exceeds (or
exceeded) $10 million.30

1.44 The Minister representing the Treasurer (Minister Birmingham) supported this
position in his submission:

At all times, the Commissioner has acknowledged the seriousness of the
situation and his respect for the Senate and its functions. However, the
Commissioner holds reasonable and legitimate concerns about the
precedent that would be set by disclosing the highly sensitive tax
information of more than 10,000 taxpayers.?!

1.45 The Minister also noted that:

...the Senate has accepted the proposition that secrecy provisions
contained in statute have no effect on the powers of the Houses to seek
information from persons who have that information. However, the
Government is firmly of the view that the protection of confidential
taxpayer information is paramount and that the reasons outlined by the
Commissioner in his letter of 12 August 2021 for not complying with the
Order were reasonable and should not be considered as conduct
amounting to contempt.*

1.46 The Tax Commissioner submitted that he had a reasonable excuse for not
complying with the Senate orders while he awaited the Senate’s consideration
of the public interest immunity claim (PII) made by the Treasurer:

...I respectfully submit that I had a reasonable excuse for not producing
the documents sought under the OPD and accordingly, am not in
contempt of the Senate.

I view the OPD, and my responsibilities in relation to it, with the utmost
seriousness. In the period leading up to 26 August, Australian Taxation
Office (ATO) staff took all necessary steps to ensure that information was
collated and ready to be produced to the Senate to comply with Order
1219. Whilst I remain deeply concerned about the implications that may
flow from public disclosure of the information sought under the OPD (on
which I elaborate below), I affirm my commitment to producing the
information to the Senate without delay if and in the event that the
Treasurer’s PII claim is rejected by the Senate.

30 Submission 2, p. 3. See also Public interest immunity claim, Commissioner of Taxation, tabled 12
August 2021, p.2.

31 Submission 3, [p. 2].
%2 Submission 3, [p. 2].

3 Submission 2, p. 1. See also Letter to the President of the Senate from the Commissioner of Taxation,
tabled 26 August 2021.
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1.47 Furthermore, the Commissioner contended that if he had complied with the
order before consideration of the Treasurer’s claim he would have pre-empted

the Senate’s consideration of the matter:

Had I produced the documents sought under the OPD on 26 August 2021,
I would have pre-empted the outcome of the Senate’s adjudication of the
Treasurer’s PII claim and made that adjudication futile. I was cognisant of
the fact that once the documents were provided, they could not be recalled.
To the best of my knowledge, the scope of the OPD is not typical in that it
requires the production of confidential information about a significant
number of taxpayers.3

My intention was not to interfere with the Senate’s processes, but to allow
those processes to be followed in the proper and customary way before
producing information which is, by its nature, ordinarily protected...’®

1.48 Minister Birmingham, in a similar vein, submitted that:

The Government's position is that the Commissioner's actions in declining
to comply with the Order and produce the relevant taxpayer information
to the Senate amounts to a reasonable excuse and should not be considered
to reach a standard of conduct that would be found to be a contempt of the
Senate.%

1.49 The view of the committee is that these arguments would carry greater weight

if the Senate had not already explicitly rejected a virtually identical public

interest immunity claim made by the Commissioner who was the only person

in a position to provide the information sought under the orders.

1.50 The Treasurer’s intervention served to delay an acceptable resolution of this

matter. A sounder approach, in circumstances where an order is directed at an

independent statutory officer, would have been to allow time for that officer to
engage in negotiations with the proponents of the Senate order to provide the

information in a manner which addresses any legitimate public interest

concerns.

Findings and conclusions

1.51 Under section 49 of the Constitution, the Senate undoubtedly has the power to

punish obstruction of its functions as a contempt. The principal remedy which

the Senate may seek against an executive refusal to provide information or
documents in response to a requirement of the Senate is to use its power to

impose a penalty of imprisonment or a fine for contempt, in accordance with

the Parliamentary Privileges Act 1987.%

3 Submission 2, p. 2.

% Submission 2, p. 2.

3% Submission 3, [p.2].

% Odgers’ Australian Senate Practice, 14th ed., p. 672.
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1.52

1.53

1.54

1.55

1.56

In this regard, the Senate has never conceded that claims of public interest
immunity by ministers are anything other than claims but it has not sought to
enforce orders for the production of documents which are resisted by the
executive using its power to punish contempts. This is no doubt explained in
part by the practical difficulties involved in the use of this power, particularly
the probable inability of the Senate to punish a minister who is a member of
the House of Representatives. Instead, the Senate has typically applied
political or procedural penalties, or has pursued other means of obtaining the
information.

The criteria set down in Privilege Resolution 3 make it clear that consideration
of this matter by the committee requires it to consider whether the power to
punish a contempt is the appropriate remedy in these circumstances in order
to protect the Senate’s capacity to obtain the information it requires to perform
its functions. The committee is also required to consider the rationale the
Commissioner has advised for his failure to comply with the Senate orders in
evaluating whether he had a reasonable excuse for not doing so. The
committee is not tasked with a mere formal assessment of whether an order
has been made and not complied with.

This committee will be circumspect about recommending the Senate make a
tinding of contempt, particularly in relation to matters which have at their
heart political disagreements, but it stands ready to do so in cases involving
intractable obstruction of the Senate. In this case, however, an independent
statutory officer has advanced public interest grounds for withholding
information which the committee accepts reflect genuine concerns related to
the administration of the taxation system rather than an attempt to shield
government policies or administration from effective scrutiny.

Moreover, the committee notes that the Commissioner has proposed a
potentially acceptable approach to providing the information the Senate
requires. In these circumstances, it would be precipitous to have recourse to
the ultimate remedies at the Senate’s disposal to protect the integrity of its
operations. Accordingly, the committee concludes that a contempt should not
be found in relation to the matters referred to it.

Noting the Commissioner’s proposal for resolving this matter, the committee
considers that the Senate should have the opportunity to determine whether
this would result in the Senate obtaining adequate information regarding
expenditure under the JobKeeper program. While the committee is confident
the Commissioner will meet his responsibilities to comply with the Senate
order, in the event that he does not provide the required information in a
manner which is acceptable to the Senate, it would be open to the Senate to
refer this matter back to the committee for further consideration.

%  Odgers” Australian Senate Practice, 14th ed., p. 672.
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1.57 The committee recommends that the Senate adopt the conclusion at
paragraph 1.55, that no contempt be found in relation to the matters referred.

Senator Deborah O'Neill
Chair






APPENDIX 1

Submission 1 _;*

Senator O’Neill

Chair

Senate Standing Committee of Privileges
PO Box 6100

Parliament House

Canberra ACT 2600

BY EMAIL: priv.sen@aph.gov.au
Leb

DeMtor,

Orders of Production

Privilege Referral — Tax Commissioner

1. The Senate has the power to order the production of documents. The source
of this power is Section 49 of the Constitution.

Parliament 1s invested with the power of ordering all documents to be
laid before it, which are necessary for its information.!

2. The ability for a House of Parliament to do so was judicially tested and
confirmed in the High Court in Egan v Willis [1998] HCA 71; 195 CLR 424;
168 ALR 527; 73 ALJR 75 (19 November 1998).

3. A Senate Order for Production (OPD) is similar to a Court subpoena/order to
produce in terms of process, which in simple terms is dealt with as follows:

a. A subpoenalorder is issued/made.

b. The recipient can comply with the order or contest it.

c. If the recipient contests the order they can be heard on the issue.

d. ltis ultimately the Court that has the final say in respect of the contest.

In the Senate:

a. An OPD is made.

... It may be stated that all public departments connected with the
collection of management of the revenue, or which are under control of
the treasury, or are constituted or regulated by statutes, may be
reached by a direct order from either house of Parliament ...2

! Erskine May, x Edition, 1893, Page 507
2 Ibid, Page 507

Electorate Office Parliament House
Level 2, 31 Ebenezer Place SG.35

Adelaide, SA, 5000 Canberra, ACT 2600
Phone: (08) 8232 1144 Phone: (02) 6277 3785

Email: Senator.Patrick@aph.gov.au



b. The recipient can comply with the order or advance a public interest
immunity.

c. Ifthe recipient contests the order they must spell out the harm that will
occur if the order is complied with and the Senate considers this.

d. Itis ultimately the Senate that has the final say.

But however ample the power of each house to enforce the production
of papers, a sufficient cause must be shown for the exercise of that
power; and if consideration of public policy can be urged against a
motion for papers, it is either withdrawn, or otherwise dealt with
according to the judgement of the House.’

4. Once step d is complete, the OPD must be complied with. In the event of
non-compliance, the Senate may impose on a person a penalty of a fine or
imprisonment for a period not exceeding 6 months.

If parties neglect to make returns in reasonable time, they are ordered
to make them forthwith.: or so much of the returns as has not been
made. If they continue to withhold them they are ordered to attend at
the bar of the house; and unless they satisfactorily explain the causes
of their neglect and comply with the order of the house, they will be
censured or punished according to the circumstances of the case.*

5. There is no discretion for a statutory officer to not comply with the order, any
more than they could for any other mandatory duty imposed upon them.

6. A Senate OPD directed at an official cannot be countermanded by a
Minister. Any direction to not comply with an order of the Senate is not a
lawful order. Public servants are not required to obey any directions, only
lawful ones — see Pirrie v McFarlane [1925] HCA 30; (1925) 36 CLR 170 (24
August 1925).

The Circumstances Related to This Referral

7. On 4 August 2021, the Senate ordered the Commissioner of Taxation to
table the list of all employers with an annual turnover of greater than $10
million that were paid a JobKeeper payment, the number of employees paid,
the total amount paid and any amount returned. The Senate required this
information be provided by Thursday, 12 August 2021.

8. In his response tabled on 12 August, the Commissioner raised a public
interest immunity claim relating to the interests served by maintaining the
confidentiality of taxpayer information.

3 Ibid, Page 510
* Ibid, Page 510



9. On 23 August 2021, the Senate rejected this public interest immunity claim
and insisted on production of the information resolving:

That the Senate

a) notes that:

i. the order of 4 August 2021 requiring the Commissioner of Taxation to
provide, by 9.30 am on Thursday, 12 August 2021, the list of all
employers with an annual turnover of greater than $10 million that were
paid a JobKeeper payment and the number of employees paid, the total
amount paid and any amount returned, has not been complied with,

ii. the response by the Commissioner acknowledges the power of the
Senate to require the publication of documents and information, but
claims public interest immunity in relation to the documents, and

iii. in support of the claim the Commissioner asserts that the release of
the information will harm the public interest by undermining public
confidence in the Commissioner’s ability to keep taxation information
confidential;

b) rejects the claim of public interest immunity made by the Commissioner of
Taxation, noting that:

i. the information sought relates to public funding received by an
employer, not an employer’s business or taxation information, and

ii. the harm purported cannot be sustained, noting identical data relating
to New Zealand employers has been published on a searchable and real
time New Zealand Government web page; and

c¢) orders the Commissioner of Taxation to comply fully with the order by 4.30
pm on 26 August 2021.

10.0n 26 August 2021, the government responded to this order with a letter
from the Treasurer raising a public interest immunity claim. It is curious that
the Treasurer has sought to raise this claim when Division 355 of the
Taxation Administration Act 1953 prevents him accessing the required
information. In any case, this response really does no more than reiterate the
claim which the Senate has already explicitly rejected.

Contempt

11.Pursuant to section 4 of the Parliamentary Privileges Act 1987, any conduct
may constitute a contempt if it

“amounts to, or is intended to amount to, an improper interference with the
free exercise by a House or committee of its authority or functions, or with
the free performance by a member of the member's duties.”



12.The Senate has supplemented the statutory test with its privilege resolutions.

13.Resolution 6 relevantly declares that breaches of the following prohibitions
may be treated by the Senate as acts of contempt:

A person shall not, without reasonable excuse, disobey a lawful order of the
Senate or of a committee.

A person shall not, without reasonable excuse... refuse or fail to produce
documents, or to allow the inspection of documents, in accordance with an
order of the Senate or of a committee.

14.The final order of the Senate is a lawful order directed at an independent
statutory officer, and the Commissioner must comply. There is no scope for a
minister to counter a Senate order. It is my strong view that the Tax
Commissioner is in contempt of the Senate.

15.Finally, the Government’s response to the order of 23 August 2021 is no
relevance or defence for the Tax Commissioner in the consideration of your
Committee.

The Committee Must Make a Strong Response to the Contempt

16.This referral to the Privilege Committee is the second this year relating to
OPD non-compliance.

17.There is a general perception amongst the public service and the public that
the Senate can be treated with contempt. Many senators have expressed
their concern to me as to this perception.

18.Senators are responsible for this unacceptable state of affairs.

19. Throughout this submission | have presented extracts from the 10! edition
(1893) of A treatise on the Law, Privileges, Proceeding and Usage of
Parliament by Sir Thomas Erskine May, K.C.B., C.C.L, Clerk of the House of
Commons and Bencher of the Middle Temple.

20.The powers, privileges and immunities of the Australian Senate are inherited
from the House of Commons.

The power of commitment [for contempt] by the Commons is established
upon the ground and evidence of immemorial usage.5¢

21.Respectfully, | suggest that disrespect for the Senate by the public and
public officials is directly related to the Senate’s willingness to suffer
contempt.

* Ibid, Page 62
¢ Nearly 1000 instances of its exercise occurred between 1547 and the first half of the last century.



22.1t is fully in the power of the Senate to remedy this situation. The question is
whether Senators have the will to do so.

23.Should you have any further questions in relation to this matter | would be
please to assist in any way | can.

Yours sincerely,

Rex Patrick
Senator for South Australia
11 November 2021






Submission 2

Australian Government
“  Australian Taxation Office

Commissioner of Taxation

Senator the Hon Deborah O’Neill
Parliament House
CANBERRA ACT 2600

Dear Senator

Inquiry regarding possible contempt

1. Thank you for your letter of 25 October 2021 and the opportunity to provide an
initial submission to the Committee for its inquiry regarding possible contempt in
relation to Order for Production of Documents 1196 and 1219 (OPD) concerning

the JobKeeper scheme.

2. I understand the Committee is to inquire and report on whether | have, without

reasonable excuse:
@) disobeyed a lawful order of the Senate;
(b) failed to produce documents in accordance with an order of the Senate; or

(©) improperly interfered with the power of the Senate to obtain information

necessary to support its accountability functions,
and if so whether any contempt was committed in that regard.

3. I respectfully submit that | have not done so, and that | am not in contempt of the
Senate. | believe that | had (and continue to have) a reasonable excuse for not

producing the documents sought in the OPD within the stipulated timeframe.

4. At all times, | have acted in good faith and with careful regard both to my
statutory duties and responsibilities and to the privileges and processes of the
Senate. | have not sought, and do not seek, to be obstructive or to impede the
Senate from performing its critical functions. As conveyed in my letter of 26

August 2021, | feel I am in an unprecedented position.

S. | understand that my submission is received in the context of the Committee’s
initial consideration of this matter. If the inquiry proceeds to the next stage, I

understand that I will have further opportunities to make representations.

T +61 (0)2 6216 1111 PO Box 900 Civic Square ACT 2608 Australia ato.gov.au



6. Please be assured that | view the OPD, and my responsibilities in relation to it,
with the utmost seriousness. | stand ready to assist the Committee in its inquiry

however necessary.

Yours sincerely,

Chris Jordan AO




SUBMISSION

A

INTRODUCTION

On 4 August 2021, the Senate made an Order for the Production of Documents requiring
me to produce a “list of all employers with an annual turnover of greater than $10 million
that were paid a JobKeeper payment, and the number of employees paid, the total amount
paid and any amount returned” by 9:30 am on 12 August 2021 (the OPD).

On 12 August 2021, | wrote to the President of the Senate indicating that | claimed public
interest immunity (P11) over the information requested in the OPD. That claim was rejected
by the Senate on 23 August 2021, and | was ordered to comply with the OPD (replicated
by Order 1219) by 4:30 pm on 26 August 2021.

On 26 August 2021, | was notified that the Treasurer had claimed PII over the documents
the subject of the OPD. On the same day, | wrote to the President of the Senate and advised
that | had decided to delay producing the documents pending determination by the Senate
of the Treasurer’s PII claim. | felt compelled to act in this way:

@ to respect the processes of the Senate by ensuring that it could consider and
determine the Treasurer’s PII claim; and

(b) having regard to my statutory duties and responsibilities, including those
concerning “protected information” under Division 355 of Schedule 1 to the
Taxation Administration Act 1953 (Cth) (TAA), which would otherwise apply and
the effective adherence to which is vital to instil trust and confidence in Australia’s
taxation and superannuation systems.

I was not seeking to be obstructive, or to interfere improperly with the Senate’s power to
obtain information. | sought to ensure that the application which had been made to the
Senate by the Treasurer could be considered without pre-emptively and irreversibly
disclosing protected taxpayer information in circumstances where that disclosure might
ultimately not be demanded of me if the Senate had decided to accept the Treasurer’s PII
claim.

For those reasons, | respectfully submit that | had a reasonable excuse for not producing the
documents sought under the OPD and accordingly, am not in contempt of the Senate.

I view the OPD, and my responsibilities in relation to it, with the utmost seriousness. In
the period leading up to 26 August, Australian Taxation Office (ATO) staff took all
necessary steps to ensure that information was collated and ready to be produced to the
Senate to comply with Order 1219. Whilst | remain deeply concerned about the
implications that may flow from public disclosure of the information sought under the OPD
(on which I elaborate below), I affirm my commitment to producing the information to the
Senate without delay if and in the event that the Treasurer’s PII claim is rejected by the
Senate.



10.

11.

12.

13.

SUBMISSIONS

I did not produce the documents sought under the OPD on 26 August 2021 because |
believed that doing so could compromise the integrity of (and impede) the Senate’s proper
processes because it had yet to determine the Treasurer’s P11 claim.

As recognised in the Senate’s resolutions of 16 July 1975 (J.831):

@ the Senate’s power to require that a person produce documents is “subject to the
determination of all just and proper claims of privilege”; and

(b) “upon a claim of privilege based on an established ground being made... to the
production of any documents, the Senate shall consider and determine each such
claim”.

PIl — which was formerly known as “crown privilege” or “executive privilege” — is a
recognised type of privilege. For many decades, the Senate has dealt with executive
government claims of PII on a case by case basis: see Odgers’ Australian Senate Practice
(2016), pages 44-45, 644-645.

Had | produced the documents sought under the OPD on 26 August 2021, | would have
pre-empted the outcome of the Senate’s adjudication of the Treasurer’s PII claim and made
that adjudication futile. 1 was cognisant of the fact that once the documents were provided,
they could not be recalled. To the best of my knowledge, the scope of the OPD is not typical
in that it requires the production of confidential information about a significant number of
taxpayers.

My intention was not to interfere with the Senate’s processes, but to allow those processes
to be followed in the proper and customary way before producing information which is, by
its nature, ordinarily protected by the provisions of Division 355 of Schedule 1 to the TAA
which underpin the orderly and proper administration of the tax laws enacted by the
Parliament of Australia which is in the interests of all Australians.

The importance of the Senate determining the Treasurer’s PI1 claim was and is, in my mind
underscored by:

@ the nature of the information sought in the OPD;
(b) the potential ramifications if that information is produced; and

(© by consequence, the significance of the Treasurer’s PII claim to the integrity and
administration of the Australian taxation system, including the broader impact upon
the administration of the taxation system in Australia by disclosing information
otherwise protected from disclosure by Division 355.

As | have noted, the information sought in the OPD is “protected information” within the
meaning of s 355-30 of Schedule 1 to the TAA, having been obtained under Commonwealth
“taxation laws”: see s 5 of the Coronavirus Economic Response Package (Payments and
Benefits) Act 2020 (Cth). It encompasses confidential financial and commercial
information about identified taxpayers. It is information in respect of which explicit
statutory protections exist for the reasons outlined in both my and the Treasurer’s PII
claims. In particular:



(@)

(b)

(©)

(d)

(€)

“Protected information” is collected by taxation officers under, and for the purposes
of administering, taxation laws. It includes confidential and highly sensitive
personal and commercial information. It is vital to the integrity and effectiveness
of Australia’s taxation system that taxpayers have confidence in the maintenance of
confidentiality over such information. This encourages taxpayers to disclose
information voluntarily in a system that is fundamentally dependent on self-
assessment and voluntary compliance for its efficient and effective operation.

The provisions in Division 355 impose “strict obligations on taxation officers and
others who receive taxpayer information” in order to maintain taxpayer privacy and
confidence, because “compliance with taxation laws could be adversely affected if
taxpayers thought that their information could be readily disclosed”: see paragraphs
1.2 and 1.15 of the Explanatory Memorandum to Tax Laws Amendment
(Confidentiality of Taxpayer Information) Bill 2010 (Cth) (the 2010 EM).

The provisions in Division 355 were “designed to provide clarity and certainty to
taxpayers, the Australian Taxation Office and users of taxpayer information”: 2010
EM, page 3. The Division contains express permissions for disclosure of taxpayer
information to particular entities in *“certain specified circumstances” in which “the
public benefit associated with the disclosure clearly outweighs the need for taxpayer
privacy”: 2010 EM, paragraph 1.16. Within Division 355, there is an express
permission concerning “information that relates to the jobkeeper scheme” (s 355-
65(8), item 10A), but that permission is strictly confined and does not cover the
present circumstances.

In this context, when providing personal and financial information to the ATO to
enrol in (and demonstrate ongoing eligibility for) the JobKeeper scheme, | believe
that taxpayers would legitimately have expected that that information would only
be used for the purposes of my administration of the scheme. It continues to be my
belief that the public disclosure of that information may harm the public interest by
undermining confidence in our ability to keep taxation information confidential,
although | accept my obligation to disclose it to the Senate and that its further
disclosure is a matter for the Senate.

| also believe that public disclosure of the information sought in the OPD may cause
commercial or other harm to the entities identified (which include individuals/sole
traders, partnerships, trusts and private companies), including by indicating that
they reasonably predicted or have experienced a decline in turnover and that their
turnover exceeds (or exceeded) $10 million. My concern was, and is, exacerbated
by the fact that:

(M the terms of the OPD have required me to make certain assumptions or
approximations on account of gaps and limitations in the data held by the
ATO (for example, the ATO does not routinely collect “turnover” data from
all taxpayers and its systems cannot, in all cases, compute an entity’s annual
turnover with precision);

(i) an entity’s turnover — whilst relevant to its eligibility for the JobKeeper
scheme — does not provide an accurate indication of its profitability; and



14.

15.

16.

17.

(iif) by consequence, information disclosed in response to the OPD may be
incomplete, misconstrued or apt to mislead or confuse.

Having regard to these important considerations (which are raised in my correspondence of
12 August, as well as in the Treasurer’s letter of 26 August 2021), | felt compelled to delay
producing documents in response to the OPD until the Treasurer’s PII claim had been
determined by the Senate. | believed, and continue to believe, that the Senate should have
the opportunity properly to consider the Treasurer’s PII claim in accordance with its proper
and usual processes. It was not for me to presume the outcome of those processes by
producing documents before the Senate decides the Treasurer’s PII claim, which remains
before the Senate for consideration. The Senate may resolve to:

@ allow the Treasurer’s PII claim and take no further action in relation to the OPD;

(b) issue a revised Order for the Production of Documents (in place of the OPD)
requesting different information and/or specifying conditions for the production of
information; or

(© refuse the claim and order that the documents sought under the OPD be produced.
In recent years, | have had experience with the first and second of those potentialities:

@ In 2018, at an estimates hearing of the Senate Economics Legislation Committee,
the ATO was asked to provide taxation information about a particular taxpayer.
The ATO expressed reservations about providing the information, however, the
Senate continued to require the information (General Business Notice of Motion
937 moved by Senator Patrick, 14 August 2018). After the ATO sought to clarify
the scope of the Senate’s order so as to avoid an unreasonable diversion of resources
while still achieving the objectives of the order, the Senate agreed to resolutions on
a revised form of orders which required me to produce information (General
Business Notice of Motion 1108 moved by Senator Patrick, 16 October 2018).
Following a claim for PII by the Government, and further correspondence between
Senator Cormann and the Senate Economics Legislation Committee, I complied
with that revised form of order on a confidential basis to the Committee.

(b) On 11 September 2020, during a hearing of the Senate Select Committee on
COVID-19, Senator Siewert raised a Question on Notice for the ATO calling for a
“list of ASX200 listed companies that are or have been receiving JobKeeper”
(Question 7, Committee document number 407). On 15 December 2020, | made a
P11 claim in respect of the information sought. In February 2021, | was advised that
the Committee had concluded that “it would not be in the public interest to disclose
the information” and had “decided not to pursue the matter further”.

I also respectfully submit that my decision to delay producing the documents to allow the
Senate to consider the Treasurer’s PII claim should be understood in the context of
Parliament’s concurrent deliberations about legislative mechanisms providing for the
public disclosure of JobKeeper information.

On 21 June 2021, the Coronavirus Economic Response Package Amendment (Ending
Jobkeeper Profiteering) Bill 2021 (Cth) was introduced and read in the Senate. The
Explanatory Memorandum for the Bill states that it will have the effect of (inter alia)
“requiring the Australian Taxation Office to publish a list of all entities in receipt of



18.

19.
20.

21.

22.

23.

JobKeeper payments, and how much they received, excluding those with an annual turnover
of less than $50 million”. The Bill was still before the Senate on 26 August 2021, and
remains before the Senate today.

In addition, on 5 August 2021, a proposed amendment to the Treasury Laws Amendment
(COVID-19 Economic Response No. 2) Bill 2021 (Cth) providing for the publication of
information about JobKeeper recipients was moved, debated and passed by the Senate, but
rejected by the House of Representatives. The reasons given by the House of
Representatives for disagreeing with the proposed amendment, which would have required
publication of information materially identical to that sought by the OPD, included that:

@ the amendment “would undermine trust and confidence in the protected nature of
taxpayer information enshrined in legislation by the tax secrecy laws”;

(b) “Australians disclosed information for the purposes of receiving JobKeeper to the
Australian Taxation Office on the basis that the information would be subject to
these strict tax confidentiality and secrecy laws”; and

(©) “the benefit from disclosure of the information proposed in the amendment does
not outweigh the risks it poses to the Commissioner’s administration of
Commonwealth law”.

The Senate did not insist on the amendment and the Bill was passed on 9 August 2021.

On 24-25 August 2021, similar amendments providing for the publication of information
about JobKeeper recipients were moved in the Senate in relation to the Treasury Laws
Amendment (2021 Measures No. 2) Bill 2021 (Cth). Those amendments were not adopted
by the Senate on 2 September 2021, and the Bill was passed by both Houses later that day.

This context demonstrates both the seriousness with which Parliament views the
maintenance of taxpayer privacy and confidence, and the strongly competing opinions
about compelling disclosure of confidential information pertaining to JobKeeper recipients
in light of the secrecy regime for which Division 355 of Schedule 1 to the TAA provides.
On 26 August 2021, I sincerely believed — and I still believe — that it is proper for the Senate
to consider and determine the Treasurer’s PII claim in light of the recent parliamentary
developments. Had I produced the documents sought under the OPD on 26 August, | would
have interfered with, and potentially compromised the integrity of, that process.

For completeness, | note that | have proceeded on the basis, which I fully accept, that the
Senate’s powers extend to requiring the production of the documents sought under the OPD
contrary to the express requirements of Division 355 of Schedule 1 to the TAA. In making
this observation, I am not seeking in any way to put in doubt the settled understanding of
the Senate’s powers or of my obligations notwithstanding Division 355. It is rather to note
that the obligation is one that required caution on my part because it required me to do
something which Division 355, a law passed by both Houses of Parliament, otherwise
forbade me to do.

As indicated above, however, if the Treasurer’s PlI claim is refused, | undertake to produce
the documents sought under the OPD fully and without delay. | wish to reiterate my
commitment to cooperating with the Committee and continuing to respect the processes
and privileges of the Senate.



24.
25.

26.

27.

28.

FURTHER OBSERVATIONS

I seek the Committee’s indulgence with respect to the following further observations.

I note that the JobKeeper scheme was a very significant Commonwealth financial support
program which involved considerable public expenditure.

I also note the crucial importance of the Senate’s role in scrutinizing the expenditure of
public funds and, in so doing, facilitating transparency and accountability at an executive
level: see, for example, Odgers’ Australian Senate Practice (2016), page 656.

I wish respectfully to suggest that it may be possible for me to supply information to the
Senate about JobKeeper recipients in a manner which:

@ provides sufficient particulars to enable the Senate to fulfil its critical functions in
examining the disbursement of public funds on the JobKeeper program; but

(b) does not impinge upon the protections afforded to taxpayers under Division 355 of
Schedule 1 to the TAA, at all or to the same extent as the OPD (I note that Division
355 only prohibits the disclosure of information which “identifies, or is reasonably
capable of being used to identity”, an entity: see s 355-30(1)(c). It also includes an
exception for the disclosure of “periodic aggregate tax information”: s 355-47); and

(© perhaps avoids the necessity for some of the assumptions and approximations to
which | have referred in paragraph 13(e)(i), above, to be made.

I would welcome the opportunity to discuss these matters further with the Committee
should it so wish.

Chris Jordan AO

Commissioner of Taxation



Submission 3

Senator the Hon Simon Birmingham

Minister for Finance
Leader of the Government in the Senate
Senator for South Australia

Ms Jackie Morris
Secretary

Committee of Privileges
CANBERRA ACT 2600

Dear Ms Morris

I write with regard to an invitation I received as Minister representing the Treasurer from
the Chair of the Committee of Privileges. Senator Deborah O’Neill, to make a submission
on matters relevant to its inquiry into possible contempt.

As the committee is aware, the referral of the Commissioner of Taxation to the Senate
Standing Committee on Privileges is in relation to the Order for the Production of
Documents containing “the list of all employers with an annual turnover of greater than
$10 million that were paid a JobKeeper payment and the number of employees paid, the
total amount paid and any amount returned” (the Order).

The Commissioner and the Government acknowledge the serious nature of this referral. I
note that Committee has only considered one matter of privilege relating to possible
disobedience of a lawful order of the Senate without reasonable excuse however this
inquiry lapsed at the dissolution of the Senate and the House of Representatives on 9 May
2016.

The Senate’s Privilege Resolution No.3 concerning Criteria to be taken into account when
determining matters relating to contempt (agreed to by the Senate on 25 February 1988)
relevantly provides that:

“The Senate declares that it will take into account the following criteria
when determining whether matters possibly involving contempt should be
referred to the Committee of Privileges and whether a contempt has been
committed, and requires the Committee of Privileges to iake these criteria
into account when inquiring into any matter referred to it:

Adelaide Canberra
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(c) whether a person who committed any act which may be held to be
a contempt:

(ii) had any reasonable excuse for the commission of that act.”

The Government’s position is that the Commissioner’s actions in declining to comply with
the Order and produce the relevant taxpayer information to the Senate amounts to a
reasonable excuse and should not be considered to reach a standard of conduct that would
be found to be a contempt of the Senate.

As the Commissioner has stated in his claim of public interest immunity to then President
of the Senate on 12 August 2021, this information would ordinarily be treated as
confidential taxpayer information and subject to the strict confidentiality laws in
accordance with Division 355 of the Taxation Administration Act 1953. 1t is an offence for
a taxation officer to disclose ‘protected information” to anyone unless a specific exception
applies to authorise the disclosure.

I note that the Senate has accepted the proposition that secrecy provisions contained in
statute have no effect on the powers of the Houses to seek information from persons who
have that information. However, the Government is firmly of the view that the protection
of confidential taxpayer information is paramount and that the reasons outlined by the
Commissioner in his letter of 12 August 2021 for not complying with the Order were
reasonable and should not be considered as conduct amounting to contempt.

Further, in making his decision in relation to the Order, the Commissioner also considered
the text of the Explanatory Memorandum of the Bill, which explicitly states the
requirement for the Commissioner to treat this information confidentially (see paragraph
2.18 of the Explanatory Memorandum for the Coronavirus Economic Response Package
(Payments and Benefits) Bill 2020).

It is also important to note that the Parliament as a whole considered and passed this
legislation in full knowledge that the information provided by taxpayers for the purposes
of this Bill would be kept confidential.

The Government, with regard to the interests of all taxpayers and the protection of their
information, considered the actions of the Commissioner both reasonable and necessary
and wrote to the then President of the Senate to make a claim of public interest immunity
on 26 August 2021. The Commissioner subsequently wrote to the President outlining his
intention to not produce the information until the Senate had resolved the Government’s
claim of public interest immunity.

At all times, the Commissioner has acknowledged the seriousness of the situation and his
respect for the Senate and its functions. However, the Commissioner holds reasonable and
legitimate concerns about the precedent that would be set by disclosing the highly
sensitive tax information of more than 10,000 taxpayers.

Taxpayers must have confidence in the Commissioner that information provided to the
Australian Taxation Office will only be used for tax administration purposes and will
remain confidential now and into the future. The presumption of confidentiality ensures
the effective administration of the tax system by encouraging taxpayers to disclose
information voluntarily in a system that is dependent on self-assessment for its operation.



The actions of the Commissioner must therefore be considered both in light of his
statutory duties and also his ability to effectively administer the tax system by obtaining
information provided by taxpayers on a voluntary basis.

In addition to the very serious concerns he raised in his initial claim of public interest
immunity, he has also written to the then Senate President acknowledging the conflict that
arises from complying with the order. In his opinion, if he were to produce the taxpayer
information, he would effectively dispose of the Government’s public interest immunity
claim before the Senate has the opportunity to consider that claim.

I would be happy to provide any further information that the Committee requires.

Yours sincerely

Simon Birmingham

\(\ November 2021
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