


  

     

             
  

              
             

          
            

  

            
             

             
                  

                   
             

             
                  

              
               

              
       

              
           

             
                  

              
               

            
                

              
                 

               
   

 

             
  

             
  

             
    

             
             
             

            
                 

         



                
            

               
               

             
             
           





 

         

              

            
     

            
      

              
              

            
                

             

           
              

               
              

             
      

              
                

                  
           

                
           

           

               
             

      

            
          

             
            

           
      









          

     

              

            

                   

                

             

                  

            

               

                 

                

                

             

                

             

              

    

               

      

                 

              

                

               

        

                

              

   

                     

                

             

          

                 

               

             

        

                   

                

              

 



               

             

               

             

                 

                

                

        

                

                 

                

                 

               

   

              

         

           

              

                 

                 

                 

            

           

                  

              

              

       

              

   

                 

                

              

                

 

            

                

                  

             

             

             

              

              

           

 



        

         

            

          

                

         

             

         

     

               

              

             

              

               

  

             

 

             

               

             

              

               

     

           

                

                  

               

            

      

                 

              

               

                

             

        

               

              

                 

        

             

                  

                 

 



                 

     

              

                 

       

              

               

                 

             

               

   

               

 



THE HON STEPHEN JONES MP
ASSISTANT TREASURER AND MINISTER FOR FINANCIAL SERVICES

Parliament House Canberra ACT 2600 Australia
Telephone: (02) 6277 7230 

Ref:  MC24-010262 

Senator Dean Smith
Chair
Senate Scrutiny of Bills Committee
Suite 1.111
Parliament House
Canberra  ACT  2600

scrutiny.sen@aph.gov.au 

Dear Senator Smith

Thank you for your correspondence concerning the Treasury Laws Amendment (Responsible Buy Now Pay 
Later and Other Measures) Bill 2024.

I have attached a detailed response to the matters raised by the Senate Committee for the Scrutiny of Bills in 
the Committee’s Scrutiny Digest 7 of 2024.

I trust that the information attached provides further context about the drafting of the bill and assists with the 
Committee’s deliberations.
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Treasury Laws Amendment (Responsible Buy Now Pay Later and Other Measures) Bill 2024

Schedule 2 – Buy Now Pay Later 

In the Committee’s Scrutiny Digest 7 of 2024, you requested my advice as to:

• what safeguards are in place to protect personal financial information, including whether the 
Privacy Act 1988 applies to all licensees entering into low-cost credit contracts;

Schedule 2 to the Bill amends the National Consumer Credit Protection Act 2009 (the Credit Act) to bring 
buy now pay later (BNPL) contracts within the application of the Credit Act by establishing a new form of 
regulated credit known as “low-cost credit contracts” (LCCCs), of which BNPL contracts are a class.  
Part IIIA of the Privacy Act 1988 (Privacy Act), supported by the Privacy (Credit Reporting) Code 2014 
(CR Code), provides privacy protections relating to credit reporting in Australia, including the use and 
disclosure of credit reporting information by credit providers as defined under section 6G of that Act. This 
includes an organisation or small business operator if they carry on a business, a substantial part of which is 
the provision of credit. 

Part IIIA of the Privacy Act therefore applies to all licensees entering into a LCCC if they are a credit 
provider as defined by that Act, regardless of their annual turnover. While previously some LCCCs may 
have been considered a “non-participating credit provider” under section 6 of the Privacy Act and 
consequently exempt from certain requirements of Part IIIA, the proposed amendments in Schedule 2 to the 
Treasury Laws Amendment (Responsible Buy Now Pay Later and Other Measures) Bill 2024, now require 
LCCC providers to hold an Australian Credit Licence (ACL) and be subject to scalable responsible lending 
obligations (RLOs). Given that these requirements may include obtaining credit information about 
consumers, providers may no longer be considered “non-participating credit providers” and exempt from 
certain requirements of Part IIIA. 

To the extent a licensee entering into a LCCC has an annual turnover of more than $3 million, they will also 
be subject to the other privacy protections under the Privacy Act, including the Australian Privacy Principles. 

In addition to Part IIIA of the Privacy Act, part 3-2CA of the Credit Act forms part of Australia’s Credit 
Reporting Framework which is designed to enable effective lending decisions by credit providers whilst 
ensuring the personal information of consumers is adequately protected. Currently, the core credit provisions 
mentioned are under review by the Attorney General’s Department as part of the review of Australia’s Credit 
Reporting Framework with a report expected before 1 October 2024. 

Separate to the legislative framework outlined above, the Australian Finance Industry Association’s (AFIA) 
BNPL Code of Practice also requires providers to treat information in accordance with AFIA’s privacy 
policies and prevents the disclosure of information except in specified circumstances. The AFIA BNPL Code 
sets best practice standards for the sector and strengthens consumer protections and covers approximately 
95% of the market. 

Schedule 4 - Multinational tax transparency—country by country reporting

You also requested my advice as to:

• whether documents incorporated by reference under proposed subparagraph 3DA(7)(b)(iii) of 
the Taxation Administration Act 1953 will be made freely available to all persons interested in 
the law.

Schedule 4 amends the Taxation Administration Act 1953 (TAA) to impose a new reporting obligation 
on certain large multinational enterprises. Proposed subparagraph 3DA(7)(b)(iii) of the TAA provides the 
power to make regulations to prescribe a document, or part of a document, that entities must have regard to 
(where relevant) in interpreting the information they are required to publish under the amendments. 
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Consistent with the documents currently referenced under proposed paragraph 3DA(7)(a) and 
subparagraphs 3DA(7)(b)(ii) and (ii) of the TAA, it is expected any documents prescribed by the regulations 
will be freely and publicly available to ensure entities can meet their reporting obligations. This reflects the 
intention that the interpretation materials are existing public documents, developed by public facing, standard 
setting organisations such as the Global Reporting Initiative (GRI) or Organisation for Economic 
Co-operation and Development (OECD).

The purpose of the regulation-making power is to allow the Government the ability to update the documents 
that may be used in interpreting the information entities are required to publish, as and when the standard 
setting bodies update their guidance, without needing to amend the primary legislation. For example, if the 
GRI or the OECD release updated guidance in addition to those documents already referenced under 
proposed subsection 3DA(7), the regulation-making power could be used to prescribe the updated guidance 
in a timely manner. Guidance released by the GRI or OECD is generally made freely available on their 
respective websites.

Further, any documents prescribed by the regulations would be subject to disallowance and therefore would 
be subject to appropriate Parliamentary scrutiny. Pursuant to section 17 of the Legislation Act 2003, 
additional documents that are proposed to be included through regulations would also be subject to 
appropriate consultation.

Schedule 6 - National skills and workforce development payments

You also requested my advice as to:

• whether proposed subsection 12A(3) can be removed to allow for appropriate parliamentary 
oversight of ministerial determinations through the usual disallowance process; 

• whether the bill could place a limitation on the amount of funds that may be appropriated or 
duration in which it will exist for; 

• whether the standing appropriation is subject to a sunset clause and, if not, whether it would be 
appropriate for such a clause to be included in the bill; and 

• what mechanisms are in place to report to the Parliament on any expenditure authorised by the 
standing appropriation.

Schedule 6 amends the Federal Financial Relations Act 2009 (FFR Act) to support Commonwealth 
payments to the States and Territories (States) in accordance with the National Skills Agreement and any 
successor agreements.

Proposed subsection 12A(3)
As noted in the explanatory memorandum, the Minister’s determination is a legislative instrument that 
should not be subject to disallowance. Proposed subsection 12A(2) provides that the Minister may determine 
an amount to be paid to a State for that financial year for the purpose of making a grant of financial 
assistance to that State to be spend in accordance with the skills and workforce development agreement.

In accordance with subsection 44(1) of the Legislation Act 2003, these determinations are not subject to 
disallowance because they facilitate the operation of an intergovernmental scheme involving the 
Commonwealth and a State and are made for the purpose of that scheme.

The exemption from disallowance is justified on the basis that the determinations support an 
intergovernmental agreement which has been entered into between the Commonwealth and the States (the 
National Skills Agreement). It would undermine Commonwealth/State relations and create significant 
uncertainty if the Commonwealth Parliament could unilaterally disallow annual determinations that support a 
multilateral multi-year agreement, for which the States expended funds on the understanding of 
reimbursement by the Commonwealth provided the conditions for the funding were met. If the 
determinations were subject to disallowance, it would undermine confidence in the intergovernmental 
agreement and may discourage ongoing cooperation from the States.
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The exemption from disallowance is also consistent with other payment arrangements provided for under the 
FFR Act, such as national health reform payments (section 15A).

Appropriation of funds 
Section 22 of the FFR Act provides a standing appropriation for certain types of payments to the States. The 
amendments in Schedule 6 propose to include the national skills and workforce development payments under 
this appropriation.

It would be impractical to place a limitation on total funds appropriated under section 22, or funds 
specifically appropriated for national skills and workforce development payments. Payments made to the 
States under the FFR Act generally depend on the terms set out in the relevant agreement between the 
Commonwealth and the States, and often rely on indexation updates at Budget and MYEFO. It would be 
difficult to predict a State’s entitlement in advance. If a limitation were imposed based on an estimate, there 
would be a risk that the appropriation would not provide sufficient funds for the Commonwealth to meet its 
obligations under the relevant agreement. 

The appropriation provided by section 22 is not subject to a sunsetting clause. This reflects the ongoing 
financial contribution the Commonwealth makes to States under the Intergovernmental Agreement on 
Federal Financial Relations. 

As Schedule 6 only relates to national skills and workforce development payments, it would be inappropriate 
to amend the bill to alter the operation of the standing appropriation provided for by section 22, which relates 
to several other payment arrangements not considered as part of the Bill. 

To provide Parliament with oversight of the amounts appropriated under section 22, the Minister generally 
determines, by legislative or notifiable instrument, amounts to be paid to States for particular payment types 
each financial year. In relation to national skills and workforce development payments, this is provided by 
proposed subsection 12A(2).

The Budget Papers provide detailed breakdowns of Commonwealth State funding arrangements in order to 
provide the Parliament with full transparency on these ongoing funding matters.





             
             

              
              

            

                
          

             
             
            

              
  

              
             

  

  

   

 





     

            
           

   
            

              
     

               
          

            

            
                 

                  
            

             
         

                
             
               

            
             

     

              
              

              
            

          
 

             
           

            

                 

  

   

     



 
The Hon Michelle Rowland MP 

 

Minister for Communications 

Federal Member for Greenway 

 
The Hon Michelle Rowland MP 

PO Box 6022, Parliament House Canberra  

Suite 101C, 130 Main Street, Blacktown NSW 2148 | (02) 9671 4780 

MC24-011211  

 

 

Senator Dean Smith 

Chair of Standing Committee for the Scrutiny of Bills 

Senator for Western Australia  

Parliament House 
CANBERRA   ACT   2600 

 

Scrutiny.Sen@aph.gov.au 

 

 

 

 

Dear Senator  

 

Thank you for your email of 4 July 2024 regarding a request for information about issues 

identified in relation to the Telecommunications Amendment (SMS Sender ID Register) Bill 

2024. 

 

The questions posed by the Committee, and information in response are provided below. 

 

1. whether consideration was given to providing, on the face of the bill, that only non-

discretionary decisions, or non-discretionary aspects of the specified decisions set out 

in proposed section 484J of the Telecommunications Amendment (SMS Sender ID 

Register) Bill 2024 may be subject to automated decision-making  

Proposed section 484J allows for the use of computer programs to assist certain kinds of the 

Australian Communications Media Authority’s (ACMA) decision making functions relating 

to the Register. This is to facilitate the efficient registration of sender identifications on the 

Register and the expected high volume of applications (for both entities and also sender 

notifications).  

During development of the Bill, detailed consideration was given to the type and nature of 

decisions that could properly be subject to automated decision-making (ADM). The 

Attorney- General’s Department, which is leading the development of a framework in which 

ADM in government services can operate, was consulted regarding the automated 

decision- making provisions.  

 

As noted in the Explanatory Memorandum, it is intended that only non-discretionary 

decisions based solely on objective criteria would be automated under proposed section 484J.  

Only the decisions listed in proposed section 484J (2) may be authorised by the Chair to be 

automated.  

 

This ensures that the outer parameters of what action potentially could be in the scope of 

administrative action undertaken by a computer program are clear, i.e: 



 

 

 

• making decisions relating to the acceptance and refusal of applicant approvals under 

proposed subsections 484F(5) or (6); or 

• making decisions relating to acceptance and refusal of sender identification 

applications under proposed subsections 484G(4), (6) or (7); or 

• giving notices of decisions under proposed subsections 484F(8) or 484G(8); or 

• doing, or refusing or failing to do, anything related to making a decision under 

proposed subsections 484F(5) or (6) or 484G(4), (6) or (7). 

 

Importantly, each of the specific decisions listed in this provision are mandatory. In each case, 

if specific criteria are met, the ACMA must take certain actions. As a result, it is clear on the 

face of the Bill that subsection 484J(2) does not authorise automated decision-making for 

discretionary decisions. 

 

Further, the Bill clearly separates non-discretionary decisions which may be automated and 

which are listed in proposed section 484J(2) from other discretionary decisions requiring 

evaluative judgment (see response to question 2 below).  

 

2. whether the additional criteria to be set out in legislative instruments to be considered 

under proposed sections 484F and 484G will be limited to non-discretionary matters 

noting that they will form the criteria for a decision subject to automated decision-

making 

The Bill is intended to create the head of power for the Register to be created and establishes 

the framework for the operation of the Register and its administration and to maximise 

flexibility of the future operation of the Register and given the highly dynamic nature of 

scams.   

 

It should be noted that merely because the Bill allows for automated decision-making, does 

not mean that all administrative actions covered by proposed section 484J would be made by 

a computer program.  

 

The additional criteria that may be prescribed by the ACMA under proposed section 484L for 

the purposes of certain requirements for the purposes of paragraph 484F(3)(d); or 484G(2)(c); 

or criteria for the purposes of proposed paragraphs 484G(4)(a) or 484G(4)(b) would not 

change the overall nature of decisions under proposed subsections 484F(5) or (6). These 

proposed subsections are framed as mandatory decisions. ACMA must accept or refuse an 

application if all the applicable requirements and criteria are or are not met.  

 

Additional requirements or criteria that may be prescribed by the ACMA and applicable for 

automated decision making would necessarily be limited to objectively ascertainable matters, 

such as factual matters, with regard to the non-discretionary decisions under proposed 

sections 484F and 484G.    

The EM provides commentary on possible type of criteria that might be determined by the 

ACMA for sender identification applications. For example, at p.28 of the EM states:  

…the ACMA may determine that applications for sender identifications must: 

• specify that a sender identification be no greater than a certain number of 

characters in length; and/or 
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Treasury Laws Amendment (Financial Market Infrastructure and Other Measures) Bill 2024  

 

 

Standing appropriation  

 

In the Committee’s Scrutiny Digest 7 of 2024, you sought my advice as to: 

 

• why it is necessary and appropriate to include a standing appropriation (rather than providing for the 

relevant appropriations in the annual appropriation bills);  

• whether the standing appropriation is subject to a sunset clause and, if not, whether it would be 

appropriate for such a clause to be included in the bill; and 

• what mechanisms are in place to report to the Parliament on any expenditure authorised by the 

standing appropriation. 

 

Division 7 of Part 1 of Schedule 1 to the Bill establishes a funding mechanism for the purposes of crisis 

resolution. It would be rare for a situation to arise which would cause the special appropriation to be drawn 

down. It is also likely that a crisis in a clearing and settlement facility would move rapidly.  

Crisis resolution powers are only ever intended to be used in extenuating circumstances. The enhanced 

regulator powers in Schedules 2 and 3 of the Bill would assist in preventing relying on the crisis resolution 

powers in Schedule 1.  

Before a legislative instrument can be made to authorise expenditure, a condition denoting an imminent 

crisis in a CS facility (outlined in section 831A) must be satisfied.   

The nature of the regime is such that it would not be appropriate to sunset the standing appropriation. 

Certainty in the regime promotes market stability and market confidence that critical services will continue. 

Sunsetting of the special appropriation could contribute to market instability because a tool in the crisis 

resolution toolkit would be removed on sunset. The standing appropriation is the most effective way to 

maintain industry (and indirectly the market) confidence in the resolution regime.  

Safeguards are in place. In addition to satisfying the crisis condition mentioned above, any appropriation 

would require the written agreement of the Finance Minister before the Treasurer can make a legislative 

instrument to authorise use of standing appropriation.   

An authorisation or amendment under this provision will commence at the time it is made, and is exempt 

from section 42 of the Legislation Act 2003. This is appropriate given such an instrument would be made 

only in exceptional circumstances of a crisis, requiring prompt action and certainty. The legislative 

instrument will be tabled in Parliament in accordance with the requirements of the Legislation Act 2003, 

which provides appropriate transparency to Parliament in the event that an appropriation is made under this 

power.  

Henry VIII clause 

You also sought my advice as to: 

• why it is necessary and appropriate for proposed sections 791C and 820C of the bill to empower 

delegated legislation to create exemptions from Parts 7.2 and 7.3 of the Corporations Act 2001; and  

• why it is necessary and appropriate for ASIC to be able to grant exemptions from the application of 

Parts 7.2 and 7.3 of the Corporations Act 2001 on an ongoing basis. 

 

Financial markets have a diversity of participants. The provision has been drafted broadly to ensure that 

entities intended to be covered are not able to avoid the regime due to a technicality. However, this may 

result in the law capturing entities where regulation through Parts 7.2 and 7.3 would not be appropriate or 

effective. The power to grant exemptions is intended to be used if it is identified that a certain entity ought 

not to be covered by those provisions.   
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Proposed sections 791C and 820C repeal and replace the current exemption power that is exercised by the 

Minister, however these powers have been delegated to ASIC under the Ministerial Powers (ASIC) 

Delegations 2021. These amendments make the procedure for exemptions clear on the face of the law that 

the power is exercisable by ASIC.  

The Ministerial powers delegated to ASIC has resulted in exemptions being granted to various market 

licensees and CS facilities. Entities that have previously been exempted include minor entities that would be 

technically captured by the licensing regime such as low volume financial markets, and certain participants 

in the RBA’s central bank digital currency pilot project.   

It is necessary and appropriate to permit delegated legislation to create exemptions from Parts 7.2 and 7.3 of 

the Corporations Act 2001. As the regulator, ASIC has the appropriate knowledge and information to 

determine whether it is appropriate for   an entity to be regulated under Parts 7.2 or 7.3. These instruments 

are subject to disallowance should either House of Parliament take a different view about a particular 

exemption. It would be impractical to amend primary legislation to provide details of an exemption from 

specified obligations each time a situation arises where an exemption would be appropriate. This power to 

provide for exemptions in delegated legislation already existed in the Corporations Act 2001, but previously 

sat with the Minister rather than ASIC. When this power was introduced, the intention was to provide the 

Minister with a more effective and efficient regulatory regime by allowing a more tailored regulation of 

financial markets and clearing and settlement facilities.  

It is also necessary and appropriate for ASIC to be able to grant these exemptions on an ongoing basis to 

ensure that ASIC has a range of powers that would be appropriate for any situation. The exemptions can be 

varied, revoked or the time period of the exemption can be shortened. However, time-limiting the delegated 

powers more generally would unduly constrain the regulatory framework and introduce an inappropriate 

level of uncertainty. It is more appropriate that ASIC considers the appropriate timeframe for any exemption 

from these parts on a case by case basis, having regard to the particular facts and circumstances.  

Limitation of judicial review 

You also sought my advice as to:  

• how judicial review is intended to operate in this circumstance to provide an effective remedy to an 

affected person when there has been a failure to meet procedural requirements on ASIC’s part; and  

• whether any other remedies are available to affected persons in this instance. 

 

The requirement for ASIC to consult is to provide the opportunity for affected parties to comment on the CS 

facility rules. A policy goal of the regime is to provide a stable and certain regulatory environment for CS 

facilities. If ASIC fails to consult with the public, the RBA or any other person or body, the CS facility rules 

will continue to have effective operation and are not invalidated. This provides certainty to the market that a 

failure, or alleged failure, to meet procedural requirements will not put in question the effective operation of 

the rules.  

This approach is consistent with similar schemes in the Corporations Act (see for example Part 7.3A) where 

failure to satisfy a certain step in a decision-making process would ultimately not invalidate the exercise of 

power.  

Significant penalties; significant matters in delegated legislation 

You also sought my advice as to: 

• whether justifications can be provided for the appropriateness of the criminal penalties in Schedules 

2 and 4 of the bill, whether these offences are broadly equivalent to similar offences in 

Commonwealth legislation, and if not, why not; and  

• why it is necessary and appropriate for proposed subsection 826L(2) to allow for the regulations to 

set civil penalties of up to 3,000 penalty units for an individual and 15,000 penalty units for a body 

corporate, rather than including these penalties on the face of the bill. 
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These offenses are equivalent to similar provisions in the Corporations Act, where failure to comply with 

CS facility rules are consistent with failure to comply with the market integrity rules under section 798K of 

the Act. 

Specifying these penalties in delegated legislation is justified on the basis that changes may need to be made 

with respect to rapidly changing market dynamics. Either House of Parliament can disallow these 

instruments.  

The Regulations may specify infringement notices as an alternative to civil proceedings for these rules. The 

Guide to Framing Commonwealth Offences, Infringement Notices and Enforcement Powers (the Guide) 

suggests an appropriate penalty amount under an infringement notice is 20 per cent of the maximum 

financial penalty applicable to the primary offence, but should not exceed 12 penalty units for an individual 

or 60 penalty units for a body corporate. However, for these offences of a corporate and financial nature, the 

maximum infringement notice penalty amounts significantly exceed 12 penalty units, which is appropriate to 

provide a sufficient deterrent for these offences.  

The maximum infringement notice penalty amounts for the CS facility rules exceed 20 per cent of the 

maximum financial penalty applicable to the offence in order to act as a sufficient deterrent. The new penalty 

strikes an appropriate balance between providing an adequate deterrent from misconduct and an efficient 

mechanism to avoid a breach going to court, and ensuring payments of penalties under infringement notices 

do not simply become a cost of doing business. 

The maximum financial penalty applicable to the offence is now 3,000 penalty units for individuals and 

15,000 penalty units for body corporates, and is consistent with the market integrity rules under section 798K 

of the Act. 

Allowing ASIC to specify the penalty up to the maximum is not consistent with the Guide, however this is 

appropriate given that ASIC has the ability to make these rules. The maximum penalty for the CS facility 

rules could significantly exceed the amount appropriate for the contravention in question, as some breaches 

of the rules may be considered lower-level breaches. The maximum penalty amount would not be 

appropriate for these lower-level breaches. Allowing ASIC to set the penalty up to the maximum allows for a 

more appropriate penalty to be set.  

 






